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n  vtoL . 

Court  of  KING'S  BENCH, 


nr 


Hilary  Term^ 


In  the  Ninth  and  T«ith  Years  of  the  Reign  of 
George  IV. 


The  King  against  The  Mayor  and  Aldermen  of 
the  City  of  London. 

TV/I  ANDAMUS  ^  ^^  defendants  to  admit  and  swear  To  i 

Henry    WimAesier  into  the  place  and  o&e  of  lord  oMyor 

ftod  sldMIDQl 

alderman  of  the  ward  of  Vtnth/f  in  the  city  of  London,  of  London  to 

admit  and 

swear  in  A.B.io  the  office  of  akJermaD,  (hey  returned  certain  proceedinga  towards  an 

election  at  a  wardmeCe  court,  when  A*  B,  was  declared  to  be  elected,  and  a  retnm  tiiereof 

made  to  the  court  of  lord  major  and  aldermen,  and  that  that  court  has  had  finon  time 

immemorial  cognisance  and  jurisdiction  to  enquire  into  and  adjudicate  upon  aU  Sections  at 

wardmote  comrta  to  city  offices,  upon  the  petition  o^any  party  mterested;  that  peCltioD%  by 

■evcfal  parties  interasted,  were  presented  against  the  tetum  pf  ^.  J?,  j  that  the  merita  were 

enquired  into^  and  the  election  declared  null  and  Toid  by  the  said  court  of  lord  mayor  and 

•I'Wmcn  ;  and  that  A.  B.  was  not  duly  elected,  wherefbre,  ftc.   Traverse  of  the  allegations 

<liat  A,  B,  WM  not  duly  elected.     At  the  trial  of  the  lasUe,  it  appeared,  that  at  flnt,  the 

lord  ma^or  appoimed  three  clnlcs  to  take  the  poll ;  but  oo  the  second  dajr,  he  disndssed 

two  of  thei«.     Afier  the  number  of  votes  was  declared,  a  scrutiny  was  demanded,  and 

granted,  and  iheo  the  lord  mayor  dismissed  the  suitors  at  the  wardmote^  **  to  meet  again 

upon  a  fresh  summons."     Aflusr  this  the  lord  mayor  went  out  of  office,  and  his  auooessor 

lasocd  a  fresh  summons  for  holding  a  wardmote,  and  there  took  the  scrutiny,  and  declared 

A.  B.  duly  elected,  wbi^  was  returned  to  the  court  of  lord-  mayor  and  Mermen ;  who, 

upon  petitions  being  presented,  declared  the  election  void,  as  stated  in  the  return.     Upon 

a  spedal  case,  suting  these  facts ;  it  was  beU,  first,  that  the  return  was  good  in  fonn  ; 

^f^ondly,  that  the  custom  set  out  for  the  lord  mayor  and  aldermen  to  enquire  into  and  adju- 

dicai«  upon  elections,  did  not  oust  the  jurisdiction  of  this  court ;  thirdly,  that  the  election 

was  noviiiTalid  on  account  of  the  dismissal  of  two  of  the  poll-clerks,  or  the  cbanga  of  the 

F[^^»e  (^cer ;  lastly,  tiiat  the  wardmote  court  was  not  dissolTed,  but  only  adyounied,  by 

the  disniissal  «f  the  tuiton  |o  meet  again  on  a  fiesh  nnunoDi.    * 

Vol.  IX.  B  The 
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1829.  The  mayor  and  aldermen  of  the  city  of  London  retamed 
■~"  the  writ  as  follows :  (that  is  to  say,)  The  execution  of 
^gftitui       this  writ  appears  in  the  schedule  annexed*    The  answer 

The  Mayor  of 

LoKDoir*  of  the  mayor  and  aldermen  within  mentioned.  JL  Br<mn^ 
mayor.  IL  C.  Glynn^  &c  We,  the  mayor  and  alder- 
men of  the  city  oi  London^  mentioned  in  the  writ  hereto 
annexed,  whose  names  are  hereunto  subscribed,  do 
humbly  certify  and  return  to  our  sovereign  lord  the 
king,  in  the  court  of  our  said  lord  the  king,  before  the 
king  himself  at  Westminster^  at  the  time  in  the  said  writ 
mentioned,  that  the  ci^  of  London  is,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath 
been  an  ancient  city,  and  that  the  citizens  and  freemen 
of  the  said  city  during  all  that  time  have  been  a  body 
corporate  and  politic  in  deed,  fact,  and  name,  by  divers 
names  of  incorporation,  and  that  they  are  now  a  body 
politic  and  corporate  by  the  name  of  the  ^  mayor  and 
commonalty  and  citizens  of  the  city  of  London  :^^  and  that 
within  the  said  city  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  there  of  right  have  been,  and 
still  are  divers  wards,  and  amongst  others  the  said  ward 
of  Vintry  in  the  said  writ  mentioned,  and  divers  citizens 
and  freemen  of  the  said  city,  who  have  been  and  have 
been  called  aldermen  of  the  said  city ;  and  that  the 
office  of  an  alderman  of  the  said  city  for  and  during  all 
the  time  aforesaid  hath  been  and  still  is  a  public  offi^> 
and  an  office  of  great  trust  and  pre-eminence  witiiin  the 
said  ci^,  touching  the  rule  and  government  thereof; 
and  we  the  mayor  and  aldermen  do  further  humbly  cer- 
tify and  return,  that  from  time  whereof,  &c.  there  of 
right  hath  been,  and  still  of  right  ought  to  be  within 
the  said  city,  a  certain  court  of  record  called  the  coxxtt 
of  mayor  and  aldermen  of  the  said  city  of  Oyndxmy 

holden 
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holden  in  the  GuUdhcM  of  and  within  the  said  city,  ac-       1829. 


The  Knea 


cording  to  the  castom  of  the  said  city,  before  the  mayor 
of  the  said  city  for  the  time  beings  or  his  locum  tenens,  offdnat 
and  the  aldermen  thereoi^  or  at  least  twelve  others  of  Lovaov. 
the  said  aldermen,  at  such  times  as  hath  seemed  meet 
and  necessaiy  to  the  mayoif  of  the  said  city  for  the  time 
bemg^  npon  due  notice  previously  given  thereof^  accord- 
ing to  the  castom  of  the  said  city,  for  (amongst  other 
things)  the  consulting  about  and  transacting  lawful  and 
Decenary  affiiirs  concerning  the  good  government  of  the 
said  city.  And  we,  the  said  mayor  and  aldermen,  do 
further  humbly  certify  and  return  that  from  time  where- 
of, &C.  certam  assemblies  or  courts,  called  wardmote 
courts,  fcave  been  of  right  holden  from  time  to  time  on 
divers  days  in  each  of  the  said  wards  within  the  said 
city  respectively,  for  (amongst  other  things)  the  election 
of  divers  persons  into  divers  offices  and  places  in  the 
said  city,  by  virtue  of  precepts  issued  for  such  elections 
respectively;  to  which  respective  precepts  returns  during 
aU  that  time  have  been  made,  and  of  right  ought  to 
have  been  made,  and  still  of  right  ought  to  be  made 
mto  the  said  court  of  mayor  and  aldermen,  and  that  the 
said  court  of  mayor  and  aldermen  holden  as  aforesaid 
according  to  the  custom  of  the  said  city  from  time 
^hepeo^  &c.  hath  had,  and  of  right  ought  to  have  had, 
and  9till  of  right  ought  to  have  the  cognizance^  juris^ 
diction^  and  authority  of  examining^  hearings  determiningf 
and  adjudging  of  and  concerning  the  election  and  return 
cf  every  person  elected  into  any  place  or  office  within  the 
said  cityf  at  any  such  wardmote  court  holden  as  aforesaid^ 
wliensoever  the  merits  of  any  such  election  or  return 
bave  b«en  brought  into  question  by  the  petition  of  any 
person  interested  therein,  to  the  said  court  of  mayor 

B  8  and 
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1829f       and  aldermen  holden  as  aforesaid.     And  we,  the  said 

^-    J,         mayor  and  aldermen,  do  fiirther  certify  and  return  that 

^fimsi       irom  time  whereof,  &c.  there  hath  been,  and  still  of 

Tbo  Mayor  of 

LonooK.  right  ought  to  be  within  the  said  ciQr  a  certain  court  or 
assembly  called  the  court  of  common  council,  holden 
before  the  mayor  or  his  locum  tenens,  and  the  aldermen 
of  the  said  city  for  the  time  being,  and  the  commons  of 
the  said  city,  or  the  major  part  of  them,  duly  elected 
and  chosen  according  to  the  custom  of  the  said  city 
in  that  behalf  being  assembled  together  upon  reason- 
able summons  thereof  previously  given  according  to 
the  custom  of  the  said  city;  which  said  commons  of 
the  said  city  so  elected  as  aforesaid,  together  with 
the  mayor,  or  his  locum  tenens,  and  aldermen  afore- 
said, during  all  the  time  aforesaid,  have  been  the 
common  council  of  the  said  city,  to  consult  of  and 
upon  all  matters  and  things  proposed  in  common  coun- 
dl  concerning  the  said  city,  and  to  give  and  declare 
their  assent  and  dissent  as  well  for  themselves  as  for  the 
rest  of  the  commonalty  and  citizens  of  the  said  city; 
and  that  the  said  mayor  or  his  locum  tenens,  aldermen, 
and  commons,  or  the  major  part  of  them,  so  assembled 
in  common  council,  during  all  the  time  aforesaid  have 
been  used  and  accustomed,  and  have  had  and  still  have 
a  right  to  make^  constitute,  and  appoint  such  reasonable 
ordinances,  acts,  and  bye-laws  as  to  them  seemed  meet 
and  convenient  for  the  better  government,  order,  and 
x^qgulation  of  the  said  city.  And  we  the  said  mayor 
and  aldermen  do  further  humbly  certify  and  return  that 
from  time  whereof  &c*  until  the  making  and  passing  of 
a  certain  bye-law  or  act  of  common  council,  duly  made 
at  a  court  of  common  council  duly  holden  in  the  said 
city,  according  to  the  custom  of  the  said  citf>'  on  the 

Ist 
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1st  day  of  August^  in  the  twenty-first  year  of  the  reign       1829. 

of  King  lUckard  the  Second,  touching  the  election  of  ' 

aldermen  for  the  said  city,  whereby  it  was  ordained  thaty       agamsi 
•       ,  TTwi  Mayor  of 

for  the  fbture,  in  the  elections  of  aldermen,  two,  at  leasti^      Loxt>ov. 

honest  and  discreet  men  should  be  chosen  and  presented 
to  the  mayor  and  aldermen,  so  that  either  of  them  whom 
they  should  choose  might  be  admitted  and  sworn ;  and 
also  after  the  making  and  passing  of  a  certain  other 
bye-law  or  act  of  common  councU,  duly  made  at  a  court 
of  common  council,  duly  hcdden  in  the  said  dty  afore- 
said, according  to  the  custom  o(  the  said  city,  on  the 
15th  day  ofjfyrilj  in  the  thirteenth  year  of  the  reign  of 
her  late  majes^  Queen  Armej  touching  the  etecdim  of 
aldermen  of  the  said  city,  intituled  ^^  An  act  Sx  reviving 
the  ancient  manner  of  electing  aldermen,"  whereby,  after 
reciting  (amongst  other  things)  that  by  the  ancient  usage 
and  custom  of  the  city  of  London^  when  any  ward  of  the 
said  city  became  vacant  and  destitute  of  an  alderman^ 
the  inhabitants  of  that  ward  having  a  right  to  vote  in 
such  elections  were  wont  to  choose  one  person  only, 
being  a  citizen  and  freeman  of  the  said  city,  to  be 
alderman  of  the  same  ward,  for  reviving  the  said  ancient 
custom  and  restoring  to  the  said  inhabitants  their  ancient 
rights  and  privileges  of  choosing  one  person  only  to  be 
their  alderman,  it  was  enacted,  <*  That  from  thenceforth, 
in  all  elections  of  aldermen  of  the  said  city,  at  a  ward- 
mote to  be  holden  for  that  purpose,  there  should  be 
elected,  according  to  the  said  ancient  costom,  only  one 
able  and  sufficient  citizen  and  freeman  of  the  said  ci^, 
not  being  an  alderman,  to  be  returned  to  the  court  of 
lord  mayor  and  aldermen  as  therein  mentioned,"  as  by 
such  bye-law  or  act  of  common  council  may  more  folly 
appear;  and  from  thence  hitherto  the  aldermen  of  divers 

B  3  wards 
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1829#       wards  cf  the  sfdd  cky^  and,  amongst  others,  of  the  ward 

_         of  Vintnf^  have  of  right  been  elected  and  chosen  at  such 

>jfam<<        wardmote  courts  as  aforesaid,  holden  as  aforesaid  in  the 
Hio  liayor  of 
XioMDoir.      said  respective  wards,  by  virtue  of  such  precepts  as 

aforesaid,  one  alderman  for  each  ward.    And  we  the 

said  mayor  and  aldermen  further  humbly  certify  and 

return  that  a  vacancy  having  occurred  in  the  place  and 

office  of  an  alderman  of  the  ward  of  Vinhy  aforesaid 

by  the  death  of  Christopher  Magruy  Esq.,  late  alderman 

thereof  a  court  of  wardmote  was  holden  on  Thursdojf 

the  2d  day  oINaoember^  in  the  year  of  our  Lord  1826, 

and  by  adjournment  on  other  subsequent  days,  in  and 

for  the  said  ward  of  Vintry^  before  the  Ri^t  Honour* 

able  William  Venables^  then  mayor  of  the  said  city,  by 

virtue  of  a  precept  for  that  purpose  before  then  duly 

issued,  according  to  the  custom  of  the  said  ci^,  for  the 

election  of  an  alderman  of  the  said  ward  in  the  room 

and  stead  of  the  said  Ck»isi€pher  Magncof^  at  which 

<;ourt  of  wardmote  divers  persons,  being  then  present, 

voted  for  the  said  Henry  Winchester  as  and  for  such 

alderman,  and  the  said  Hemy  Winchester  by  reason 

thereof  claimed  to  be  duty  elected  into  the  said  office 

or  place  of  alderman  so  vacant  as  aforesaid,  and  a 

return  to  the  said  precept  was  afterwards,  on  the  19th 

day  of  December^  in  the  said  year  of  our  Lord  1826, 

made  into  the  said  court  of  mayor  and  aldermen,  then 

duly  holden  in  the  Guildhall  of  the  said  city,  according 

to  the  said  custom  as  aforesaid;   and  it  was  by  the 

return  thereof  stated  to  the  said  court  that  the  said 

Henry  Winchester  was  duly  elected  alderman  of  the  said 

ward.     And  we  the  said  mayor  and  aldermen  further 

humbly  certify  and  return  that  Edmard  Archer  WildCj  a 

citizen  and  freeman  of  the  said  city,  and  candidate  at  tlie 

said 
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said  election  at  tbe  said  wardmote  courts  and  being  a       1839. 

person  interested  in  the  said  election,  and  also  other       •— — 

persons  being  interested  in  the  said  election^  presented       agnintt 

,  . ,  -  ,     1  •  Tl»e  Mayor  of 

petitions  to  the  said  court  of  mayor  and  aldermen  on      Lommk. 

the  said  19th  day  of  DecenAer^  in  the  said  year  of  our 
Lord  1826,  complaining  of  the  said  election,  and  touch- 
ing the  merits  of  the  said  election^  and  praying  that  the 
same  might  be  declared  null  and  void  by  the  said  court; 
wherenpon  the  said  court  of  mayor  and  aldermen  ad* 
joomed  the  consideration  of  the  said  petitions  until  the 
28th  day  of  December^  in  the  said  year  of  our  Lord 
1826,  on  which  day  the  court  of  mayor  and  aldermen, 
being  tlien  and  there  duly  holden  in  the  GuUdkall  of  the 
said  city,  according  to  tbe  said  custom,  took  the  said 
petitions  into  consideration,    and    having   heard  the 
petitioners  and  the  said  Henry   Winchester  by  their 
respective  counsel,  touching  the  said  election,  did  ac^ 
cording  to  the  said  ancient  custom  examine,  determine, 
and  adjudge  of  and  concerning  the  said  election  so^ 
brought  into  question  by  the  said  petitions;  and  due 
deliberation  being  thereupon  had,    did  adjudge  and 
determine  the  said  election  to  be  null  and  void,  and 
did  order  and  direct  a  precept  to  be  issued  for  another 
election  of  an  alderman  for  the  said  ward  of  Vintry  in 
the  room  of  the  said   Christcpher  Magnay  deceased* 
And  we  the  said  mayor  and  aldermen  do  further  humbly 
certify  and  return  that  the  said  Henry  Winchester  was  no 
otherwise  elected  into  the  said  place  and  office  than  as 
herdnbefore  mentioned.     And  we  tiie  said  mayor  and 
aldermen  further  certify  and  return  that  the  said  Henry 
Winchester  was  not  duly  elected  into  the  place  and  office 
of  alderman  of  the  said  ward  of  Fm/yy,  in  the  said  city, ,  . 
as  by  the  said  writ  is  supposed  and  suggested ;  and  for 

B  4  tiiese 
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1 829.       these  reasons  and  causes,  we  the  said  mayor  and  aldermen 

of  the  said  city  cannot  admit  and  swear,  nor  ought  we 

agahui       to  admit  and  swear  the  said  Henry  Winchester  into  the 

Ibe  Mayor  of       . 

LoKsoii.      said  place  and  office  of  alderman  of  the  ward  of  VifUty 
aforesaid,  as  by  the  said  writ  we  are  commanded. 

And,  thereupon,  on  the  same  Friday  next  after  the 
morrow  of  the  Holy  Trinity  before  our  said  lord  the 
king  at  Westminster^  came  as  well  the  said  Henry  Win" 
Chester  in  the  said  writ  and  return  named,  by  Charles 
Francis  Robinson  his  clerk  in  court,  as  the  said  mayor 
and  aldermen  of  the  said  city  of  London,  in  the  said 
writ  and  return  named,  by  Peregrine  Dealtry  their  clerk 
in  court ;  and  the  said  Henry  Winchester  having  heard 
the  said  writ  and  return  read,  protesting  that  the  said 
return  and  the  matters  therein  contained  are  insufficient 
in  law  to  bar  and  preclude  him  from  having  a  peremptory 
writ  of  mandamus  in  this  behalf,  for  plea  the  said  Henry 
Winchester  by  force  of  the  statute  in  such  case  made  and 
provided  saith,  that  he,  the  sud  Henry  Winchester,  was 
duly  elected  into  the  place  and  office  of  alderman  of 
the  said  ward  of  Vintry  in  the  said  dty,  in  manner  and 
form  as  in  the  said  writ  is  suggested,  and  the  said  Henry 
Winc/iester  prays  that  this  may  be  enquired  of  by  the 
country.     Similiter  by  the  defendants. 

At  the  trial  before  Lord  Tenterden  C.  J.,  at  West^ 
mincer  after  last  Hilary  term,  a  verdict  was  found  for 
the  crown,  subject  to  the  opinion  of  this  CSoort  on  the 
following  case :  — 

A  vacancy  having  occurred  in  the  office  of  alderman 
for  the  ward  of  Vintry,  in  the  city  of  London,  by 
the  deatli  of  Christopher  Magnay  Esquire,  the  Right 
Honorable  William  Venables,  then  lord  mayor  of  the 
city  qS  London,  duly  issued  his  precept  on  the  28th  of 

October 
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October  lS26y  for  holding  a  wardmote  in  order  to  sup*        1829* 

ply  such  vacancy.     That  precept  was  as  follows ;  —  — 

'^  To  the  cominon  councilmen  of  the  ward  of  Vintry^       agamst 

•      «         •         <■    v>       9  rrw  •  The  May(w  of 

ui  the  aty  of  Z/maon.    These  are  to  require  you  to       Lomoov. 

cause  a  wardmote  to  be  duly  summoned  and  held  before 

me,  the  Right  Honorable  William  Venablesy  lord  mayor 

of  the  dty  of  London^  at  Cutlass  Hall  in  the  said  ward 

of  Viniry^  on  Thursday  next,  the  2d  day  of  November 

1826,  at  half  past  two  of  the  dock  in  the  afternoon  of 

the  same  day,  for  the  choice  of  a  fit  and  able  person  to 

be  alderman  of  the  said  ward,  in  the  room  and  stead  of 

Christopher  Magnay  Esquire,  deceased.   Hereof  &il  not" 

Under  this  precept  a  wardmote  was  duly  held  on  the 

2d  day  of  November  1826,  at  Cutlet^s  Hatty  for  that  pur- 

purpose^  when  three  candidates  were  duly  proposed  for 

that  office :  viz.  Henry  Winchester ^  Esquire,  citizen  and 

cutler;   Edward  Archer   WildCj   Esquire,    citizen  and 

dyer;  and  JTuimas  Crooij  Esquire^  citizen  and  cord- 

wainer:  a  poll  was  duly  demanded  and  granted,  and 

the  lord  mayor  appointed  three  poll  clerks  for  taking 

the  votes  at  that  election,  Balph  Richardson^  Thomas 

WaitSf  and  William  Peacock.     These  persons  were  duly 

sworn,  pursuant  to  11  G.  1.  c.  18.  &  1.,  to  take  the  poll, 

and  each  was  provided  with  a  book  for  the  purpose  of 

entering  therein  such  polls  as  should  be  taken  by  such 

respective  derks.     On  the  2d  of  November  1826,  only 

three  persons  were  admitted  to  vote,  one  of  these^  viz. 

George  DickenSf  voted  for  Henry  Winchester^  Esquire, 

his  vote  was  duly  taken  by  William  Peacock  m  his  poU- 

book»     John  King  voted  for  Edward  Archer  Wilde^ 

Esquire,  and  his  vote  was  duly  taken  by  Thomas  Watts 

in  his   poll-book;    and    Richard  Shepherd  voted  for 

Thomas  Crook^  Esquire,  and   his  vote  was  also  duly 

taken 
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1829.  taken  bj  Thomas  Waits  in  bis  poll-book.    There  were 

^    „  no  votes  taken  by  Balpk  Richardson  on  the  2d  of 
Tlw  Kino  "^  ^ 


November. 
The  Major  of 

LojiDoir.  At  the  dose  of  the  poll  on  the  2d  of  Naoember  I8269 

the  polUbooks  were  all  duly  sealed  up  by  the  lord 
mayor  pursuant  to  11  6. 1.  c.  18.  5. 4. 

On  the  next  day,  Nooember  dd,  at  the  opening  of  the 
poll  at  the  place  of  election,  the  lord  mayor,  in  the 
presence  and  hearing  of  all  the  candidates  and  theii 
friends,  stated,  that  as  the  ward  was  small  and  more 
than  one  poll-clerk  was  unnecessary,  it  would  be  a  con- 
venience both  to  him  and  the  electors  to  have  but  one, 
and  he  then  directed  Ralph  Richardson  to  be  the  sole 
poll-clerk,  for  taking  the  poll  daring  the  remunder  of 
the  election.  This  was  not  objected  to  by  any  of  the 
candidates,  or  any  other  person  whomsoever.  From 
this  time  Ralph  Richardson  acted  throughout  the  sub* 
sequent  proceedings  of  the  election  as  the  sole  poU-clerk. 
In  the  course  of  the  second  day  of  the  poll,  Richardson 
transcribed  from  the  poll-books  of  Peacock  and  WaitSf 
into  his  own  poll-book,  the  three  votes  taken  on  the 
2d  of  November;  at  the  trial,  the  two  original  poll- 
books  of  Peacock  and  Watts  were  produced,  and  it  was 
admitted  that  the  votes  had  be^i  transcribed  accurately 
from  them,  though  not  in  the  proper  order,  into  Richard^ 
son^s  poll-book,  which  was  also  produced  in  evidence. 
On  the  close  of  the  poll  on  the  dd  day  of  November,  and 
again  on  the  4th  of  November^  when  the  election  ter- 
minated, the  poll-book  of  Richardson  was  signed  and 
sealed  up  by  the  lord  mayor. 

The  poll  finally  closed  on  the  4di  of  Naoember^  and 
the  wardmote  was  then  duly  adjourned  to  the  6th  of 
November  at  the  same  place,  by  a  proclamation  directing 

the 


TbeMcjmrof 
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die  suitors  to  depart  thence^  and  give  tbeir  attendaDce       1629. 
on  tbe  6th  of  Nooember  at  half  past  ten  o'clock  in  the     ^  ^ 

'^  TbttKiMa 

forenoon  at  the  same  place. 

On  that  day  RichardsorCn  poll-book  was  publicly 
opened  at  the  place  of  election,  and  cast  up,  including 
the  votes  transcribed  by  Richardson  from  the  other  poll- 
books,  when  the  numbers  were  stated  to  be. 

For  Henry  Winchester  Esquire  -  -  30 
For  Edward  Archer  WUde  Esquire  -  27 
For  Thomas  Crook  Esquire  -  -      S 

And  these  numbers  were  accordingly  there  publicly 
declared  to  the  electors  on  the  6th  Navernber  1826,  by 
the  Right  Honourable  William  Fenables,  the  lord  mayor 
and  presiding  officer  at  such  election. 

Immediately  on  this  declaration  being  made  a  scrutiny 
was  duly  demanded  by  the  said  Edward  Archer  Wilde, 
and  granted ;  and  the  proceedings  of  the  wardmote  on 
the  6th  of  Nooember  terminated  by  a  proclamation  **  that 
the  suitors  might  depart  thence  and  give  their  attend- 
ance on  a  fresh  summons."  This  form  of  proclamation 
is  also  adopted  in  the  city  of  London  at  courts  of  ward- 
mote and  of  common  hall,  which  are  also  held  by  pre- 
cepts from  the  lord  mayor,  when  the  business  for  which 
such  courts  have  been  called  is  terminated.  The  form 
adopted  when  the  business  is  not  terminated  is  to  ad- 
journ the  coort  to  some  stated  day;  and  in  such  cases 
no  menticm  is  made  in  the  proclamation  o(  the  suitors 
being  required  to  attend  again  on  fresh  summons,  nor 
is  any  new  precept  issued. 

On  the  8th  of  Nooember  the  Right  Honourable  William 
Venabks  went  out  oS  office  as  lord  mayor  of  the  city  of 
London,  and  was  on  that  day  succeeded  by  the  Right 
Hononrable  Anthony  Brtnon. 

On 
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1829*  On  the  21st  day  of  Ncfoember  the  said  Right  Honour* 

able  Antkomf  Braam^  then  lord  mayor  of  the  city  of 
London^  issued  the  following  precept:  — 

**  To  the  common  councilmen  of  the  ward  of 
Vintry^  in  the  city  ol  London. 

"  By  the  Mayor, 

**  Whereas  on  the  6th  day  of  Nowtnber  instant  a  ward- 
mote for  the  ward  of  VitUry  was  by  several  previous 
adjournments  continued  and  held  on  that  day  for  the 
election  of  an  alderman  of  the  said  ward  in  the  room  of 
Chrisicpker  Magruy  Esquire,  deceased,  and  a  scrutiny 
being  that  day  demanded  in  favour  of  Edward  Arch^ 
Wilde  Esquire,  one  of  the  candidates,  a  scrutiny  was 
also  demanded  on  behalf  of  Henry  Winchester^  one 
other  of  the  candidates,  which  were  severally  granted 
by  William  Venalles  Esquire,  then  lord  mayor,  and 
scrutineers  were  named  by  each  of  the  said  candidates^ 
and  the  wardmote  was  adjourned,  and  the  electors 
ordered  to  attend  on  a  fresh  summons;  these  are, 
therefore,  to  require  you  to  cause  a  wardmote  to  be 
summoned  and  held  before  me  at  Cutler's  Hall,  in  the 
ward  of  Vintry,  on  Friday  the  24th  of  this  Instant 
November,  at  ten  o'clock  in  the  forenoon  of  the  same 
day,  for  the  purpose  of  proceeding  on  the  said  scrutiny. 
Hereof  fail  not" 

Under  this  precept  the  wardmote  met  on  the  24th  of 
November ;  both  the  lord  mayor  Brown,  who  presided, 
and  the  late  lord  mayor  VenaUes  were  present  at  the 
opening  of  it,  and  Richardsoris  poll-book  was  handed 
over  by  the  late  lord  mayor  to  the  Right  Honourable 
Anthony  Broom,  the  then  lord  mayor  and  presiding 
officer,  when  the  late  lord  mayor  {Venables)  left  the 

court. 
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eoHrts  and  did  not  afterwards  attend  at  or  interfere  in       1829. 
tbe  sud  election.  _   „ 

The  Knra 
Before  the  scrutiny  was  entered  upon,  the  following        againsi 

"    TheMkyorof 

protest,  m  writings  was  tendered  by  E.  A.  Wilde  to  the       I^vmv. 
lo«d  nayor,  as  presiding  officer :  — 

"  Vintry  ward.  —  Being  advised  that  the  proceedings 
at  this  wardmote,  in  respect  of  the  scrutiny  of  the  votes 
taken  on  the  election  of  an  alderman,  are  illegal^  and 
wili  not  determine  the  said  election ;  and  your  lordship 
having  deternUned  to  proceed  therewith,  I  hereby  pro- 
test if^ainst  being  concluded  from  taking  any  objection 
hereafter  to  these  proceedings,  by  now  objecting  to  the 
votes  given  in  favour  of  Mr.  Sheriff  Winckestery  and 
supporting  the  votes  given  in  my  favour;  or  taking  any 
odier  part  in  the  business  of  this  wardmote." 

At  the  dose  of  the  scrutiny  the  lord  mayor,  Braam^ 
dedared  Mr.  Winchester  to  have  been  duly  elected, 
and  the  following  return  was  made  to  the  court  of 
aldermen :  — 

^  At  a  wardmote  holden  on  Tltursdayj  the  2d  day  of 
Nooember  1826,  at  Cutler's  HaUj  in  the  ward  of  Vintry^ 
before  the  Right  Honourable  William  VewMes^  the  then 
lord  mayor  of  the  dty  of  Londotij  for  the  dection  of 
alderman  of  the  said  ward,  in  the  room  of  Christopher 
Magnmf  Esquire,  deceased. 

<*  The  only  candidates  proposed  were  Henry  Winchester 
Esquire,  citizen  and  cutler;  Edaoard  Archer  Wilde  Es- 
quire^ citizen  and  dyer;  and  Thomas  Crook  Esquire, 
dtizen  and  cordwainer;  and  which  same  candidates 
were  severally  put  in  nomination  for  the  said  office, 
when  it  appeared  upon  the  shew  of  hands,  that  the  said 
Henry  Winchester  bad  the  majority,  and  thereupon  the 
said  Edward  Archer  Wilde  and  Thomas  Crook  demanded 
ft  poll,  and  upon  the  said  demand  being  made,  the  said 

Henfy 
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1829*  Henry  Winchester  also  demanded  a  poll,  which  was 
"""""  granted  by  his  lordship,  and  ordered  to  commence^  and 
mgfiinu  at  a  quarter  before  five  of  the  clock  in  the  afternoon  the 
LoNflov..  poll  was  dosed  for  that  day,  in  the  presence  of  the  said 
candidates,  and  by  proclamation  his  lordship  adjourned 
the  said  wardmote  titt  Friday^  the  Sd  day  of  November 
then  instant,  and  now  last  past,  at  ten  o'clock  in  the 
forenoon;  and  pursuant  to  such  adjournment  his  lord- 
ship went  to  the  said  wardmote  and  opened  the  same, 
and  continued  the  said  poll  from  the  said  hour  of  ten 
of  the  clods,  in  the  forenoon  until  four  of  the  dod^  in 
the  afternoon  of  the  same  3d  day  ofNovemberj  and  then 
dosed  the  same  for  that  day,  in  the  presence  of  the 
said  candidates;  And  by  a  further  proclamation,  ad- 
journed the  said  wurdmote  until  Saturday^  the  4th  day 
of  November  then  instant,  and  now  last  past,  at  ten  of 
the  clock  in  the  forenoon;  and  pursuant  to  such  last 
mentioned  adjournment,  his  lordship  went  to  the  said 
wardmote,  and  opened  the  same,  and  continued  the  poll 
from  the  said  hour  of  ten  of  the  dock  in  the  forenoon, 
until  four  of  the  clock  in  the  afternoon  of  the  same  4th 
day  of  November  J  and  then  finally  dosed  the  same  in 
the  presence  of  the  said  candidates;  and  by  fiirther  pro- 
clamation, adjourned  the  said  wardmote  until  Mondays 
the  6th  day  of  November  then  instant,  and  now  last  past, 
at  half  past  ten  of  the  dock  in  the  forenoon ;  and  pur- 
suant to  such  last  mentioned  adjournment,  his  lordship 
again  opened  the  wardmote  at  half  past  ten  of  the  dock 
in  the  forenoon  of  the  same  6th  day  of  November^  and 
dedared  the  numbers  to  be,  for 

Henry  Winchester  Esquire  -  -    SO 

Edward  Archer  Wilde  Esquire       -        -    27 
And  Thomas  Crook  Esquire         -  -      S 

And 
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And  thereupon  declared  the  choice  had  fidlen  on  the       1829. 
taid  Henry  Winchester  Esquire,  citiasen  and  cutler,  and     ^    „ 
declared  him  duly  elected  alderman  of  the  said  ward.       og^xbM 

Tbe  Mayor  of 

The  said  poU-books  were  by  the  consent  of  the  can-  Lojuioii. 
didatesy  sealed  up  by  his  lordship,  and  kept  in  his  pos- 
session during  the  said  several  adjournments ;  and  upon 
die  aforesaid  dedaration  being  made,  the  said  Edward 
Archer  Wilde  demanded  a  scrutiny,  and  upon  the  said 
demand  bong  made,  the  said  Henry  Winchesier  also 
demanded  a  scrutiny,  which  were  severally  granted  by 
his  lordship,  and  the  said  wardmote  was  adjourned^  and 
ike  electors  ordered  to  attend  on  afreih  summons  j  and 
on  Frideof  the  10th  day  of  November  now  last  past,  a 
copy  of  the  poll  was  delivered  to  each  xjS  them,  the  said 
Hemy  Winchester  and  Edward  Jrcher  WUdcj  pursuant 
to  the  statnte.**  The  return  then  stated  all  the  proceed- 
ii^  in  the  scrutiny,  upon  which  nothing  turned,  and 
concluded  by  stating,  that ''  the  lord  mayor  as  and  in  the 
plaoe  of  election,  openly  and  publicly  declared  that  the 
said  Henry  Winchester  Esquire^  was  duly  elected  alder- 
man of  the  ^d  ward,  in  the  room  of  the  said  Chri^ 
iqpher  3£agnay  Esqnure,  deceased ;  and  the  number  of 
l^alTOtes  for  each  candidate  appearing  to  him  upon 
such  sonatiny,  was  as  follows;  that  is  to  say. 

For  Henry  Winchester  Esquire  -  -  26 
For  Edward  Archer  Wilde  Esquire  -  -  23 
For  7^19105  Crook  Esquire  -  -       S 

And  the  said  wardmote  was  then   by  order  of  his 
lordship  dissolved.    All  which  I  humbly  certify  to  this 
honourable  court,  this  19th  day  o(  December  1826. 
(Signed)  <<  G.  T.  R.  Reynal, 

"  Attorney  in  waiting/* 
Upon 
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1829.  Upon  the  above  return  being  made  to  the  court  of 

^"^"^       aldermen,  the  proceedings  set  forth  in  the  return  to 

The  KiMO  '  ^  ® 

agqinti       the  mandamus  were  had. 

The  Mayor  of  •  c 

Lo.vnoj».  The  acts  of  common  council  of  the  city  of  I/mdon^  of 

the  6th  December  1712  (a),  15th  April  1714,  and  17th 
Jpril  1812  (ft),  were  proved. 

The  questions  for  the  consideration  of  the  Court 
were, 

First,  Whether  the  decision  of  the  court  of  aldermen, 
as  set  forth  in  the  return  to  the  mandamus,  were  con- 
clusive ;  and  if  not,  then,  secondly.  Whether,  upon  the 
fiicts  stated,  Mr.  Winchester  was  duly  elected. 

Ald^rson  for  the  crown*  If  Mr.  Winchester  vras  duly 
elected  in  pursuance  of  the  statute  11  6. 1.  c.  18.,  and 
there  is  nothing  in  the  return  to  prevent  his  admission, 
if  duly  elected,  a  peremptory  mandamus  must  be 
awarded. 

For  the  purpose  of  the  argument,  it  must  be  assumed 
that  he  had  the  majority  of  legal  votes.  Furst,  then,  he 
was  duly  elected  in  pursuance  of  the  llG.  1.  c.lS. 
That  statute  applies  as  well  to  the  election  of  members 
of  parliament  as  of  city  officers.  The  first  section  pro- 
vides that  the  presiding  officer  shall  appoint  a  convenient 
number  of  clerks  to  take  the  poll.  It  does  not  say  tliat 
the  same  number  shall  he  continued  throughout  the 
proceeding,  and  it  would  be  a  very  narrow  construction 
of  the  act  to  hold  that  such  is  its  efiect.     The  objection, 

(a)  By  which  it  was  provided  (amongst  oUier  things)  that  the  wardmote- 
oonn  should  be  adjourned  £rom  time  to  time,  and  kept  on  foot  for  that 
purpose  until  it  should  be  there  openly  declared,  after  a  scrutiny,  if  de- 
manded, which  of  the  candidates  was  duly  elected. 

(p)  Which  prorided  that  the  lord  mayor  shall,  within  eight  days  after  a 
Yacancy  in  Uie  office  of  alderman^  summon  a  wardmote  to  elect  another. 

there- 
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therefore,  founded  on  the  circumstance  that  two  poll-  1829* 
clerks  were  dismissed  after  the  first  day,  is  unavailinir.  " 
When  made  to  a  similar  proceeding  by  a  sheriff  at  an  against 
decuon  of  members  of  parliament,  it  was  voted  frivolous  London. 
and  vexatious,  London  case  {a).  But  it  may  be  urged, 
that  the  poll-book  kept  by  Richardson^  who  was  con- 
tinued poll-clerk  throughout,  could  not  contain  the 
names  of  all  the  voters.  It  did,  in  fact,  contain  them, 
although  three  votes  were  not  originally  entered  in  it, 
but  copied  from  the  other  poll-books,  and  this  copy  was 
anthenticated  by  the  presiding  officer,  and  all  three 
books  were  produced  at  the  trial.  Next  it  will  be  ob- 
jected, that  the  presiding  officer  was  changed  during  the 
progress  of  the  election.  That,  however,  cannot,  with 
propriety,  be  said,  for  the  lord  mayor  for  the  time  being 
is  the  presiding  officer  in  his  corporate,  and  not  in  his 
individual  capacity.  Cases  have  occurred  where  there 
has  been  a  change  of  sheriff  during  an  election,  but  it  has 
not  been  considered  a  valid  objection,  Dorchester  case  (i). 
It  would  be  very  inconvenient  in  the  city  o^  London  if  this 
were  otherwise,  for  the  precept  for  electing  an  alderman 
must  issue  within  a  certain  number  of  days  after  the 
vacancy  occurs,  and  as  the  lord  mayor  goes  out  of  office 
on  a  day  certain,  it  may  very  easily  happen  that  a  lord 
mayor  roust  b^n  an  election  without  power  to  complete 
it  The  next  objection  is,  that  the  wardmote  court  was 
adjourned,  not  to  a  day  certain,  but  to  meet  again  on  a 
fresh  summons.  It  was  impossible  to  adjourn  to  a  fixed 
day,  for  it  could  not  be  known  when  the  parties  would 
be  prepared  to  proceed  with  the  scrutiny.     The  can- 

(o)  9  PeckweO,  96S.  (6)   10  Corn.  Jmtm.  ZOO,     Heywood,  14. 

Vol.  IX.  C  didates 
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1829.       didates  have  a  certain  time  allowed  for  delivering  their 

_    „         lists  of  votes  objected  to,  and  the  time  to  be  fixed  for 
The  Kino  •*  ' 

against  takin^r  the  scrutiny  is  calculated  from  the  delivery  of 
London.  the  lists.  The  presiding  officer,  therefore,  not  knowmg 
when  the  lists  would  be  delivered,  could  not  6x  a  time 
for  the  re-assembling  of  the  wardmote  court.  In  Rex 
V.  Nurse  (a)  it  was  held,  that  a  venire  facias  ought  not 
to  be  made  returnable  at  a  day  certain,  but  generally  at 
the  next  assizes.  Even  if  this  were  held  to  be  a  dis- 
solution of  the  court,  and  not  an  adjournment,  it  is  not 
material,  for  the  fourth  section  of  the  statute  does  not 
require  the  scrutiny  to  be  at  a  wardmote  court.  In  this 
part  of  the  act  the  expression  <<  wardmote  court"  i$ 
changed  to  <^  the  place  of  election."  But  admitting  all 
these  to  be  irregularities,  they  are  not  sufficient  to  vitiate 
the  election,  for  the  statute,  II  G.  1.  c.  18.,  is  directory 
only,  like  many  others,  Rex  v.  Pole  (6),  Rex  v.  Spar- 
ram  (c),  the  Leicestershire  case  (d),  and  Dublin  Election 
case,  there  cited.  These  are  acts  over  which  the  can* 
didate  has  no  control,  it  would  be  hard,  therefore,  that 
he  should  be  prejudiced  by  them.  In  the  Margate  Pier 
Company  v.  Hannam  {e\  Abbott  C.  J.  adopts  the  dictum 
of  Lord  Coke^  that  ^'  acts  of  parliament  are  to  be  so 
construed  as  that  no  man  that  is  innocent,  or  free  from 
injury  or  wrong,  be  by  a  literal  construction  punished 
or  endamaged."  If  that  rule  be  applied  to  this  case,  all 
the  objections  to  the  election  fall  to  the  ground.  Se- 
condly, there  is  nothing  in  the  return  to  the  mandamus 
which  ought  to  prevent  the  admission  of  Mr.  Winchester* 
It  appears  that  the  court  of  lord  mayor  and  aldermen 

(«)   1  Sid.  548.  (b)  Seiw.  AT.  P.  1039. 

(c)  9Str.  1125.  {d)  1  PeckweU,45. 

(e)  SB.  4^  A,  266. 

has 
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bas  decided  that  he  was  not  duly  elected^  but  their  de-       1899. 
cbicm  is  not  conclusive.    By  the  custom  set  out  in  the     ^^  ^^ 
return,  and  which  nuty  be  considered  as  if  found  in  an   _  agnntt 

^  Tfae  Major  of 

act  of  parliament,  they  claim  a  right  to  have  the  cog-  Loxsox. 
luzance,  jurisdiction,  and  authority  of  examining  hearing, 
determining,  and  adjudging  of  and  ooncembg  elections 
at  wardmote  courts  to  offices  within  the  city.  But  there 
aie  not  any  negadve  words  excluding  the  jurisdiction  of 
diis  court.  In  the  claim  of  cognizance  by  the  university 
of  Cambridge  in  the  case  of  Browne  v.  Benouard{a\ 
such  words  are  found.  And  it  is  a  general  rule  that 
the  jurisdiction  of  this  court  cannot  be  taken  away 
without  express  words,  Dr.  Foster's  case  (&),  Rex  v. 
Mordey  (c).  Rex  v.  Sheppard  (d).  In  ahnost  every  cor- 
poration there  exists  a  power  of  amotion,  but  this  court 
may  enquire  whether  that  power  has  been  rightly  ex- 
ercised ;  and  if  it  has  not,  issue  a  mandamus  to  restore 
the  party.  Pees  v.  Mayor,  ^c*,  of  Leeds  {e\  Rex  v. 
dxbndge  (y).  Rex  v.  Mayor  of  London  (g).  If  this 
return  is  good,  and  the  lord  mayor  and  aldermen  have 
an  exclusive  right  to  decide,  their  decision  in  favor  of 
an  decdon  would  be  an  answer  to  a  quo  warranto  in- 
formation ;  even  although  it  could  be  shewn  that  they 
had  violated  every  provision  of  the  11  6. 1.  c.  18.,  re- 
lating to  the  election.  The  power  claimed  is,  therefor^ 
inconsistent  with  that  statute ;  and,  if  it  ever  existed, 
was  thereby  determined  and  annulled.  Lastly,  the 
return  is  inconsbtent;  and,  therefore,  a  peremptory 
mandamus  must  be  granted :  it  first  states  an  election 

(a)  18  Jg^,  12.  (6)  11  a.  56. 

(c)  2  Burr,  1041.  (rf)  Z  B.  ^  A.  414. 

\t)  Sir.  640.  (/)  2  Coufp.  523. 


fjg)  2  T.  H.  177. 
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1829.       of  Mr.  WinchesteTj  then  that  he  was  rejected  by  the  court 

'  of  the  lord  mayor  and  aldermen,  and  afterwards  that  he 

,   agaiTui       was  not  elected.     The  case  of  Regina  v.  Mayor^  S^Cj  cf 

The  Mayor  of 

LoHooir.  Nonoich  {a)  is  directly  in  point ;  for  that  related  to  an 
alderman  of  Normich,  and  they,  by  the  charter,  must  be 
elected  in  the  same  manner  as  aldermen  of  Landmi.  A 
mandamus  was  granted  to  admit  one  Diinch  an  alder- 
man. The  corporation  returned,  that  he  was  elected 
by  the  ward,  but  refused  by  the  mayor  and  aldermen 
for  certain  reasons  there  specified;  and  concluded 
**  quod  non  fuit  electus."  This  was  held  bad,  and  a 
peremptory  mandamus  was  awarded. 

Parke  contiii.  There  is  not  any  inconsistency  in  this 
return.  It  first  states  certain  acts  done  towards  an 
election,  then  that  the  court  of  lord  mayor  and  alder- 
men decided  that  those  acts  did  not  constitute  a  due 
election  of  Mr.  Winchester;  and,  lastly,  that  he  was  not 
duly  elected.  In  Rex  v.  The  Mayor^  %c.  of  Cam- 
bridge  {b)^  it  was  held,  that  a  return  might  consist  of 
,  several  independent  matters,  not  inconsistent  with  each 
other.  This  is  quite  difierent  firom  the  Norwich  case. 
There  the  return  began  by  stating  that  Dunch  was 
elected,  and  ended  by  stating  that  he  was  not  elected. 
It  was  impossible  to  reconcile  those  statements,  and, 
therefore,  the  return  was  quashed.  The  return,  then,  is 
good  in  form,  and  the  concluding  part  alone  having 
been  traversed,  the  residue  is  admitted.  The  custom, 
then,  must  be  taken  to  exist  as  alleged,  viz.  that  the 
court  of  lord  mayor  and  aldermen  have  the  authority  of 
examining,  hearing,  determining,  and  adjudging  con- 

(a)  e  Ld.  Raym*  1 241^  (b)  2  7.  JR.  456. 

ceming 
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ceming  elections  at  wardmote  courts.    Inferior  courts        1829* 

liave  power  to  try  many  civil  and  criminal  causes,  and 

The  Kwa 
this  Court  has  a  common  law  jurisdiction  over  such        agabui 

The  Major  id 
courts,  which  is  not  to  be  taken  away  except  by  express       X^owoov. 

words  in  an  act  of  parliament.  But  their  jurisdiction 
over  corporations  is  very  different.  They  have  power 
to  compel  corporations  to  do  their  duty,  but  they  can- 
not interfere  with  the  mode  of  doing  it.  Thus  in  the 
case  of  a  person  having  an  inchoate  right  to  be  admitted 
a  member  of  a  corporation,  tliere  is  no  judicial  power 
in  the  body  corporate  to  adjudicate  upon  the  right,  and, 
therefore,  this  Court  will  enforce  by  mandamus  the  per- 
formance of  the  duty  to  admit.  But  if  the  corporation 
have  power  to  elect  persons  or  not,  at  their  discretion, 
this  Court  cannot  interfere,  Bex  v.  The  Corporation 
of  Eye  (r/).  The  same  principle  governs  the  cases  of 
amotion.  At  common  law  corporate  bodies  have  no 
power  to  amove  a  party  from  his  franchise,  until  he 
has  been  convicted  of  an  offence,  Bag^s  case  (i).  All 
power  beyond  that  must  be  derived  from  the  charter. 
If  that  gives  power  to  amove  for  reasonable  cause,  this 
Court  will  inquire  into  the  cause,  but  if  there  is  power 
given  to  amove  ibr  such  cause  as  the  corporation  think 
reasonable,  this  Court  cannot  interfere.  So  in  this  case, 
the  court  of  lord  mayor  and  aldermen  have  jurisdiction 
to  adjudicate  upon  the  election.  The  custom  gives  them 
the  authority  of  visitors,  and  this  Court  cannot  inquire 
into  the  validity  or  invalidity  of  their  decision,  Philips 
^.Bwy{c\  where  Lord  if  oft  C.  J.  says,  that  a  visitor 
in  return  to  a  mandamus,  need  only  say  that  he  has 

(a)  4J9.4t^.S71.     \B.iC.%S. 

(6)    11  Co.  94.  (c)  2r.JZ.S51. 

C  S  decided. 
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1829«       decided*    Sach  visitatorial  jarisdiction  might  well  be 


TIm  Kimo 


given  by  charter  to  one  part  of  a  corporation,  and  the 
agmm  custom  which  is  admitted  to  exist,  must  be  presumed  to 
have  arisen  out  of  a  charter,  and  all  lawful  customs  of 
the  city  have  been  confirmed  by  act  of  parliament  2  & 
S  JV.  ^r  M.  sess.  1.  c.  8.  The  power  has  been  recog- 
nised in  this  Court.  In  Beg.  v.  Sir  G.Heathcote{a\  it 
is  said,  <<  It  is  agreed  that  the  court  of  aldermen  have 
quashed  returns  in  particular  for  want  of  qualification, 
&C.  They  are  to  choose  one  out  of  the  four,  and  have 
the  final  determination."  It  is  also  mentioned  in 
9  Sicnxxfs  Survey^  p.  53.  Assuming  then  this  customary 
jurisdiction  to  be  lawful,  the  next  question  is,  has  it 
been  taken  away  by  the  statute  llG.l.  c.lS.  That 
regulates  a  part  only  of  the  city  elections,  it  begins  with 
the  appointment  of  poll-clerks,  and  regulates  the  pro- 
ceedings down  to  the  declaration  of  the  election  after 
the  scrutiny;  but  does  not  mention  the  return  to  the 
lord  mayor  and  aldermen,  or  any  subsequent  proceed- 
ings. Now,  the  ancient  customs  of  the  city  being  con- 
firmed by  an  act  of  parliament,  cannot  be  taken  away 
by  a  subsequent  statute,  without  express  words  or  ne- 
cessary implication,  and  in  the  case  of  jR^j?  v.  Harte{b)y 
15  G.  S.,  the  necessity  for  making  a  return  to  the  lord 
mayor  and  aldermen  was  recognised  as  still  existing, 
although  not  mentioned  in  that  statute.  It  appears  by 
the  record  in  that  case^  that  during  BuIPs  mayoralty  a 
vacancy  occurred  in  a  ward,  and  Harte  and  Neate  were 
candidates.  Harte  had  a  majority  at  the  poll,  a  scru- 
tiny was  demanded.  '  The  Court  was  adjourned  to  be 
held  on  a  firesh   summons.     Then   Harte  refused   to 

(«)  Fert.  294.  {b)  Not  reported. 

attend, 
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attend,  and  votes  were  struck  off  so  as  to  give  a  ma-       1829. 
jority  to  Neate.     Harle  was  admitted  under  a  man-       — — 

The  Kiwa 
damns.     Neate  brought  a  quo  warranto  against  him;       a^tmr 

He  pleaded  his  election,  but  was  silent  as  to  the  scru-  Lokuok. 
tiny  and  return  to  the  lord  mayor  and  aldermen.  The 
replication  introduced  the  scrutiny,  and  the  by-law  of 
Queen  jbme,  requiring  a  return  of  one  person,  for 
alderman,  to  that  court.  To  this  there  was  a  demurrer, 
and  judgment  was  given  for  the  relator.  The  Court, 
therefore,  must  have  held  that  such  a  return  was  neces** 
sary,  notwithstanding  the  statute  11  G.  I.  c.  18. 

The  other  points  are  of  less  general  importance,  but  if 
there  has  been  any  essential  violation  of  the  proper  course 
of  proceeding,  Mr.  Winchester  was  not  duly  elected* 
There  are  three  objections  to  the  course  pursued,  1st. 
That  the  wardmote  court  was  dissolved  pending  the 
election.  The  wardmote  court  is  analogous  to  the 
hundred  court  or  court  leet,  7  H.  6.  c.  86.  4  Inst.  249. 
Fort.  288.  It  had  a  special  authority  to  proceed  to  an 
election  upon  the  precept  issued  by  the  lord  mayor, 
and  where  a  court  has  such  special  authority,  the  thing 
to  be  done  must  be  completed  at  that  court,  or  it  is 
ineffectual.  The  court  should  have  been  adjourned  to 
a  day  certain,  according  to  the  provision  of  the  bye- 
law  of  1712.  This  is  analogous  to  the  proceedings  in 
other  courts.  If  they  are  not  adjourned  but  dis- 
solved, all  business  then  in  progress  falls  to  the  ground, 
^  Inst.  27.  I  Bl.  Com.  178.  Bro.  Mr.  tit.  Commission 
and  Commissioners,  pi.  11.  1  Ed.  6.  c.  7.  s.  6.  Rex  v. 
Polstead{a)^  and  applies  also  to  elections  of  members 
of  parliament,  Southwark  case  (6).     An  election  consists 

{a)  2  Sir,  1S6S.  (6)   17  Com,  Joum.  7 J. 

C  i  of 


24  CASES  IN  HILARY  TERM 

1829.       of  several  successive  steps.     The  nomination,  shew  of 

hands,  poll,  and  scrutiny.     The  precept  directs  that  an 

mgaina       election  shall  be  made  at  the  wardmote  court ;  tbat  is 
Hie  Mayor  of 
LoMDOK.      not  obeyed  until  the  result  of  a  scrutiny,  if  demanded, 

has  been  ascertained.  If  the  court  is  dissolved  before 
the  completion  of  the  election,  there  is  no  mode  by 
which  the  presiding  officer  at  the  next  court  (even  sup- 
posing him  to  be  the  same  person)  can  take  notice  of 
what  was  done  at  the  former  court.  It  is  said  that  this 
court  was  not  dissolved  but  adjourned ;  that,  however, 
is  contrary  to  all  the  definitions  of  an  adjournment, 
which,  according  to  Cowellf  is  '^  diet  dtciio^  assignment 
of  a  day,  or  putting  off  to  another  day  and  place." 
Spelman  defines  it  thus :  '^  Diem  aliam  dicere.''  So  in 
Termes  de  la  Ley,  *^  Adjournment  is  when  a  court  is  dis- 
solved and  determined  for  the  present,  and  assigned  to 
be  kept  again  at  another  place  or  time."  And  this  is 
settled  by  the  case  itself,  which  finds  that  the  form 
adopted  was  that  in  use  when  a  court  is  to  be  dissolved. 
In  the  next  place,  the  election  is  bad,  on  account  of 
the  change  of  the  presiding  officer  during  the  election. 
AH  acts  at  the  common  law  must  be  commenced  and 
finished  by  the  same  officer.  Clerk  v.  Withers  (a),  and 
it  is  very  reasonable  to  apply  the  rule  to  this  case,  for 
the  lord  mayor  must,  at  the  peril  of  an  action,  make  a 
true  return  of  what  has  been  done,  and  it  would  be  hard 
to  call  upon  him  for  a  return  of  proceedings  at  which 
he  was  not  present,  and  of  which  he  cannot  judicially 
know  any  thing.  Then  as  to  the  poll-clerks,  the  ob- 
jection is,  that  of  the  first  day's  poll,  no  such  book  as 
the  act  requires  was  kept.    Richardson^s  book  merely 

(a)  2  Ld.  Raym,  1072. 

contained 


IK  THE  9th  &  10th  Years  of  GEORGE  IV,  25 

contained  a  copy  of  that  which  had  been  taken  by  others,  1829. 
and  he  was  not  sworn  to  make  a  faithful  copy,  but  only  — 
to  take  the  poll  correctly.  agmnu 

The  Mayor  of 
liOimoir. 

Alderson  in  reply.     The  question  as  to  the  jurisdic- 
tion of  the  court  of  lord  mayor  and  aldermen,  is  the 
only  one  of  any  importance.     The  argument  for  the 
defendant  rests  entirely  upon  the  supposition,  that  they 
are  quasi  visitors ;  but  in  Phillips  v.  Bury^  which  has 
been  cited  in  support  of  that  argument.  Lord  Holt 
clearly  points  out  the  distinction  between  corporations 
fi>r  public  and  those  for  private  purposes.     Of  the  former 
he  says,  **  Those  that  are  for  the  public  government  of 
the  town,  city,  mystery,  or  the  like,  being  for  public 
advantage,  are  to  be  governed  according  to  the  law  of 
the  land."     Of  the  latter,  ^<  But  private  and  particular 
corporations   for   charity,    founded   and    endowed    by 
private  persons,  are  subject  to  the  private  government 
of  those  who  erect  them."     With  respect  to  the  sup« 
posed  dissolution  of  the  ward  mote-court,  the  case  of 
Btx  V.  Harte  is  an  authority  for  the  crown.     There  it 
appeared  that  there  was  an  ajournment  to  re*assemble 
on  fresh  summons,  and  it  was  not  treated  as  a  disso» 
lutioD. 

Cur.  adv.  vuU. 

Lord  Tentekden  C.  J.  now  delivered  the  judgment 
oftheCk)urt: 

Upon  the  argument  of  this  case,  which  embraced 
both  the  return  and  the  facts  found  at  the  trial  of  the 
issue;  it  was  contended  that  the  return  was  inconsistent : 
if  we  were  of  that  opinion,  then  the  return  ought  to  be 

quashed. 
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1889.        quashed.     But  we  think  the  return  is  not  inconsistent, 
for  there  is  no  rqpugnance  in  alleging  that  a  person 

agamai  was  not  duly  elected,  and  that  a  tribunal,  authorized  to 
Lomoir.  decide  upon  the  election,  has  adjudged  the  election  to 
be  void.  These  matters,  although  distinct  from,  are 
perfectly  consistent  with  each  other.  This  brings  us  to 
the  consideration  of  the  questions  distinctly  referred  to 
at  the  end  of  the  special  case. 

And,  first,  as  to  the  jurisdiction  of  the  court  of  the 
lord  mayor  and  aldermen.  If  that  court  has  authority 
to  decide  finally,  and  the  jurisdiction  of  this  Court  is 
excluded,  the  other  question  does  not  arise. 

It  is  alleged  in  the  return,  that  the  court  of  the  lord 
mayor  and  aldermen  is  a  court  of  record,  and  has  been 
such  from  time  immemorial ;  and  that,  from  time  imme- 
moricd,  the  court  of  the  lord  mayor  and  aldermen  has 
had  the  cognizance,  jurisdiction,  and  authority  of  exa« 
mining,  hearing,  determining,  and  adjudging  of  and 
concerning  the  election  and  return  of  every  person 
elected  into  any  office  within  the  city,  at  a  court  of 
wardmote  (and  the  election  in  question  was  at  a  court 
of  wardmote,)  whenever  the  merits  of  such  election  and 
return  are  brought  into  question  by  the  petition  of  any 
person  interested  therein :  that  this  election  was  so 
brought  into  question,  and  adjudged  to  be  a  void  elec- 
tion. The  return  does  not  allege  that  the  court  of  the 
lord  mayor  and  aldermen  have  the  sole  and  exclusive 
cognizance,  but  only  that  they  have  the  cognizance. 
Whereas,  in  a  claim  of  cognizance  of  a  suit,  it  is  always 
alleged  in  some  form  of  words,  that  the  court  claiming 
the  cognizance  has  the  sole  and  exclusive  jurisdiction,  and 
that  the  authority  of  other  courts  is  excluded.  And  if 
there  be  no  allegation  to  this  effect,  the  claim  is  disallowed. 

The 
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The  claim  in  the  Cambridge  case,  Brmme  v.  Renouard  (a),        1 839. 

was  to  that  effect     The  claim  made  by  this  return  is  not     -^  ^ 

properly  and  strictly  a  claim  of  cognizance  of  a  suit,  but  »-^??^    - 

it  is  perfectly  analogous  to  it,  and  must  be  governed  and      Lonntuu 

determined  upon  the  same  principle  of  law.     And  this 

principle  is,  that  the  jurisdiction  of  the  king's  superior 

courts,  as  to  matters  originally  cognizable  by  them,  can* 

not  be  taken  away  but  by  express  words,  or,  perhaps,  by 

a  necessary  implication  which  must  be  intended  of  the 

use  of  such  words  as  are  absolutely  inconsistent  with  the 

exercise  of  a  jurisdiction  by  the  superior  courts,  and  to 

which  eflect  cannot  be  given  but  by  the  exclusion  of  such 

a  jurisdiction.     Let  us,  then,  see  whether  the  authority 

claimed  in  this  return,  taking  it  not  only  to  have  existed, 

as  alleged^  from  time  immemorial,  but  considering,  also, 

that  (being  in  the  case  of  the  city  of  London)  this  ancient 

usage  must  be  understood  to  have  had  the  confirmation 

of  the  legislature,  is  inconsistent  with  the  jurisdiction  of 

the  Court  of  King's  Bench,  or  whether  both  may  not 

exist  together,  the  authority  of  the  city  court  being 

subordinate  to  and  subject  to  the  controul  and  revision 

of  this  Court. 

Corporations  in  general  have  power  to  remove  the 
members  of  the  select  body  for  a  sufficient  cause.  Might 
it  not  be  alleged,  in  the  very  words  of  the  present  re- 
turn, that  the  corporation  has  the  cognizance,  jurisdic- 
tion, and  authority  of  examining,  hearing,  determining, 
and  adjudging  of  and  concerning  the  removal  of  a  mem- 
ber, upon  complaint  made  of  misbehaviour  by  some 
other  member  or  person  interested  in  the  welfare  of  the 
corporation,  and  the  conduct  of  the  members  of  the 
select  body  ?    Yet,  certainly,  no  person  would  consider 

(a)  \2JE<itt,l2. 

a  return 
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1839.       a  retam  to  that  effect  to  be  a  sufficient  answer  to  a 

mandamas  to  restore.     Or,  to  advance  still  higher,  the 

agama  Court  of  Common  Pleas  has  the  cognizance,  junsdic- 
LoKDoir.  ^  tion,  and  authority  of  examining,  hearing,  determining, 
and  adjudgmg  of  and  concerning  pleas  of  land ;  and  in 
the  first  instance,  that  court  alone  has  generally  the 
cognizance.  &c.  So  this  Court  has  the  like  cognizance, 
&c  as  to  pleas  of  the  crown.  And  yet,  the  decisions  of 
each  of  these  Courts  are  subject  to  the  correction  of  a 
superior  court  on  a  writ  of  error;  so  that  the  allegation 
•f  cognizance,  &c.  does  by  no  means  import  sole  and 
absolute  cognizance  and  authority  to  determine  and 
adjudge  without  revision  or  controuL 

Then,  if  the  allegation  in  this  return  is  not  so  made^ 
and  in  such  form  of  words  as  necessarily  to  exclude  the 
authority  of  this  Court,  is  there  any  thing  in  the  sub- 
stance of  the  allegation,  or  in  the  subject-matter,  that 
will  warrant  such  an  effect  to  be  given  to  it?  If  this 
authority  of  the  court  of  lord  mayor  and  aldermen  be  a 
sufficient  answer  to  a  mandamus  to  admit  to  an  office,  it 
must  also  be  a  good  plea  in  bar  to  an  information  in  the 
nature  of  a  quo  warranto,  or  even  to  a  quo  warranto  by 
the  attorney-general.  And  the  consequence  will  be, 
that  the  court  of  the  lord  mayor  and  aldermen  will  have 
in  their  hands  the  absolute  controul  over  all  the  elec- 
tions to  city  offices  by  the  wardmotes,  because  they  may 
declare  every  election  void,  one  after  another,  until  a 
person  agreeable  to  themselves  shall  be  chosen.  Let 
me  not  be  supposed  to  insinuate  the  probability  that  any 
thing  of  this  kind  should  take  place  in  modern  times. 
I  mention  the  possibility  as  an  argument  only  against 
giving  to  this  allegation  the  effect  to  which  I  have  al- 
luded.   The  common  law  has  a  proper  jealousy  of  the 

judg- 
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judgments  of  all  its  tribunals,  and  manifests  that  jealousy       1 829. 
by  its  abandant  provbion  for  successive  writs  of  error,      _ 

.,  .        .  Th«  Kiiro 

uuui  you  arrive  at  the  highest  court  and  final  authority,        agaiiui 

i_.  i_  r.  .  .  ,  .  1^«  Mayor 

wbicn   most   of   necessity  exist  somewhere   in  every      Lonmk. 
country. 

It  may  be  asked,  of  what  use  is  this  authority  and 
power  of  the  court  of  lord  mayor  and  aldermen  if  their 
decision  be  not  final  ?  I  will  not  answer  this  question 
by  asking  of  what  use  is  the  authority  of  any  court  whose 
decisions  are  not  final  ?  but  I  answer  affirmatively,  it  is 
of  great  use*  The  decisions  often  have  been,  and  I 
trust,  often  will  be  acquiesced  in,  from  a  sense  of  their 
propriety,  and  thereby  much  delay,  expense,  and  agita- 
tion prevented.  And  we  should  greatly  regret  our 
decision  on  this  point,  (upon  which  we  cannot  avoid  a 
decision),  if  it  should  have  the  efiect  of  preventing  the 
exercise  of  what  we  consider  to  be  a  very  useful  and 
salutary  power. 

It  was  contended  in  support  of  the  return,  that  this 
power  of  the  court  of  the  lord  mayor  and  aldermen  was 
in  the  nature  of  a  visitatorial  power,  but  no  instance 
was  mentioned  in  which  one  part  of  a  corporation  has  a  ^ 
visitatorial  authority  over  another  part.  The  visitatorial 
power  emanates  from  the  founder.  In  royal  foundations 
of  a  private  or  eleemosynary  character,  if  no  special 
visitor  has  been  appointed,  tlie  king  exercises  the  power 
by  his  chancellor.  In  corporations  established  for  the 
government  of  cities  and  towns,  the  king  may  be  said 
to  exercise  the  power  by  this  C!ourt,  his  Court  before 
himself^  according  to  the  law  and  constitution  of  the 
ooontry.  Further,  all  ancient  customs  and  prescriptions 
are  to  be.  considered  with  reference  to  the  rules  of  the 
common  law ;  if  found  to  be  repugnant  to  those  rules, 

and 
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1629*       and  coDtrary  to  law  on  any  ground,  they  have  always 

**~*      been  held  to  be  invalid.     And  an  act  of  parliament  con- 
The  Kiwa  '^ 

(tfiaimt  firming,  in  general  terms,  the  ancient  usages  and  customs 
LoHoov..  of  a  dty,  must,  as  I  apprehend,  be  considared  to  con- 
firm those  only  which  have  not  such  repugnance  or 
contrariety.  Many  matters  are  good  and  valid  by 
custom  and  prescription,  which  would  otherwise  be  in- 
valid, and  to  such  only  ought  a  general  confirmatory 
statute  be  understood  to  relate. 

The  rule  to  which  I  have  alluded,  as  to  the  juris- 
diction of  the  king's  superior  courts,  has  been  acted 
upon  in  many  cases ;  some  were  quoted  at  the  bar.  It 
is  unnecessary  to  refer  to  them,  because  the  rule  is  so 
well  known  and  generally  recognbed.  The  case  of  Sir 
6.  Heathcotey  Fort.  294.  is  certainly  no  authority  in 
support  of  this  return.  It  does  not  appear  by  the  re- 
port distincdy  what  the  object  of  the  writ  was,  but  it 
appears  that  it  was  a  writ  either  issued  or  applied  for 
against  the  lord  mayor  alone,  and  at  a  time  when  a  bye- 
law  requiring  the  wardmote  to  name  four,  of  whom  the 
lord  mayor  and  aldermen  were  to  select  one,  continued 
in  force :  and  I  do  not  find  any  expression  importing 
that  this  Court  had  not  authority  or  jurisdiction  in  the 
matter,  though  there  are  several  tiiat  regard  the  ex- 
pediency, and  the  effect  of  the  writ  which  was  then 
under  consideration. 

Our  opinion  then  being,  that  the  custom  alleged  in 
the  return  is  not  a  valid  answer  to  the  writ,  it  is  now 
become  necessary  to  advert  to  the  several  objections 
made  to  the  election  under  which  Mr.  WincJiesier  claims 
to  be  admitted.  It  is  not  necessary  to  consider  the 
efiect  of  the  statute  11  G.  1.  c.  18.  upon  the  by-laws  of 
the  corporation,  (though,  without  doubt,  where  they  are 

incon- 
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inconsistent  with  each  other,  the  regulations  ordained        1829. 
bj  die  statute  must  prevail,)  because,  whether  the  ob- 
jections be  founded  upon  the  one  or  the  other,  we  are 


TbeKiwo 


of  opinion  that  thej  are  not  sufficient  to  invalidate  the  Lomson. 
election.  It  is  to  be  observed,  that  all  these  objections 
are  upon  points  and  matters  of  form  only.  It  is  not 
suggested  that  any  inconvenience  was  occasioned ;  that 
the  interest  of  either  candidate  was  prejudiced,  or  that 
there  was  any  intention  to  favour  one  in  preference  to 
the  other;  all  that  was  done,  was  done  &irly,  openly, 
and  honestly.  And  in  determining  whether  an  act  is  to 
become  void,  it  is  important  to  consider  whether  any  in- 
convenience occurred  in  the  particular  instance  by  a 
departure  from  form,  or  whether  any  future  -  incon- 
venience may  be  expected.  The  distinction  between 
matters  directory  and  obligatory  is  well  known  and 
establisbedf*  An  act,  also,  may  be  improper  in  the 
actor,  nay,  it  may  even  subject  him  to  a  penalty,  and 
yet,  nevertheless,  the  act  may  be  valid  for  the  sake  of 
other  persons  who  would  be  injured  by  its  invalidity. 
This  point  was  so  determined  by  the  Court  in  the  case 
of  the  Margate  Pier  Company  v.  Hannam, 

I  have  thought  it  right  to  premise  these  observations, 
though,  perhaps,  they  are  unnecessary  in  the  present  . 
case,  and  certainly  do  not  concern  the  second  objection 
made  on  this  occasion*  The  first  objection  argued  by 
the  learned  gentleman  who  appeared  for  the  corporation 
was,  that  the  wardmote  had  not  been  adjourned  from 
time  to  time,  and  kept  on  foot  as  required  by  the  by- 
law of  1712-  The  statute  is  silent  as  to  this  point.  In 
&ct,  the  supposed  dissolution  of  the  wardmote  took 
place  after  the  close  of  the  poll,  the  declaration  of  the 
numbers,  and  the  demand  and  allowance  of  a  scrutiny. 

The 
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1828.        The  supposed  dissolation  was  by  a  proclamation)  that 

the  suitors  might  depart  and  give  their  attendance  on  a 

tigahui        fresh  summons,  and  it  is  stated  in  the  case  that  this 

The  Mayor  of  , 

LoMBON.  form  is  also  adopted  in  the  city  at  courts  of  wardmote 
and  common  hall,  when  the  business  for  which  such 
courts  have  been  called  is  terminated ;  and  that  the  form 
adopted  when  the  business  is  not  terminated,  is  to  ad- 
journ the  court  to  some  stated  day,  in  which  case  there 
is  no  new  summons  or  new  precept.  The  case  does  not 
state  that  an  absolute  and  formal  dissolution  is  never 
made ;  and  from  the  expression  at  the  close  of  the  re*, 
turn  made  to  the  lord  mayor  and  aldermen,  viz.  <^  that 
the  wardmote  was  then  by  order  of  the  lord  mayor 
dissolved  ;*'  it  may  rather  be  inferred  that  an  absolute 
and  formal  dissolution  is  sometimes  made. 

By  a  proclamation  in  the  form  used  on  the  present 
occasion,  the  wardmote  will  be  in  effect  dissolved  if  there 
be  no  fresh  summons ;  but  there  does  not  appear  to  be 
any  repugnance  or  impropriety  in  issuing  a  fresh  sum* 
mons,  and  taking  up  so  much  of  the  business  as  may 
remain  to  be  accomplished.  In  the  present  case  no 
objection  was  made  at  the  time  to  the  form  proposed ; 
no  person  could  be  deceived  by  it ;  every  person  knew 
'  that  a  scrutiny  was  intended,  which  was  a  new  and  dis- 
tinct matter  subsequent  to  the  poll;  no  inconvenience 
could  result;  whereas  adjournment  to  a  day  named 
might  be  attended  with  inconvenience,  because  the  day 
on  which  the  scrutiny  might  commence  could  not  then 
be  known,  and  if  the  day  named  were  too  early  there 
would  be  a  fruitless  meeting,  and  another  adjournment ; 
and  if  too  late,  the  return  might  be  unnecessarily  de- 
layed. It  might  also  have  happened  that  the  party 
requiring  the  scrutiny  might  have  abandoned  it;  and  in 

that 
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Aiat  case  the  wardmote  might  have  been  re-assembled       18fi9« 
(if  necessary)  and  a  return  made  without  further  delay.      nieKnfa 
The  course  actually  adopted  appearing^  therefore,  to  be  ,_  ^&^  ^ 
the  most  convenient,  we  think  the  non-compliance  with      LowooA* 
the  letter  of  the  bye-law  does  not  invalidate  the  proceed- 
ing, and  that  the  expression  there  used  ought  to  be 
considered  only  as  in  the  nature  of  an  admonition  or 
direction,  bnt  not  as  ordaining  a  matter  essential  to  the 
validi^  of  an  election. 

The  next  objection  was  the  change  of  the  person 
filling  the  office  of  lord  mayor.  There  is  nothing  in 
the  statute  or  the  by-laws  requiring  identify  of  person; 
in  general  the  person  will  be  the  same.  If  the  change 
of  person  furnishes  a  valid  objection  in  this  cas^  it  must 
do  so  upon  some  ground  of  reason  or  general  positive 
law.  In  this  case  the  change  took  place  not  during  the 
continuance  of  the  poll,  nor  during  the  continuance  of 
the  scrutiny,  but  in  the  interval  which  necessarily  took 
place  between  the  poll  and  the  scrutiny;  and  the  poll 
and  scrutiny  are  matters  perfectly  distinct  from  each 
other,  though  both  may  be  necessary  to  ascertain  the 
majority,  and  authorize  a  return  when  a  scrutiny  is 
demanded.  What  inconvenience,  then,  resulted  from 
the  change  of  person  ?  None  has  been  suggested ;  none 
appears.  No  proceeding  was  interrupted.  No  judg- 
ment or  discretion  was  to  be  exercised  by  the  new  lord 
mayor  requiring  any  further  or  other  knowledge  of  the 
fiurts  that  had  occurred  before  his  predecessor,  except 
such  only  as  the  poll-book  could  afibrd.  It  was  said 
that  an  action  may  lie  against  the  lord  mayor  for  a  false 
return.  Be  it  so;  each  officer  might  be  answerable 
for  his  own  acts;  the  first  lord  mayor  for  any  that 
Vol.  IX.  D  took 


0ASE8  tK  HILARY  TERM 

took  place  befote  fae  banded  oTer  the  poU*book  ttnd 
^  *.  OTve  up  his  authority  to  his  successor,  and  the  suo- 
0£auui  cessor  for  any  that  happened  afterwards.  The  change^ 
lioxfiOK.  as  I  have  already  observed,  took  place  in  an  interval 
between  two  distinct  proceedings,  and  therefore  none 
of  the  cases  cited  to  shew  diat  the  person  who  begins 
the  execution  of  a  public  duty  can  alone  go  on  with 
it  to  its  termination,  are  applicable  to  the  facts  of  this 
case.  There  was,  by  the  course  adopted,  no  incon*- 
venience.  If  the  change  of  person  should  render  the 
election  invalid  diere  would,  in  the  present  case,  be  the 
inconvenience  of  a  double  election ;  and  hereafter  if  an 
alderman  should  happen  to  die  towards  the  close  of  a 
mayoralty,  as  it  could  never  be  known  beforehand  whe- 
ther there  would  be  a  scrutiny  after  a  poll,  it  might  be 
thought  necessary  to  postpone  the  election  idtogether 
until  the  Dew  lord  mayor  should  come  into  office^ 
whereby  unnecessary  delay  would  be  often  occasioned. 

The  nemainii^g  objection  relates  to  the  poll-clerks  and 
polMxxAs.  The  statute  requires  the  appomtment  of  a 
convenient  number  of  poll-clerks  on  the  deimand  of  a 
poU,  bat  it  does  not  require  that  the  number  first  ap*- 
pointed  shall  be  continued  throughout  the  election,  if  it 
be  found  greater  Uian  convenience  requires.  In  this 
case  it  was  so  found ;  the  lord  mayor  proposed  to  i^tatn 
one  only,  and  no  person  objected.  Three  votes  had 
been  taken  down  by  the  two  poll-clerks  who  were  dis^ 
missed,  two  by  one^  and  one  by  the  other  of  them. 
These  votes  were  correctly  transcribed  by  the  remain«- 
ing  poll*<lerk  into  the  bock  kqst  by  him,  and  the  other 
two  books  were  also  kept,  and  were  produced  at  the 
triaL  In  all  this  there  was  not  only  no  inix>nvenienoe^ 
but  not  even  a  departure  from  any  thing  formally  pre- 
scribed ; 
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scribed ;  and*  as  was  saicl  of  nn  pbjectipD  of  this  kind  by 
another  tribunal,  we  think  this  a  frivolous  objection. 

This  is  our  jucLnnent  upon  the  matters  of  law,  bat  <«mK 
the  proceeding  most  remain  suspended  until  the  arbi^  Lokdok. 
trator  shall  have  decided  upon  the  votes  («)« 

(a)  Itlud  been  preiioasty  agreed,  thmt  an  arbitrator  should  enquire  into 
aaddicidc  upaa  ite  validicsr  of  the  volai  givn  Ibr  lim  aevenl  cnididatM. 


Saundebs  and  Others  against  Tayloh.         ^^^^  ^^ 
r)£BT  on  bond,  dated  the  36th  of  3%  1826,  whereby  The  condition 

•*-^  _  -__  -        1   /•      -1       \    of  a  bond,  gifen 

«A»^  Huichtns  and  «/ame5  Taylor  (the  defendant),  to  commission- 
and  George  Morrison^  became  bound  to  George  Saunders^  T(mV^w^ 
Wdfole  Eyre,  F.  Crace^  W.  Yamdd.   T.  Goding,  and  S^JJ^?** 
J.  Groome,  in  2000/.    The  <:ondition  was  in  the  follow-  J^^'J^^j'S. 
ioff  form ;  •*  Whereas  at  a  session  of  sewers  for  die  ci^  fiuthfui  account 

^  •'   tcf  the  commi»- 

aod  liberty  of  Westminster,  and  part  of  the  county  of  >^n«n  ^or  the 

"  *  time  being  of 

Middleses^  held  at  the  sewers'  office,  &Ct  on  Friday  the  aU  such  sums 

of  money  as 

Sd  day  of  March  1826,  the  above  bounden  J^  Htdehins  had  already 
was  duly  appointed  by  his  mtyesty's  commissioners  of  or  rn^T^,  or 
sewers  acting  for  the  limits  aforesaid,  then  present,  to  l^^sh^^be 
the  office  of  one  of  the  collectors  to  the  said  com-  ~"td^y ^^ 
miasioners,  by  virtue  of  which  said  office  be  the  said  by  virtue  of  any 

■^  rates  for  and  on 

J.Htdchins  will  be  entrusted  to  receive  several  of  the  account  of  such 

commissioncTiy 

rates  and  assessments  made  by  virtue  of  the  commissions  and  should  pay 

to  the  commie- 

of  sewers  for  the  limits  aforesaid,  for  and  in  respect  of  sioners  for  the 
divers  eommon  sewers  within  the  limits  of  the  said  monies  ^!L/y 
commissions;  now  the  condition  of  the  above-written  JSS^shouid 
obligation  is  such  that  if  the  above  bouoden  J.  Hutchim  ^2jSlb^    ^ 

.   him:  Held, 
int,ihc  eollcetor  waa  boand  to  acootmt  tfrr^  and  pay  to  the  commissioners  for  the  time 
beii^t  sums  of  money  collected  and  received  by  hiuii  by  yirfue  of  a  rate  made  by  commis- 
sEoosfi  acting  under  n  commiasion,  which  ezpued  beibra  the  execution  of  the  bond. 

D  2  do 
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do  and  shall  from  time  to  time  and  at  all  times  hiereafter 
during  the.  time  he  shall  continue  as  such  collector  as 
aforesaid,  in  all  things  fiuthfnlly  and  diligently  use  his 
best  and  utmost  endeavours  to  collect,  get  in,  and  re- 
ceive all  and  every  such  rate  and  rates,  sum  and  sums 
of  money  as  shall  from  time  to  time  be  given  him  in 
charge  by  the  said  commissioners  of  sewers  for  the  time 
being  for  the  city  and  liberty  of  Westminster^  and  part  of 
the  county  of  Middlesex  aforesaid,  to  collect,  get  in,  and 
receive;  and  also  if  he  the  said  John  Hutchins  do  and 
shall  from  time  to  time  and  at  all  times  hereafter  render 
a  just  and  faithful  account  to  the  said  commissioners  of 
sewers  for  the  time  being,  or  to  their  clerk,  of  all  such 
sums  of  money  as  have  been  already  collected^  got  in^ 
and  received^  or  which  shall  at  any  time  hereafter  be 
collected,  got  in,  and  received  by  him  the  said  J. 
Hutchins  upon  or  by  virtue  of  any  rates  or  assessments, 
or  otherwise  howsoever,  for  or  on  account  of  such  com- 
missioners^ of  sewers ;  and  also  do  and  shall  from  time 
to  time,  and  at  all  times  hereafter,  well  and  truly  pay  or 
cause  to  be  paid  unto  the  said  commissioners  of  sewers 
for  the  time  being  for  the  limits  aforesaid,  or  unto  their 
treasurer  or  treasurers  for  the  time  being,  or  unto  such 
other  person  or  persons  as  the  said  commissioners  shall 
from  time  to  time  order  or  appoint,  all  such  sums  of 
money,  rates,  and  assessments  already  got  in  and  re- 
ceivedj  or  which  shall  at  any  time  or  times  hereafter  be 
collected,  got  in,  and  received  by  the  said  «7.  Hutchins  s 
and  also  do  and  shall  well,  truly,  justiy,  and  honestly  in 
every  respect  behave  himself  in  the  said  office  of  col- 
lector, then  the  above-written  obligation  to  be  void  and 
of  none  effect,  otherwise  to  be  and  remain  in  full  force 
and  virtue. 

The 
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The  cause   was  referred  by  order  of  Nisi  Prius  to       1889. 
VA  arbitrator,  who  by  his  award  assessed  the  damages       *— — ' 
SQ&tamed  by  the  pbiintiffs  in  respect  of  the  breaches  of       agqbui 
the  condition  of  the  bond  at  the  sum  of  13002.     A        ^^^^' 
nde  nisi  had  been  obtained  for  setting  aside  the  award, 
on  the  ground  that  the  arbitrator  had  included  in  that 
sum  3922.  lOs.  which  were  arrears  of  a  former  rate  re- 
ceived by  the  collector  before  the  issuing  of  the  com- 
mission under  which  the  plaintiffs  acted.    It  appeared 
by  the  affidavits  that  Hutchins  had  been  collector  of  the 
rates  for  thirty  years  before  May  1826,  and  that  on  the. 
20th  o{  January  1826)  the  then  commissioners  of  sewers 
made  a  rate  for  the  ensuing  year,  and  on  the  3d  of 
Februartf  delivered   the  rate-book  to  Hutchins^  and  a 
warrant  to  collect  the  same.    Hutchins  in  Fdmuay  1826 
collected  by  virtue  of  the  warrant  392/.  \0s.    Between 
the  27th  of  May  1826  and  the  6th  of  July  1826  he  ac- 
counted for  and  paid  that  and  other  monies  to  the. 
treasurer  of  the  commissioners  by  check  drawn  on  his 
bankers,  and  specifically  appropriated'  that  sum  to  the,  - 
collection  first  made  by  him  under  the  said  rate  of  1826. 
And  the  .defendant  contended  that  he  had  no  power  to 
make  such  appropriation,  but  that  the  sum  of  392/.  10s. 
should  be  applied  to  the  payment  of  the  monies  received 
under  the  new  rate.     On  the  3d  of  March  1826  a  new 
commission  was  issued,  under  which  the  plaintiffi  were 
appointed  commissioners,  and  the  bond  in  question  was 
executed  on  the  26th  dlMay  1826. 

The  Sciicitar-Generalj  Scarlett^  and  HoU,  in  last  Easter 
term,  shewed  cause.  The  sum  of  392/i  10s.  wa&  properly 
included  in.  the  sum  awarded  to  the  plaintiffi;  for  the 
condition  of  the  bond  requires  that  Huichins  shall  render 
a  faithful  account  to  the  commissioners  for  the  time 

D  3  being 
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lM9.       being  of  all  sums  (dready  got  in  and  received^  or  which 


SauhdiM 


shall  hereafter  be  got  in  and  received.  By  the  statutes 
ajs(^  of  sewers  aH  orders  for  rates  already  made  by  the  com* 
missioners  pro  tempore  are  not  dissolved  by  the  renewal 
of  the  commission,  but  subsist  in  full  force.  The  bond 
is,  Indeed,  given  to  the  commissioners  for  the  time 
being,  but  the  condition  of  the  bond  is  not  limited  to 
the  due  payment  of  rates  collected  under  assessments 
made  by  the  authority  of  the  subsisting  commissioners, 
but  extends,  in  its  terms,  to  the  rendering  of*  a  just  and 
faithful  account,  <'  as  well  of  all  such  sums  of  money  as 
have  been  already  received,  as  of  sums  which  shall  be 
hereafter  received."  Unless  bonds  of  this  description 
were  taken  the  commissioners  never  would  be  safe.  Their 
own  appointments  are  &ot  permanent,  and  it  may  be 
impossible  to  wind  up  all  the  assessments  during  the 
subsistence  of  any  single  commission.  Arrears  must  be 
'  collected,  and  it  is  but  reasonable  that  a  collector,  ap- 
pointed by  a  new  commission,  should  have  ia  charge  to 
collect  the  arrears  of  former  rates.  It  is,  therefore,  no 
strained  construction  of  the  condition,  of  this  bond  to 
infer  that  it  included  the  sum  in  dispute  of  S92/.  105. 
But  it  is  said  that  diis  appropriation  by  the  collector 
Hutckins  h  an  injustice  to  the  present  sureties.  But 
how  so?  The  collector  Hutchim  paid  in  money  which 
he  specifically  applied  to  the  discharge .  of  the  arrears. 
Tlie  appropriation,  therefore,  was  not  the  act  of  the 
commissioners,  but  of  their  collector,  and  die  sureties 
are  responsible  for  his  acts. 

Guma/9  P.  PModc^  and  Serjt.  E.  Lowes  oontril.  The 
Plttntifi&  are  not  entitied  to  recover  under  this  bond  a 
sum  of  money  received  by  tiie  collector  by  virtue  of  his 
iqppointment  untler  a  former  commission.    The  bond 
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only  requires  that  the  coUeecor  shall  faitbfiilljr  discharge       1889* 
the  duties  belonging  to  his  oflBce  from  the.  Sd  of  March.       — 

S4W0ISI 

The  recital  that  he  would  be  entrusted^  rather  imports.  j;9^ 
that  he  was  not  to  be  liable  at  all  before  the  date  of  the 
bond.  The  subs^uent  part  of  the  conditioDi  which 
renders  him  liable  for  bjr-gone  pajments,  must  be  re- 
strained to  payments  made  to  htm  between  the  Sd  of 
Marck^  when  the  plaintiffs  were  appointed  commis^ 
sioners^  and  the  25th  of  May^  the  date  of  the  bond* 
As  to  the  appropriation,  the  collector  had  no  right 
against  the  defendant  as  surety,  to  ai^ly  the  money  re- 
ceived under  a  rate  made  by  the  present  commissioners, 
in  discharge  of  the  debt  due  to  the  former  commissioners. 

Cur*  adfh  vuU* 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court:  — 

This  case  came  b^re  the  Court  on  a  rule  for  setting 
aside  an  award  made  in  pursuance  of  a  reference  at 
Nisi  Prius.  The  action  was  on  a  bond  entered  into  by 
die  defendant  as  surety  for  one  Hutchinst  on  his  being 
appointed  a  collector  by  commissioners  of  sewers.  The 
only  point  remaining  for  our  consideration  is  that  which 
was  raised  upon  the  construction  of  the  bond,  and  the 
mode  of  accounting  by  the  cdlector. 

The  bond  b  dated  in  il%  1826)  and  the  obl^ees  are 
part  of  the  commissioners  appointed  by  a  commission 
issoed  not  long  before.  Hutchins  had  been  collector  of 
the  rates  under  a  former  commission,  and  it  was  ob- 
jected, that  the  arbitrator  had  chai]0ed  the  defendant 
with  a  sum  of  392^  lOs^  arrears  of  a  former  rate  made 
under  the  anthority  of  a  prior  commission^  and  to  which 
it  was  contended  that  the  bond  in  question  did  not 
apply.    Now  it  appears,  that  if  HtUchins  had  spemtty 

D  4  applied 
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1829.       applied  the  money  received  by  him  after  the  new  com- 
■""■^       mission,  whether  from  the  old,  or  from  the  new  rate,  or 

flAUin>KBS 

«Hpmut  from  any  other  source,  to  the  discharge  of  the  arrears 
under  the  old  rate,  the  amount  of  the  ultimate  deficiency 
would  have  been  the  same^  and  would  have  fallen  wholly 
on  the  new  rate,  and,  consequently,  on  the  bond  in  ques- 
tion. It  is  only  by  considering  thatnospecial  appropriation 
was  made  of  his  payment  at  the  time,  and  that  the  surety 
has  now  a  right  to  apply  to  the  discharge  of  the  new 
rate  all  that  was  actually  received  after  the  new  rate, 
although  a  part  of  the  receipt  was  money  due  from  the 
payers  under  the  old  rate,  and  actually  piud  by  them  in 
discharge  of  that  rate,  that  any  question  of  law  on  the 
construction  of  the  bond  can  arise^  and  giving  to  the  de- 
fendant thb  mode  of  considering  the  case,  we  are,  never- 
theless, of  opinion  that  he  is  answerable  for  the  sum  in 
dispute  by  virtue  of  his  bond. 

The  bond  is  given  to  the  plainti£&  by  their  personal 
names,  not  calling  or  describing  them  as  commissioners. 
The  condition  recites  that  at  a  session  of  sewers  held  for 
the  city  and  liberty  of  Westminster  the  Sd  of  March  1826, 
Hutchins  was  appointed  by  his  Majesty's  commissioners 
of  sewers  acting  for  the  limits  aforesaid  then  present,  to 
the  office  of  one  of  the  collectors  to  the  said  commis- 
sioners, by  virtue  of  which  office  he  would  be  entrusted 
to  receive  several  of  the  rates  and  assessments  made  by 
virtue  of  the  commissions  of  sewers  for  the  limits  afore- 
said. And  the  condition  is,  first,  that  if  Htdchins  shall 
use  his  best  endeavours  to  collect  and  receive  all  such 
rates  and  sums  of  money  as  shall  firom  time  to  time 
be  given  him  in  charge  by  the  said  commissioners  of 
sewers  for  the  time  being,  for  the  city,  &c.,  to  collect 
and  receive.  Secondly,  that  if  he  shall  at  all  times 
thereafter  render  a  fiuthful  account  to  the  said  com- 
missioners 
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missioners  of  sewers  for  the  time  being  of  all  such  sums        1829. 
of  money  as  htvoe  been  dlreadv  collected  or  received,  or 
wbicn  at  any  time  thereafter  may  be  collected  and  re-        offonu 
cdyed  by  him  upon  or  by  virtue  of  any  rates  or  assess- 
ments, or  otherwise  howsoever,  for  or  on  account  of 
vudi  commissioners  of  sewers.    Thirdly,  that  if  he  shall 
pay  to  the  said  commissioners  for  the  time  being,  for  the 
limits  aforesaid,  all  money,  &c.,  abreoA/  received^  or  which 
diall  hereafter  be  received  by  him,  and  behave  himself 
wdl  in  the  said  office  of  collector,  then  the  obligation  to 
be  void,  otherwise,  &c 

In  construing  this  instrument,  it  is  proper  to  attend 
to  the  character  of  commissioners  of  sewers,  as  well  as 
to  the  words  of  the  bond.  The  commissioners  act  under 
commissions  issued  from  time  to  time  by  his  majesty  for 
the  discharge  of  a  public  trust  for  the  public  benefit ;  the 
trust  and  the  benefit  are  permanent,  although  the  per- 
sonal authority  of  the  commissioners  is  temporary ;  and 
acts  begun  under  one  commission  are  continued  under 
another.  Orders  made  under  one  commission  are  en- 
forced under  another,  just  as  proceedings  begun  under 
one  commission  of  oyer  and  terminer  and  gaol  delivery, 
are  carried  on  under  another,  although  all  the  commis- 
aoners  may  be  changed.  The  commissioners  for  the 
time  being  act  not  as  a  corporation,  but  thej;  are  in 
many  respects  analogous  to  a  corporation.  A  rate  made 
by  the  commissioners  appointed  at  one  time,  if  not 
wholly  collected  and  accounted  for  before  a  new  com- 
mission issues,  is  to  be  collected  after  such  new  commis- 
sion, and  to  be  paid  to  and  applied  by  the  persons 
appointed  under  the  new  commission;  the  trust,  the 
benefit,  and  the  object,  still  remaining  unchanged.  The 
collector  appointed  under  a  new  commission,  certainly 
mof  be  the  officer  by  whom  the  arrears*  of  a  former  rate 

are 
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18Sd.       are  to  be  collected  and  accounted  for.    The  account 

~~~*       QUist  be  rendered  to  the  new  commissioners,  whether 

Saunoim 

against       coUectcd  bv  an  officer  of  their  own  appointment,  or  by  an 

•  Taylob. 

officer  appointed  under  the  former  commission,  because 
the  personal  authority  of  the  commissioners  appointed 
under  the  former  commission  has  ceased;  and  so  it  must 
be  if  the  officer  appointed  under  the  former  commission 
had  received  the  money  before  the  new  commission  took 
effect,  and  had  not  accounted  for  it  to  the  new  commis- 
sioners by  whom  he  was  appointed.  I^  therefore,  a 
collector  appointed  under  a  former  commission  should 
be  appointed  under  a  new  commi^ion,  and  there  should 
be  any  money  then  in  his  hands,  or  any  money  should 
afterwards  come  into  his  bands  as  arrears  of  a  former 
xatC)  he  must  account  for  and  pay  over  such  money  to 
the  commissioners  from  whom  he  receives  his  new  ap- 
pointment, so  long  as  their  commission  remains  in 
force.  This  being  so,  a  bond  taken  for  the  due  dis- 
charge of  the  office  of  a  re-appointed  collector,  would 
not  be  applicable  to  the  whole  duty  of  his  office,  if  it 
should  be  confined  to  the  collecting  and  accounting  for 
a  rate  made  under  the  commission  in  force  at  the  time 
of  his  appointment*  It  is  true,  however,  that  the  lan- 
guage of  a  condition  may  be  such  as  to  require  this 
limited  and  confined  construction.  We  are,  therefore^ 
to  look  at  the  language  of  the  condition  of  this  bond,  in 
order  to  ascertain  whether  it  be  so  limited ;  and  upon 
the  perusal  and  consideration  of  its  language,  we  are 
clearly  of  opinion,  that  it  is  not  so  limited,  but  extends 
as  it  ought  to  do,  to  all  monies  received  by  the  collector 
Hidchins* 

It  appears,  that  he  received  his  a{^ointment  from 
such  of  the  commissioners  as  were  present  at  the  time; 
that  by  virtue  of  bis  office  he  would  be  entrusted  to  z«- 

oeivef 
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etm,  what?  not  ntes  made  under  the  aathority  of  the  1829. 
oommissioii  then  in  faroe»  but  several  of  the  rates  made  — — 
by  virtue  of  the  oommissiona  of  sewers  for  the  limits  agauut 
•fcresaidy-^  words  sn£Bciently  large  tocomprehend  former 
oommissions  as  well  as  the  present,  and,  without  doubt, 
intended  to  do  so.  We  then  come  to  the  condition :  by 
the  first  branch  of  which  he  is  to  endeavour  to  collect 
and  receive  all  such  rates  and  sums  as  shall  be  given  him 
in  charge^  by  whom  ?  not  by  the  commissioners  ap« 
pointing  him,  but  by  the  commissioners  of  sewers  for 
the  time  being  for  the  city  aforesaid*  This  branch, 
therefore^  would  apply  to  a  rate  given  in  charge  to 
Hiddiins  under  a  new  commission  that  might  be  after- 
ivards  issued.  By  the  second  branch,  he  is  to  render 
an  account  to  the  said  commissioners  of  sewers  for  the 
tiaie  leing  of  all  money  already  received^  or  to  be  here* 
after  received  by  him  by  virtue  of  any  rate,  or  otherwise 
on  account  of  such  commissioners  of  sewers  :  and  in  the 
strictest  grammadcal  construction,  these  words,  such 
commissioners  of  sewers^  are  to  be  referred  to  the  last 
antecedent,  viz.  the  commissionera  of  sewers  for  the  time 
being;  so  that  this  branch  plainly  includes  any  rate 
made  as  well  by  the  former  as  by  the  then  existing 
commissioners :  and  by  the  next  branch,  he  is  to  account 
for  and  pay  to  the  commissionera  of  sewera  for  the  time 
being  all  such  rates  and  sums  of  money  as  haoe  been 
already  received^  or  may  at  any  time  thereafter  be  re-* 
cdved  by  him,  and  honestly  behave  himself  in  every 
respect  in  the  said  office  of  collector,  that  is  in  the  office, 
by  virtue  of  which,  according  to  the  recital,  he  will  be 
entrusted  to  receive  several  of  the  rates  made  by  virtue 
of  the  commissions  of  sewera. 

There  is  nothings  therefore,  inthelanguageof  this  bond 
that  can  warrant  the  Court  in  giving  to  it  that  limited 

con« 
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1829v       ooDstracdon  for  wbich  the  defieadant  has  contended; 
*~"~       bat  the  whole  frame  of  it  plainly  shews  that  it  must  be 

Savhdsrs  •      J. 

osamu  extended  to  comprise  the  sum  in  dispute,  such  construc- 
tion being  conformable  to  the  language  of  the  instru- 
ment and  to  the  duty,  the  performance  of  which  it  was 
intended  to  enforce. 

The  rule,  thereforei  for  setting  aside  the  award,  must 
be  discharged. 

Rule  discharged. 


/AAu^ssd.  Sharp  against  Bailey. 

Wbera  the  A  SSUMPSIT  by  the  indorsee  against  the  drawer  of 

drawer  of  a  biU  JCx.      ,.,,--  ,  ,  -  ,  ,  t 

of  exchange  a  bill  of  exchange,  accepted  by  one  Askem^  payable 

athUoira^  *  to  the  drawer  or  order,  and.  by  him  indorsed  to  the 
th!u*tise  jur^  '  plaintiff.  Money  counts  and  account  stated.  Flea,  non- 
Sff^'t^ilfwa.  assumpsit.  At  the  trial  before  LiUledale  J.,  at  the 
Sn  ISr  whh^  -'^^^  sittings  after  Michaelmas  term,  it  appeared  that 
made  it  unne-    {^q  bu^  which  was  in  the  handwriting  of  the  defendant 

ceasary  to  giTe  ^ 

him  notice  of     was  made  payable  at  his  house.    No  evidence.was  given 

nonpayment  by 

the  acceptor,  of  any  uotice  to  the  drawer  that  the  bill  had  been  dis- 
honored, and  it  was  thereupon  objected  that  the  plain- 
tiff could  not  recover.  The  learned  Judge  thought 
that  the  circumstance,  of  the  defendant's  having  drawn 
the  bill  payable  at  hb  own  house,  was  evidence  of  its 
being  an  accommodation  acceptance,  in  which  case 
notice  of  dishonor  was  unnecessary,  and  he  left  that 
question  to  the  jury,  who  found  for.  the  plaintiff. 

Campbell  now  moved  for  a  new  trial,  and  contended 
that  the  circumstance  relied  upon  was  not  evidence  that 
the  bill  was  accepted  for  the  accommodation  of  the 

drawer ; 
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dnwer;  and  that,  consequently,  be  was  discharged  by        1829. 
the  neglect  to  give  bim  notice  that  the  bill  was  dis-       — — 

,  ,  Sharp 

lionored*  agaaut 

.  BAiLir. 

Lord  Tenterden  C  J.  I  cannot  understand,  why 
the  drawer  should,  with  bis  own  hand,  make  the  bill 
payable  at  his  own  bonse^  unless  he  was  to  provide  for 
the  payment  of  it  when  at  maturity.  It  seems  to  me 
that  the  point  was  correctly  presented  to  the  jury,  and 
there  is  no  reason  to  find  fault  with  their  verdict 

Rule  refused. 

Hill  and  Another,  Assignees  of  N.  R.  Holmes,  ^^^\a^ 
against  Farnell. 

nPROVER  for  a  parcel  of  books.    In  the  first  count  ^.  purcfaaMd 

JL  of  S,f  a  hop* 

of  the  declaration  the  books  were  stated  to  be  the  mcrchaDt,  a 
proper^  of  the  bankrupt;  and  in  the  second,  the  pro-  |»jdhii^e 
perty   of  the  plaintifis  as  his  assignees.      Plea,   not  that  Um^had 
gu'dty.     At  the  trial  before  Lord  Tenterden  C  J.,  at  ^o?bl!ll!^ 
the  London  sittings  in  Michaelmas  term  1827,  a  verdict  ^^'^],^ 
was  found  for  the  plaintifis,  for  10002.  damages,  and  noknowiedga: 

'^  °  Held,  that  the 

costs  405.;   the  damages,  however,  to  be  reduced  and  afiigaeei  oouid 

not  recoTer  the 

entered  for  Is.  only,  upon  the  defendant's  delivering  up  value  of  the 

the  books  to  the  plaintiffi  or  their  attorneys,   in  the  at  least  tender- 

event  of  the  plainti&  being  entitled  to  hold  the  verdict  i°^^''i'[^ 

subject  to  the  opinion  of  this  Court  on  the  following  ^/^J^J^ 

tma^ .  ..^  dared  Talid  by 

™^*  the6C?.4. 

On  the  9th  of  August  1826,  a  commission  of  bankrupt  ciG.i.ss., 

^  and  in  order  to 

issued  against  Holmes^  under  which,  he  was  duly  declared  give  full  effect 

°  to  that  enact- 

ment, A.  muety 
«t  lent,  hare  a  lien  on  the  books,  in  respect  of  which  he  had  made  the  payment,  until  the 
( tnidared  him  the  lom  paid. 

abank* 


46  CASES  IN  HILARY  TERM 

1829.       a  banknipt,  and  the  plaintifis  were  diosen  bis  assignees, 
"^"^      and  an  assignment  of  all  his  estate  and  effiscts  was 

HlL& 

agahut  made  to  them  on  the  8th  of  September  1826.  Before 
and  up  to  the  time  of  the  commission,  the  bankrupt 
carried  on  the  business  of  a  hop  merchant  in  the. city  of 
London^  and  in  the  course  of  his  business  he  had  GS>n- 
tracted  some  very  considerable  debts,  and  having  afteiw 
wards  become  greatly  embarrassed  in  his  circumstances, 
and  unable  to  me^  his  creditors,  he  had,  during  the 
months  of  June  and  Jhhf  in  the.  year  1826  and  before 
committed  acts  c^  bankruptcy  by  absenting  himself  and 
beginning  to  keep  house.  There  was  no  question  as  to 
the  trading,  act  of  bankruptcy,  or  petitioning  creditor's 
debt,  which  was  on  a  bill  of  exchange.  In  the  month 
of  April  1826,  one  fVatson  was  at  the  house  of  the  bank- 
rupt in  Lotidon  about  the  purchase  of  some  hops,  but 
which  he  did  not  buy,  and  whikt  looking  at  his  library 
there,  the  bankrupt  asked  him  if  he  wanted  to  purchase 
some  books,  saying,  that  if  he  did,  he  should  have  those 
in  his  library  cheap  as  he  had  bought  them,  but  had 
not  time  to  read,  them,  and  had  other  books  at  his  resi- 
dence in  the  country.  Watson^  however,  declined  be- 
coming the  purchaser  of  the  books,  but  took  a  list  of 
them,  and  about  diree  months  afterwards  be  mentioned 
the  circumstance  to  the  defendant,  and  introduced  him 
to  the  bankrupt  on  or  about  the  24fth  of  Jtth/ 1826,  the 
defendant  having  previously  laid  the  list  of  books  before 
a  bookseller  to  settle  the  price  for  him,  and  Mr.  Watson^s 
nephew,  a  book  collector,  having  also  been  consulted 
upon  it  The  defendant  then  went  to  the  house  of  the 
bankrupt  and  bought  his  library  of  books  for  the  sum 
of  120/.,  and  paid  him  that  sum  by  a  check  on  his 
banker  to  that  amount.  Watson  had  no  reason  to  sup- 
pose 
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pose  diat  the  banknipt  was  in  difficulties,  <v  that  he  had       18£A. 

committed  any  act  of  bankrcqptcy  whatsoever,  nor  had       "^7 

Waison  seen  or  heard  of  him  between  his  first  interview       H***^ 

Fa&wsu* 
and  the  time  of  the  sale.    The  defendant  having  been 

examined  before  the  commissioners  under  the  com* 
misa<»,  the  plaintiffi  read  his  deposition  at  the  trial  as 
part  of  their  evidence,  on  which  the  defendant  dqx>sed 
as  foUows :  that  is  to  say,  On  the  24th  ofjufy  1826  I 
pordiaaed  some  books  from  the  bankrupt.  I  was  intro- 
duced to  him  by  Mr.  Wattonn  I  Mver  before  had  any 
dealings  with  Mr.  Holmes.  At  the  time  when  I  made 
the  purchase,  I  received  an  invoice  or  list  of  the  books, 
and  I  paid  for  them  the  same  day  by  acheck  on  Messrs. 
CkUd  and  Co.  The  way  I  came  to  make  the  purchase 
was  as  follows:  ^  Mr.  Watson  knew  that  I  was  desirous 
of  purchasing  a  library  of  books,  and  about  the  middle 
of  Jubf  addressed  a  letter  to  me^  informing  me  that  he 
knew  where  I  could  make  a  purchase,  and  that  he  would 
introduce  me  to  the  party  who  wished  to  dispose  of  the 
books;  and,  in  consequence,  upcm  the  17th  o£Jitfyf  as 
near  as  I  can  recollect,  I  met  Mr.  WaUon  at  the  corn- 
market,  and  accompanied  him  to  Mr.  Hobne^s  house  in 
FeM^mnch  Street.  I  saw  Mr.  Hclmeis  books,  and  then 
had  a  list  of  the  books  given  to  me.  I  considered  of  the 
purchase  during  the  week,  and  on  the  following  Monday 
I  conduded  the  purchase.  The  books  were  removed  in 
a  day  or  two  afterwards.  At  the  time  I  made  the  pur^- 
diase,  I  understood  Mr.  H6lme$  carried  on  business  as 
a  hop  merdiant.  I  had  ho  reason  to  believe  he  was  a 
bookseller.  I  did  not  know  at  the  time  that  Mr.  Hdmes 
was  in  embarrassed  circumstances.  I  had  not  heard 
dmt  be  had  stopped  payment.*'  Previous  to  the  action 
being  commenced,  viz.  on  the  14th  of  Februaty  1827, 

the 
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1899.  the  plaintiffi,  as  assignees,  demanded  the  books  in 
'  '    — ~"        question  of  the  defendant;  but  he  refused  to  deliver 

agabui  them  up  to  the  assignees,  and  in  consequence  of  such 
refusal  the  present  action  was  brought.  The  question 
for  the  opinion  of  this  Court  was,  Whether  the  sale  to 
the  defendant  was  protected  under  the  6  G.  4*  c,  16.  5. 82. 
The  case  was  argued  in  Easier  term  18S8,  by 

Conttfn  for  the  pluntifb.  At  the  time  when  the  books 
were  sold  to  the  defendant.  Holmes  had  committed 
an  act  of  bankruptcy,  and  a  commission  was  sued  out 
against  him  within  two  months.  The  property  in  the 
books  vested  in  his  assignees,  by  relation,  from  the 
act  of  bankruptcy.  The  sale  made  by  the  b^krupt 
was  void,  and  the  plaintiffs  are  therefore  entided  to 
recover.  It  will  be  contended,  that  the  case  is  pro- 
tected by  the  eighty-second  section  of  the  6  G.  4.  c.  16. 
which  enacts,  that  all  payments  really  and  bon&  fide 
made,  or  which  shall  hereafter  be  made  to  any  bank- 
rupt before  the  date  and  issuing  of  the  commission 
against  such  bankrupt,  shall  be  deemed  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  such  bankrupt 
committed;  and  such  creditor  shall  not  he  liable  to 
refund  the  same  to  the  assignees  of  such  bankrupt,  pro- 
vided the  persons  so  dealing  with  the  said  bankrupt  had 
not,  at  the  time  of  such  payment  by  or  to  such  bank- 
rupt, notice  of  any  act  of  bankruptcy  by  such  bankrupt 
committed.  Cash  v.  Young  (a)  will  be  relied  upon  by 
the  defendant,  which  was  decided  on  the  1  Jac.  1.  c.  15. 
S.14.  That  decision  proceeded  on  the  ground,  that 
that  section  protected  the  payment  of  all  existing  debts 
made  in  the  ordinary  course  of  trade.    The  case  of 

(a)  2JB.iC.4l5. 

Saunderson 
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Samdenon  v.  Gr^g{a)^  where  Lord  Tenterden  C.  J.  1829. 
bdd  that  that  section  protected  payments  only,  not 
salesy  was  not  cited.  In  Bishcp  v.  Cnitt»i^(6),  A.^ 
a  merchant  in  Zoiufon,  ordered  goods  to  be  made  by 
Rj  a  mannfieu^turer  in  the  country.  The  goods  were 
made  to  order,  but  before  they  were  forwarded  to  jL 
B.  committed  an  act  of  bankruptcy,  and  afterwards 
shiiqped  the  goods,  having  previously,  but  after  the  act 
of  bankruptcy,  drawn  upon  A,  a  bill  of  exchange,^  a 
Uargar  sum  than  the  price  of  the  goods  ordered^  which 
bill  A,  accepted,  not  then  knowing  that  B.  had  com* 
mitted  an  act  of  bankruptqr.  The  goods  having  after- 
wards come  to  the  possession  of  A.  it  was  held  that  the 
sssignees  were  entitled  to  recover  them,  because  the 
proper^  in  them  remained  in  the  bankrupt,  both  at 
die  time  when  the  act  of  bankruptcy  was  committed, 
snd  when  the  bill  was  accepted  by.  A. ;  and,  therefor^ 
diis  was  not  a  payment  protected  by  the  1  Jac.  1.  c.  15w 
&  14.,  because  A.  was  not  a  debtor  of  B.  at  the  time 
when  the  acceptance  was  given/'  So  in  this  case,  there 
was  not  any  debt,  there  was  a  mere  contract  of  saleiS 
There  could  not  be  any  debt  until  the  goods  were 
ddivered.  The  payment,  therefore^  was  voluntary* 
Besides,  this  was  not  a  purchase  made  in  the  ordinary 
course  of  trade.  The  bankrupt  was  a  hop  merchant. 
The  subject  of  the  purchase  was  books. 

Seijt.  JE.  Lemes  contrA.  In  Saunderson  v.  Gr^g 
there  was  no  proof  that  the  sale  was  bon&  fide.  It  is 
sud  that  there  was  no  debt  here.  The  books  were 
sold  to  the  defisndant^  and  he  bought  and  paid  for  thenu 

(n)  3  mark.  72-  W  9B.4[C.  415. 
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1829.  rupty  the  assignees  can  reooYer  back  the  goods  without 
oflfering  to  return  the  money,  the  payment  will  not  be 
valid  for  any  beneficial  purpose  to  the  party  paying. 
And  the  only  mode^  therefor^  in  which  effebt  can  be 
ffven  to  the  words  of  this  section,  is  to  hold  that  the 
party  pajring  shall  retain  the  goods,  so  long  at  least  as 
he  is  kept  out  of  his  money.  It  is  not  necessary  for  us, 
in  the  present  case,  to  say  what  would  be  the  effect  of 
an  offer  on  the  part  of  the  assignees  to  return  the  money 
and  rescind  the  sale.  It  will  be  time  enough  to  decide 
that  point  when  it  shall,  in  fact,  arisen  an  event  not  very 
likely  to  happen  on  a  boni  fide  sale.  The  postea, 
therefore,  is  to  be  delivered  to  the  defendant,  and  a  non-^ 
suit  entered. 

Judgment  of  nonsuit 


Clark,  Esq.,  Chamberlain  of  the  City  of 
London,  against  Le  Cren. 


Jiaiti«yS4di. 


Abj-kw,         nPHIS  was  an  action  of  debt  brought  in  the  lord 
•oariuOlez.  mayor's  court,  to  recover  from  the  defendant  a 

mpidiitcr  penalty  of  51.  for  having  used  and  exercised  the  art^ 

ofX^»^^  trader  or  mystery  of  a  painter  within  the  city  oi  London^ 
gj^«^^  he^  the  defendant,  not  being  free  of  the  painters'  com- 
•'P^j^'"  pany.  A  writ  of  habeas  corpus  durected  to  the  mayor, 
iMtndnt  of  aldermen,  and  sheriffit  of  London,  commandinir  them  to 
I  then  be  brmg  up  the  body  of  the  defendant  having  issued ;  they 


%  nccul  fill- 

ton  to  wuniu  returned,  that  the  mayor,  aldermen,  and  commons  of  the 
city,  in  common  council  assembled,  from  time  immemorial' 
have  been  accustomed,  and  of  right  ought  to  pass,  make, 
enact,  ordain,  and  establish  in  manner  hereinafter  men- 
tionedi  acts  and  ordinances  for  the  regulation  of  trade* 

..    .  within 
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widiin  tbe  said  city»  and  the  better  government  of  certain       1888. 
andent  oompMiies  or  corporations  established  for  the 
carrying  on  of  trade  within  the  said  city ;  and  that  the       agtmai 
costoma  and  privileges  of  the  city  were  confirmed  by  a 
certun  act  of  parliament  passed  at  Westminster  in  the 
seventh  year  of  King  Bichard  the  Second;  that  within 
the  dty  there  now  is,  and  from  time  immemorial  hath 
beoi,  a  certain  ancient  body  corporate^  called  by  the 
name  of  the  **  Master,  Wardens,  Assistant,  and  Com- 
monalty of  the  Art  or  Mystery  of  Painters  of  the 
CS^  of  London  / "   that  on  the  23d  June  1767,  at 
a  court  of  common  council  in  the  city,  then  holden 
according  to  the  custom,  &c.  a  certain  act  was  then  and 
there  duly  made  by  the  mayor,  &c.  entitled  **  An  Act 
for  regulating  the  Masters,  Wardens,  Assistants,  and 
Commonalty  of  the  Art  or  Mysteiy  of  Painters  of  the 
Ci^  of  Ztondlm/"  whereby  after  reciting  *<  that  the 
freemen  and  dtizens  of  the  said  dty  of  the  fiiculty,  art, 
or  mystery  of  painters,  had  full  power  for  ever  to  search 
and  govern  aU  works  and  things  bdonging  to  the  said 
mystery,  and  the  defaults  of  the  same  works  to  punish 
and  correct;  that  many  persons  at  the  time  of  making 
the  said  act,  exercised  the  said  art  or  mystery,  and  had  ob* 
tdned  thdr  freedoms  of  other  companies  by  redemption 
or  otherwise,  by  reason  whereof  the  said  company  of 
painters  were  much  diminished,   and  might  fall  into 
decay,  and  such  persons  using  the  said  art  or  mystery 
could  not  be  regularly  searched,  nor  the  defects,  defiEiults, 
deceits*  and  misdemeanors  in   the  art  properly  cor- 
rected;" for  remedy  thereof  it  enacted,  that  from  the 
29th  o(  September  1767,  every  person  not  bdng  already 
free  of  the  ci^,  who  should  exercise  the  art,  trader 
or  mystery  of  painters  within  the  a.ty  of  I/mdon^  or 
liberties  theceoi^  should  be  made  free  of  the  said  com- 

E  S  pany; 
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1829.  pu^y;  <^d  dnC  i»  person  Aen  ocereising,  or  wli6 
should  tliere&fter  exercise  the  said  art  or  trade  within 
the  city  or  liberties  should,  after  the  29th  September 
176%  be  admitted  by  the  chamberlain  into  the  freedom 
of  the  said  city,  of  or  in  any  other  company  than  the 
said  company,  any  law,  usage,  or  custom  of  that  cit^,  to 
the  contrary  thereof  notwithstanding:  Provided  always, 
dkat  all  and  eveiy  person  or  persons  not  being  already  free 
of  the  said  dcy,  and  who  then  wer^  or  thereafter  should 
be  entitled  to  the  freedom  of  any  other  company  withiA 
the  city  by  patrimony  or  service^  and  ought,  m  pursuance 
of  the  said  act,  to  be  made  free  of  the  said  company  of 
pannters^  should  be  admitted  into  the  freedom  of  the 
said  company  upon  payment  of  sudi  and  the  like  fine 
ssid  {e%9f  and  no  more^  as  were  l^n  usually,  paid  and 
payaible  upon  the'  adanssion  of  llie  chiM  or  apprentice 
of  a  freeman  of  the-  same  company.  The  by-law  then 
flmber  ^Mctsd,  that  if  any  pers<m  (other  than  and  ex*- 
oept  such  persons  already  fi«e  of  the  city),  should^  after 
the  29th  Sepiemker  1767,  exercise  the  art  of  a  paintar 
within  the  safed  ci^,  &c.  not  being  fi^ee  of  the  said  com* 
pany  of  painters,  then  every  such  person  (except  as 
aferesaid)  riiould  forfeit  ahd  pay  the  sum  of  5/.  for  every 
Mch  oflfenoe ;  and  it  was  fiirther  enacted,  that  the  for- 
feitures and  penalties  made  payable  by  die  said  act 
iftould  t)e  recovered  by  action  of  debt,  &c.  to  be  pro-* 
secnted  in  the  name  of  the  chamberlain  of  the  said  city 
ciLonehn  for  the  time  being.  The  return  then  stated, 
that  the  defendant  was  taken  and  detained  in  prison 
by  virtue  of  a  plaint  and  action  brought  against  him  in 
the  mayor's  court  of  London^  in  a  plea  of  debt  for  5/., 
the  penalty  imposed  by  the  by-law.  A  rule  nisi  for  a 
procedendo  having  been  obtained,  upon  the  ground  that 
the  by-law  was  good,  and  that  the  penalty  was  reco- 
verable 
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verable  in  the  mayor's  court ;  and,  secondly,  diat,  as  the       lAfi9. 
debt  sought  to  be  recovered  did  not  exceed  5/.,  the  cans^ 
oould  not  be  removed  from  the  inferior  court ; 

C.  E.  Lcem  now  shewed  cause.  The  by-law  set  out 
in  the  return  to  the  habeas  corpus,  is  a  bye^Iaw  in  re^- 
straint  of  trade ;  for  every  person  by  common  law  has  a 
right  to  set  up  a  trade  in  any  place.  The  effect  of  this 
by-law  is  to  restrain  persons  from  carrying  on  the  trade 
of  a  painter.  It  is  not  even  averred  that  the  company 
of  painters  had  any  jurisdiction  over  its  members;  and 
if  it  had  not,  the  eflect  of  the  by-law  cannot  be  td 
r^ulate  the  trade.  Now,  a  by-law  in  restnmit  of 
trade  is  bad,  unless  it  be  warranted  by  special  custom. 
In  Harrison  v.  Godman  (a),  a  by-law  that  any  person 
who  should  use  the  trade  of  a  butcher,  not  being  free 
of  the  company,  should  forfeit  5/.,  was  held  to  be  bad 
for  want  of  a  special  custom  to  support  it.  In  Se:t  f. 
Harrison  (ft),  the  same  by-law  was  held  to  be  good,  it 
bdng  diewn  in  the  return  to  a  mandamus  that  ihere 
was  a  special  custom  to  warrant  it.  In  Wannel  v.  T%e 
Chamberlain  of  London  (c),  a  by-law  to  oU^  a  join^ 
in  London  to  be  free  of  the  joiner^s  company  was  heMl 
good ;  but  there  (as  appears  by  the  record  {d))  the  returA 
set  out  a  particular  custom,  though  that  fiict  does  not 
appear  in  the  report  of  the  case  in  Sirange.  This  dia* 
tmction  was  recognised  and  acted  upon  in  CZMt  r. 
CbmpUm  {e).  There  it  was  held,  that  the  custom  ought 
to  be  all^;ed  as  a  fact,  and  that  the  recital  of  such  A 
custom  in  a  private  act  of  parliament  set  out  in  the  retati^ 
was  not  sufficient  Then  it  is  said,  as  the  debt  or  duty 
demanded  does  not  exceed  5Li  the  case  is  within  th^ 

(a)  1  BWT.  12.  (6)  5  Burr.  188S.  (c)  1  Ar.  675. 

{d)  See  1  Swf.  14.  (e)  7  A|:  A.  597. 

E  i  Statute 
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ISfiQ-*  statute  21  Jac.  1*  c.  28.  5.4.,  and  the  case  cannot  be  re« 
^"~  moved.  The  same  objection  would  have  applied  in 
agpind  Harrison  v.  Godman^  and  Clark  y.Compton.  In  the  latter 
case  it  was  actually  made  and  overruled.  If  it  be  a  valid 
objection^  the  plaintiff  may  proceed  in  the  court  below. 
Xhe  action  is,  in  form^  an  action  of  debt,  but  substanti- 
ally it  is  an  action  for  breach  of  the  by-law.  It  is  not 
fr  case  withm  the  meaning  of  stat.  21  Jac.  1.  c.  28. 

Scarlett  and  CamjAdl  contriL  The  return  to  the 
habeas  corpus  states  an  immemorial  custom,  for  the 
(Common  council  to  make  by*Iffws  for  the  regulation 
t>f  trade,  and  the  better  government  of  the  companies 
^tablished  for  carrying  on  trade,  and  that  this  custom 
)iad  been  confirmed  by  act  of  parliament.  This  by- 
law was  made  for  the  regulation  of  the  trade,  and  for 
the  better  government  of  the  company  of  painters.  The 
plject  was,.t;hat  the  trade  itself  should  be  regulated,  and 
that  the  persons  exercising  it  should  be  under  the  go- 
vernment of  the  company.  It  is  a  by-law  made  pur- 
suant to  the  custom  stated  in  the  return.  A  custom 
•that  none  but  a  freeman  or  the  widow  pr  partner  of  a 
freeman,  shall  sell  by  retail  in  a  city,  was  held  to  be 
vaUd  in  7%e  Jl%Gr  of  York  v.  Welbank{a).  A  by- 
law, warranted  by  such  custom,  would  also  be  good.  The 
Statute  21  Jac  1.  c.  28.  5. 2.  enacts,  that  no  writ  of  habeas 
porpus,  certiorari^  or  any  other  writ  or  process  other 
than  writs  of  error  or  attaint,  to  be  sued  forth  out  of  the 
courts  at  Westminster^  to  stay  or  remove  any  action,  &c. 
dependmg  in  any  court  of  record  within  any  city,  &c., 
shall  be  received  by  the  judge  or  officers  of  the  inferior 
court,  but  that  he  may  proceed  with  the  casei  unless  the 

.(a)  4J9.iC.4S8» 

writ 
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^t  be  ddivered  before  issue  or  demurrer  joined ;  and  16f  9. 
s.  4.  enactSy  that  if  any  action,  bill,  plaint,  suit,  or  case 
not  oonceming  freehold  or  inheritance,  or  title  of  land, 
lease  or  rent,  which  shall  be  brought  in  any  court  of 
record  in  any  dty,  &c  if  it  shall  appear  that  the  debt, 
damages,  or  things  demanded  shall  not  exceed  5Lf  then 
the  action  shall  not  be  stayed  nor  removed  into  the 
court  of  fVestnUnsier  by  any  writ  or  writs.  Here  the 
deouind  cloes  not  exceed  8L  A  certiorari  will  not  lie 
where  tke  inferior  court  ha^  jurisdiction,  and  this  Court 
hftYe  not ;  as  where  an  action  is  brought  in  London  for 
calling  a  woman  a  whore,  or  upon  a  custom  or  by-law 
which  is  suable  in  the  inferior  court*  In  Watson  ▼• 
Oarlce  (a),  an  action  for  calling  a  woman  a  whore  having 
been  removed  by  certiorari,  the  Court  granted  a  pro* 
cedenclo* 

Lord  Tbhtebden  C.  J.    This  case  fidls  withui  the 
principle  of  the  decision  pronounced  by  this  Court  in 
Harrison  v.  Godman^  and  Clark  v.  Cr&mpion{b).    In 
the  latter  case^  a  by-law,  ^*  That,  every  person  not 
being  already  free  of  the  city,  exercising  the  trade  of  a 
pewterer  within  the  d^,  should  be  made  a  freeman  of, 
the  company  of  pewterers ;  and  that  no  person  exercising 
the  said  trader  should  be  admitted  by  the  chamberlain  of 
the  dty  into  the  freedom  of  any  other  company;  and 
that  if  any  person  should  exercise  the  trade  of  a  pewterer 
within  the  dty,  not  being  fi^e  of  the  company  of  pewterers, 
be  should  forfdt5{.;"  was  held  to  be  a  by-law  in  re* 
straint  of  trader  and  void,  there  not  bdng  any  spedal 
custom  to  support  it.    The  return  in  the  present  case 
does  not  even  shew  Uiat  the  painter's  company  exercised 

(a)  Cart*.  75.  (6)  ID.^H.  597. 

any. 
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IS^k  any  jurisdiction  over  its  members.  This  is  clearly  not  a 
"       good  by-law.    Then  it  is  said,  that  this  cause  cannot 

agmnat  be  remoYod  from  the  inferior  court,  because  the  debt 
demanded  does  not  exceed  SL  It  is  true  that  in  form 
the  action  is  bronght  to  recover  a  debt,  but  in  substance 
it  is  an  action  for  breach  of  the  by-law.  I  doubt  wh^ 
ther  such  a  case  be  within  the  act.  At  all  events,  that 
is  no  ground  for  our  awarding  a  procedendo,  because,  if 
the  case  has  not  been  properly  removed,  the  plaintiff  may 
proceed  in  the  inferior  court. 

Bayley  J.  There  is  a  well  established  distinction 
as  to  by-laws  of  this  description.  By  common  law, 
any  person  may  carry  on  any  trade  in  any  place,  unless 
there  be  a  custom  to  the  contrary,  and  if  there  be  such 
a  custom,  then  a  by-law  in  restraint  of  thide  warranted 
by  such  custom  will  be  good  ;  but  if  there  be  no  such 
custom,  a  by-law  in  restrakit  of  trade  will  be  bad. 
Harrison  v.  Godman  is  an  authority  to  shew  that  the 
by-law  in  this  case  is  in  restraint,  and  not  fer  the 
regulation  of  trade.  The  distinction  between  Harris 
son  V.  Godman  and  Rex  v.  Harrison  is  this.  In  the 
former  case,  it  did  not  appear  that  there  Was  any  cus- 
tom to  warrant  the  by-law;  in  the  latter  case  it  did. 
The  same  Court  and  the  same  Judges  who  had  decided 
in  the  first  case  that  a  by-law  of  this  description  was 
m  restraint  of  trader  and,  therefore,  void  for  want  of 
a  special  custom  to  support  it,  held  the  same  by-law 
to  be  good,  when  it  was  shewn  that  there  was  a  special 
custom  to  support  it  The  return  to  the  habeas  corpus 
in  this  case,  sets  out  a  custom  for  the  common  counc3 
to  make  by-laws  for  the  regulation  of  trade;  but  the 
effect  of  the  by-law  in  question  is  to  prevent  persons 

from 
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from  carrying  on  trade ;  it  operates,  therefore,  not  merely 

to  regulate,  but  to  restrain  trade.     And  inasmuch  as  it 

does  not  appear  that  there  is  any  special  castom  to  war-       agamtt^ 

rant  snch  by-law,  it  is  void. 

LiTTLEDALE  J.  concurred. 

Rule  discharged. 


:i;^::-^f<f^^^ 


Ferguson  and  Another  against  Cabrington.    Saturday, 

January  iitb* 

A  SSUMPSIT  for  goods  sold  and  delivered.     Plea,  A.  puKb.«ed 

X\  •■■»*.  -r  t     rwi  gOOdl  upon 

general  issue.  At  the  tnal  before  Lord  Tenter-'  credit,  fraudu. 
den  C.  J.,  at  the  London  sittings  after  last  term,  it  ap-  iTuie  time  of' 
peared  that  the  plaintiffi,  between  the  20th  of  March  ^^^t^^^ 
snd  the  12th  o{  May  1828,  sold  to  the  defendant  various  ^^'ugh^^'*' 
quantities  of  goods,  amounting  in  the  whole  to  282/.,  ^J^*[7** 
whidi,  by  the  contract  of  sale,  were  to  be  paid  for  by  bills  before  the 

time  of  the 

accepted  by  the  defendant;  and  that  such  acceptances  credit eipiredt 

.  Held,  that  this 

were  given,  but  had  not  become  due  at  the  time  when  acuoa  was  not 


the  action  was  commenced.     It  appeared  further,  that  though  the 
die  defendant  immediately  after  receiving  the  goods  hlT^rJTilrf'uie 
sold  them  at   reduced  prices   to  other  persons.      It  ^°^"^*^~/ 
was  contended,  under  these  circumstances,  that  it  was  ^^  brought 

trover  iinme« 

manifest  that  the  defendant  purchased  the  goods  with  diateij  to  re- 

.  .      ,    ,     -  -  .         n        1  I  <»▼«  the  value 

the  preconceived  design  of  not  paying  for  them;  and  of  the  goods. 
that,  as  he  had  sold  them,  the  plaintifis  might  maintain 
an  action  to  recover  the  value  though  the  bills  were  not 
due.  Lord  Tenterden  C.  J.  was  of  opinion,  that  if  the 
defendant  had  obtained  the  goods  with  a  preconceived 
design  of  not  paying  for  them,  no  property  passed  to 
him  by  the  contract  of  sale^  and  that  it  was  competent 
to  the  plaintiffi  to  have  brought  trover^  and  to  have 

treated 


CAMUII«f01l< 
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16S9*  treated  the  contract  as  a  nullity,  and  to  have  conaidored 
the  defendant  not  as  a  purchaser  of  the  goods,  but  as  a 
person  who  had  tortiously  got  possession  of  them ;  but 
that  the  plaintiffi  by  bringing  assumpsit  had  affirmed 
that,  at  the  time  of  the  action  brought,  there  was  a  con- 
tract existing  between  them  and  the  defendant.  The 
only  contract  proved,  was  a  sale  of  goods  on  credit. 
The  time  of  credit  *had  not  expired,  and  consequently 
the  action  was  brought  too  soon. 

F.  Pollock  now  moved  for  a  new  trial,  and  contended, 
that  the  plaintiffi  might  sue  for  the  price  of  the  goods 
without  waiting  until  the  expiration  of  the  credit  given; 
that  credit  having  been  obtained  in  pursuance  of  a 
fraudulent  design  to  cheat  the  plaintiffs. 

Batlxy  J.  The  plaintiffs  have  affirmed  the  contract 
by  bringing  this  action.  The  contract  proved  was  a  sale 
on  credit,  and  where  there  is  an  express  contract,  the 
law  will  not  imply  one* 

LiTTLEBALE  J.  At  the  time  when  this  actbn  was 
brought^  the  defendant  was  not  bound  by  the  contract 
between  him  and  the  plaintifi  to  pay  for  the  goods. 
The  plaintiffs  claim  to  recover  for  breach  of  the  contract. 

Parke  J.  As  long  as  the  contract  existed,  the  plain- 
tiffs were  bound  to  sue  on  that  contract.  They  might 
have  treated  that  contract  as  void  on  the  ground  of  frauds 
and  brought  trover.  By  bringing  this  action,  they  affirm 
the  contract  made  between  them  and  the  defendant 

Rule  refused  (a). 

(a)  See  De  Symom  ▼.  Minckwieh,  1  £tp.  49a     JUad  v.  IfiKcMfWDfi^ 
3  Camp,5S9^ 
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£x  parte  Stlvesteb.  nomu^, 

IN  Mifihadmas  term  a  rule  nisi  was  obtained  for  a  cer-  Anunqn^ed 
tioraii  to  remove  into  this  Court  a  conviction,  whereby  SaMdtfii'^"*- 


it  appeared,  that  on  the  2d  of  September  an  information  ^  yom 

had  been  hiid  before  a  justice  of  peace  against  Sj^ster,  ^^j^^^^ 


for  keeping  and  using  a  gun  to  kill  and  destroy  game^  SL1S*^-*^,^1i 
and  n^ativing  his  qualification.    The  conviction  then  ^7  tbe  s^mu 
stated,  that  Sylvester  having  been  duly  summoned,  per-  ing  and  nting 
sonally  appeared  on,  &c.  and  said  that  he  was  not  guiltjr.  g 
Whereupon  one  J.  6.,  a  credible  witness  in  that  be- 
half, being  duly  sworn,  deposed  that  ^vester^  on  the 
2d  oiSepiemberf  not  having  lands,  &&  nor  being  other- 
wise qualified,  did  keep  and  use  a  certain  gun  to  kill 
and  destroy  the  game,  the  same  gun  then  and  there 
being  an  engine  for  the  killing  and  destroying  of  such 
game^  contrary,  &c.;  and  that  the  said  J.  O.  saw  the 
said  Sjylvesier  on  the  said  2d  of  September  shoot  a  partridge 
with  the  said  gun ;  that  one  Lee  was  with  Sytoestery  and 
did  not  shoot     Whereupon  the  said  Sylvester  said  he 
was  not  guilty  of  the  siud  ofience,  and  in  order  to  prove- 
the  same,  T.  Lee  came  and  deposed,  that  on  the  said 
2d  of  September  he  was  seised  of  an  estate  of  inheritance 
in  possession  in  his  own  right,  of  the  dear  yearly  value 
of  100/.  and  upwards ;  and  that  Sylvester  was  on  the 
said  2d  of  September  employed  by  him,  Lee^  as  hia 
servant,  to  accompany  him  into  the  field,  sporting;  and 
that  Syhxsterj  on  that  occasion,  shot  with  a  gun  of  him| 
J>e,  in  his  presence,  and  by  his  order  and  durection^ 
and  for  his  pscy  at  game ;  and  that  he,  Lee^  did  not  shoot 

at 
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1M9.       at  game^  or  use  a  gan  for  that  purpose  on  that  day. 
~"*^       And  that  he  had  taken  out  a  certificate  to  kill  ffame, 

£iZ  parte 

SrLTiniE.  and  was  qualified  in  his  own  right  so  to  do.  And  that 
Sylvester  shot  at  the  partridge  before  mentioned  as  his 
servant,  and  for  the  use  of  Lee.  Whereupon  all  and 
singular  the  premises  being  seen  and  folly  understood, 
the  justice  adjudged  that  Silvester  be  convicted^ 

Campbell  shewed  caus^  and  contended  that  Silvester 
was  properly  convicted.  It  is  clear  that  he  was  not 
qualified,  nor  was  he  a  game»keeper  appointed  in  pur- 
suance of  the  power  given  to.  lords  of  manors  by  the 
5  Ann.  c.  14.  $•  4.  The  mere  presence  of  the  master 
could  not  justify  the  use  of  a  gun  by  him,  for  that  cannot 
be  considered  as  the  act  of  the  master. 

Tdlfburd^  contri.    In  Walker  v.  MiUs{a)  it  was  held, 
that  an  unqualified  person  who  set  a  trap  to  destroy 
game  by  order  of  his  master  who  was  qualified,  was  not 
liable  to  a  penalty.     The  principle  of  that  case  applies 
to  the  present,  the  only  difference  beings  that  here  the 
party  convicted  used  a  gun  instead  of  a  trap,  but  both 
ara  engines  for  the  destruction  of  game,  and  within  the 
5  JlfM.  c.  14.    In  Bew  v.  Taylor  {b\  it  was  held  that  a 
servant,  who  went  coursing  with  his  master  who  was 
qualified,  could  not  be  convicted  for  using  dogs  to  kill 
and  destroy  game.    And  in  Lemis  v.  Taylor  (c),  it  was 
held  that  an  unqualified  person  being  out  coursing  with 
the  qualified  owner  of  greyhounds,  although  not  bis 
servant,  and  although  he  took  an  active  part  in  the 
sport,  was  not  liable  to  the  penalties  imposed  by  the 
5^n.c.l4. 

(o)  ^B.^B.  1.  (6;  15£^|46a  (c)  USafJt^A9. 

Baylet 
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M 


Baylet  J.  The  principle  upon  which  those  two 
cases  proceeded,  was,  that  the  using  the  greyhounds 
was  the  act  of  the  owner  and  master,  and  not  of  those 
who  accompanied  him.  So^  also,  the  principle  of 
Walker  y»  Mills  was,  that  the  trap  being  set  by  the 
master's  order,  and  in  his  presence^  must  be  taken  to 
have  been  set  by  him.  Biit  we  cannot  say,  that  of  using 
the  gun,  neither  his  hand  nor  his  skill  was  applied  to  it 
If  we  were  to  hold  that  the  firing  of  the  gun  was  theact 
of  the  master,  he  might  in  the  same  manner  use  twenty 
guns  at  the  same  time.  I  think  we  must  consider  the 
gan  to  have  been  used  by  the  person  who  actually  fired 
it;  and  if  so^  the  cases  cited  are  inapplicable  and  there 
can  be  no  doubt  that  Sylvester  was  properly  convicted. 


188SL 


Expwte 
Stltictbr. 


LiTTLSnAUE:  and  Parks  Js.  concurred. 

Rule  discharged. 


Crosslet  against  Beverlt. 


T^etdojf, 


S7tli. 


p  ASE  for  infringing  a  patent.  Plea,  not  guilty.  At  Wbm  a  p«. 
the  trial  before  Lord  Tenterden  C.  J.,  at  the  West-  gu-appmtui, 
ndnster  sittings  after  last  Michaelmas  term,  it  appeared  time  of  taking 
that  the  plaintiff  was  assignee  of  one  C&gg,  who  had  ^a«^^ 
obtained  a  patent  for  (amongst  other  thbgs)  a  gas  meter.  ^.'J^^jii^ 
Before  Clegg  took  out  the  patent  he  had  completed  the  ^^^^^  ^ 
design  of  his  apparatus,  but  it  had  not  been  actually  lu*  appvatu^ 
made,  and  between  the  time  of  taking  out  the  patent  ipcdacation 

.  _  -    .         claimed  the 

and  enrolling  the  specification,  he  made  several  im-  machine  so  im. 
profements  in  the  apparatus,  although  the  same  prin-  fj^^tion: 

Held,  that  this 
did  not  aflbcl  the  vt^tj  of  the  patent. 

dple 
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1829.       ciple  was  proservecL    Tbe  specification  described  flie 

apparatus  so  improved  to  be  the  inventioii  churned  by 

^fgointi       Cl&rs*    For  the  defendant  it  was  contended,  that  as  the 

BlTULT. 

patent  was  taken  out  before  the  machine  described  in 
the  specification  was  perfected,  the  patent  was  void. 
The  Lord  Chief  Justice  overruled  the  objection,  and 
the  plaintiff  obtained  a  verdict. 

Brougham  now  moved  for  a  new  trial,  and  renewed 
the  objection  raised  at  the  trial.  He  contended,  that  a 
person  could  not  take  out  a  patent  for  the  idea  of  a 
machine  which  had  not  been  constructed ;  and  that  it 
>  did  not  suffice  to  reduce  the  idea  into  practice  between 
the  taking  out  of  the  patent  and  the  enrolment  of  the 
specification.  Here,  too,  various  alterations  had  been 
made  in  the  design  of  the  apparatus,  between  the 
taking  out  of  the  patent  and  the  enrolment  of  the  spe- 
cification. 

LoBD  Tenterden  C.  J.  It  appeared  very  clearly, 
that  although  Mr.  Clegg  had  resorted  to  several  con- 
trivances for  perfecting  the  gas  meter,  they  were  all 
founded  upon  the  same  principle.  The  objection  now 
raised  comes  to  this,  that  if  a  party  applying  for  a 
patent  has  in  his  mind  a  certain  invention,  and  after- 
wards and  before  die  expiration  of  the  time  allowed  fi)r 
disclosing  his  invention,  makes  an  improvement  upon  it^ 
that  shall  invalidate  the  patent.  No  authority  for  that 
assertion  has  been  quoted,  and  I  am  at  a  loss  to  know 
for  what  reason  a  patentee  is  allowed  time  to  disclose 
his  invention,  unless  it  be  for  the  purpose  of  enabling 
him  to  bring  it  to  perfection.  If  in  the  intermediate 
time^  another  person  were  to  discov^  the  improvements 

for 
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for  8o  much  of  the  machine,  the  patent  would  not  be        1829. 
aTBilaUe. 


Batley  J.  I  think  that  the  objection  taken^  ought 
not  to  prevail,  for  it  is  the  duty  of  a  person  taking  out 
a  patent,  to  communicate  to  the  public  any  improve- 
ments  that  he  may  make  upon  his  inyention,  before 
the  specification  has  been  enrolled. 

LmucDAj^  J.  I  am  of  the  same  opinion.  It  must 
be  on  some  strict  technical  rule,  that  a  variance  between 
a  patent  and  the  specification  is  to  vitiate  the  patent  I 
am  not  aware  of  the  existence  of  such  a  rule,  and  it 
would  be  very  hard,'  if  a  person  were  to  lose  the  benefit 
of  his  invention  because  he  has  made  it  more  valuable 
to  the  public. 

Pabke  J.  Having  been  counsel  in  the  cause  when 
at  the  bar,  dedtned  giving  any  opinion. 

Rulerefiised. 


Ckosslkt 
againsi 


The  King  against  Halpiw.  J*"'**^ 

'THE  defendant  was  brought  up  for  judgment,  having  Wkera  a  party 
been  convicted  of  publishing  a  libel,  imputing  to  for  judgment, 
the  prosecutor  several  indictable  ofiences.     Affidavits  in  tion  of  publish, 
mitigation  of  punbhment  were  tendered,  which  alleged  pu^ing^ndiX" 
that  the  prosecutor  had  been  guilty  of  the  crimes  im-  ^^J„3wdS^ 
P-rtedtohim.  f^li.'lt 

ing  the  trutl\  of 
the  libel  eould 

Vol.  IX.  F  Campbell  notbemdin 

ndtigatioiu 
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18S9.  Cdmfbdl  objected  tliat  such  affidavits  oould  not  be 

■~~  received;  and  he  relied  on  Rex  v.  Btardett  la\  and  Bix 

The  Knro  ^ 

againu  V.  Ftfinertj/^  there  cited. 


HALr0r. 


•Cto^BH^d  and  Budnf  contri,  contended,  that  the  pre- 
sent case  diflbred  from  those  cited,  inasmuch  as  the 
affidavits  bow  tendered  affected  the  prosecutor  only, 
who  was  present  by  his  oounsd.  Whereas  Ae  affi- 
davits tendered  and  rejected  in  Bex  v.  Burdett^  and  Bex 
V.  JPififf^rfy,  impilted  oflences  to  third  persons  not  before 
the  KjGtM  I  and  they  urged  that  such  affidavits  wete 
properly  admissible  in  mitigation  of  punishmisnt,  bo- 
cause  to  publish  a  libel  of  a  guil^  person,  although  not 
strictly  justifiable,  yet  was  a  very*  trivial  offence  when 
compared  with  such  an  act  i^ahist  an  innocent  person. 

Lord  Tenterdek  C.  J.  The  affidavits  in  question 
allege  that  the  prosecutor  has  been  guilty  of  several 
crimes,  for  any  one  of  which  the  defendant  ought* to 
have  proseduted  him  if  the  charge  be  true.  Upon  the 
authority  of  the  case  of  Bex  v.  Finnerhf^  I  think  we 
ought  not  to  receive  such  affidavits;  but  the  Court  will 
receive  an  affidavit,  stating  that  the  defendant  at  the 
time  of  publishing  the  libel  believed  the  charges  to 
be  true^  and  setting  forth  reasonable  grounds  for  that 
belief. 

Batlet  and  Pauke  Js.  concurred. 

Affldffvits  rejeeled. 

LiTTLEDALE  J.  had  left  the  Court  before  the- defend- 
ant was  brought  up. 

(a)  AS^iA.Z\9. 
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1889. 


The  King  against  Bailey.  Saturday, 

Jamuay  ff  1st. 

T^HE  defisndant,  a  prisoner  for  debt)  in  the  custodjr  A  paity  in  the 
of  the  marshal)  being  brought  into  Court)  manhal  of  tha 

Martkaltea 
being  brought 

Chiliy  moved  to  charge  him  with  a  writ  dc  con-  ^*d^S5!|2d  "*^ 
tumace  capiendo.  withe  writ  da 


Batley  J.  I  have  entertained  some  doubt  as  to 
whether  a  party  in  the  custody  of  the  marshal  of  the 
MarAaUea  is  chargeable  with  a  writ  de  contumace 
capiendo.  But  it  appears  that  in  the  case  of  Bex  v. 
Buddand  {a\  the  defendant  was  in  the  custody  of  ^e 
marshal  on  an  excommunicato  capiendo^  and  that  this 
Court  refused  to  deprive  him  of  the  rules.  The  wrjt 
de  contaniace  capiendo  was  substituted-by  t}ie  53  G.  S. 
C.127.  for  the  writ  de  excommunicato  capiendo)  and  if 
the  party  might  formerly  be  detained  in  the  custody  of 
the  marshal  under  the  old  writ^  I  think  he  may  now 
under  that  which  was  substitute  for  it. 

LiXTLEDALE  J.  But  for  the  case  of  Rex  v.  Buck' 
land,  I  should  have  thought  that  the  defendant  could 
not  be  charged  with  this  writ)  the  sheriff  and  not  the 
marshal  being  the  proper, person  to  exec^  '.  it* 

Pabke  J.  I  think  that  the  case  cited  is  a  sufficient 
antfaority  for  the  present  proceeding.    The  party  there 

(a)  liSKr.41S. 

F  2  would 


BAiLsr* 
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would  not  have  been  in  lawfiil  custody,  unless  he  fould 
be  detained  by  the  marshal  under  the  writ  de  excom- 

TheKiNO  " 

against  municato  capiendo,  and  no  question  as  to  his  right  to 
the  rules  could  have  been  raised.  Now  the  statute  63  G.  3. 
c.  127.  puts  the  writ  in  question  on  precisely  the  same 
footing  with  the  writ  de  excommunicato  capiendo. 

The  defendant  was  accordingly  charged  with  the 
writ 


The  King  against  The  Trustees  of  the  Duke  of 
Bridgewater. 


The  rent  it  the   TJPON  an  appeal  against  a  rate  for  the  relief  of  the 

criterion  of  the     \J  '^'^  ^ 

value  of  the  poor  of  the  township  o(  Preston-oh'tke'HiUf  in  the 

occupetion  of 

Uod;  end  the    couh^T  of  Chester,  whereby  tlie  defendants  were  rated 

canal  are  rate,    in  the  sum  of  1S5L  upon  the  annual  rental  of  1480/., 

•um  at  which  it  ^  occupiers  of  land  taken  for  the  canal,  towing-paths, 

n<H  fi^Sd*"^    See.  with  the  profits  arising  therefrom ;  and  the  ware- 

ro^s'th^tf*^     houses,    wharfs,    clay-shed,    stables,    offices,   gauging- 

eipensei.  docks,  &c.  adj^eut;   the  sessions  amended  the  rate, 

by  reducing  the  amount  of  property  upon  which  such 

rate  was  made,  from  the  sum  of  1480/.  to  1 164>2. 15s.  2d. 

and  confirmed  the  rate  so  amended,  subject  to  the 

opinion  of  this  C!ourt  on  the  following  case: 

The  rateWas  duly  made  in  pomt  of  form.  The 
grounds  of  appeal  were,  that  the  principle  upon  which 
the  appellants  were  rated  was  erroneous,  inasmuch  as  it 
appeared  they  were  rated  in  proportion  to  the  full 
amount  of  the  gross  receipts  as  owners  as  well  as 
occupiers  of  the  rated  property  in  the  respondent  town- 
ship; 
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The  Kim 


;  whereas,  it  appeared,  that  the  property  of  other        1899* 
inhabitants,   who  were  occupiers  of  farms  and  pre- 
mises, and  who  were  named  in  the  said  rate^  and  upon 


The  Trustees  of 

whom  nodcesy  containing  the  grounds  of  appeal  had  the  Pake  of 
been  served,  was  rated  only  in  proportion  to  the  amount 
of  the  respective  rents  paid  by  them  as  occupiers  of 
their  fiurms  and  premises,  whereby  the  property  of  the 
defendants  in  the  said  township  was  greatly  over-rated, 
in  proportion  to  the  other  property  therein;  and  other 
grounds  o~f  appeal  were,  that  the  profits  arising  from 
the  occupation  of  farms  and  farming  stock  were  either 
improperly  omitted  to  be  assessed  according  to  the  full 
value  thereof  or  were  greatly  under-rated  in  propor- 
tion to  the  assessment  made  upon  the  tolls  and  income 
arising  from  the  property  of  the  defendants;  and, 
lastly,  that  certain  allowances  and  abatements,  other 
than  such  allowances  as  were  necessarily  made  to  the 
defendants  in  the  management  of  their  property,  for 
collection,  repairs,  and  every  other  attendant  expense, 
were  made  as  far  as  regarded  the  above-mentioned 
persons  and  profits,  by  assessing  them  on  the  rent  only, 
which  were  not  made  in  the  case  of  the  defendants* 
By  several  acts  of  parliament  passed  in  the  thirty-second 
and  thirty-third  years  of  George  the  Second,  and  in  the 
third  and  sixth  years  of  George  the  Third,  the  late 
Duke  of  Bridgewater  was  empowered  to  make  and 
extend  certain  canals,  communicating  chiefly  between 
Manchesierf  in  the  county  of  Lancaster,  and  the  river. 
Mersey,  at  Eunecom  Gap,  in  the  county  of  Chester  g 
and  in  consideration  of  the  great  charges  and  expenses 
to  which  the  duke  was  necessarily  put^  these  acts  au- 
thorised him  to  receive  certain  tolls  upon  the  tonnage 
of  all  coals,  goods,  &c.  &c.  which  should  pass  along 

F  S  the 
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1 S29*       the  Cftnalsy  but  exempting  from  toll  all  stones  and  gravel 

"       for  any  highway,   in  either  of  the  above-mentioned 

agaifui       counties,  and  all  manure  carried  by  any  persons  oc- 

jCiM  Tnistocs  of  .___ 

te  Duke  of  cupying  lands  near  the  said  canals.  The  defendants 
^^  are  the  trustees  of  the  late  Dulse  of  Bridgewaier,  and 
do  hot  any  of  them  reside  within  the  respondent  town- 
i§hip,  but  are  the  owners  and  occupiers  of  the  canal, 
upon  a  portion  of  which,  to  the  extent  of  one  mile  and 
ihree-sixteenths  of  a  mile,  passing  in  and  through  the 
said  township,  part  of  the  above  rate^  amounting  to 
644Z.  155.  2d.  for  land  taken  for  the  canal,  towing- 
paths,  &c.  with  the  profits  arising  therefrom,  was  made. 
With  respect  to  the  remaining  sum  of  SIOL  for  ware- 
houses, wharfs,  clay-shed,  stables,  offices,  gauging-docks, 
&c.  adjacent,  there  is  no  question  to  come  before  the 
Court ;  the  defendants  derive  no  profit  whatever  from 
their  land  in  the  respondent  township,  except  from  the 
tonnage  payable  to  them  by  virtue  of  the  above-men- 
tioned atts  of  parliament,  but  they  are  carriers  on  the 
canal,  and  receive  freight  for  goods  carried  in  their 
own  vessels  through  the  respondent  township,  but  the 
tonnage  duty  upon  the  goods  so  carried  by  the  de- 
fendants, is  included  in  the  above  sum  of  644/.  15s.  M. 
Personal  property  and  profits  in  trade  are  not  assessed 
tb  the  relief  of  the  pck>r  in  this  township.  The  occu- 
piers of  land  and  houses  in  the  s^  township  are  rated 
iA  tfie  present  assessment,  as  in  all  former  assessments, 
at  fonr-fiflhs  of  their  respective  rents,  taking  those  rents 
aB  the  criterion  of  the  value  of  the  land.  The  full 
amount  of  the  tolls  arising  to  the  appellants  from  the 
caiial  and  towing-paths  in  the  township,  independently 
of  their  receipts  as  carriers  for  freight,  but  including  the 
tolls  upon  the  goods  so  carried  by  themi  is  1272L  45., 

from 
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ftom  wbidi  4662.  5s*  being  deducted  for  repairs  and       18S9« 

oollectioii,   SlC)   Icftves  the  sum  of  805^   19s*.  upon     _    „ 

The  Kixo 

fimr-fifths  of  vhicb,  namely,  the  siun  of  e^i^.  16s.  2d^       wmjc 

-       ,  ^     ,  ,  .  ^    1  The  Tru8t«e»of 

tlie  eefeDoants,  as  owners  and  occupiers  of-  the  part  the  Duke  of 
or  toe  canal  m  question,  were  rated  m  resp^t  of 
llie  toUs  received  or  earned  by  them,  no  part  of 
their  receipts  as  csfrriers,  except  the  tonnage  on  such 
freights,  being  comprised  in  the  rate.  The  question  for 
the  coQAderatioii  of  this  Court  was,  Whether  the  sum 
of  644/.  155,  2d.i  being  four-fifths  of  the  amount  of  the 
dear  annual  balance  arising  from  all  the  tolls  of  the 
canal  within  the  respondent  township,  after  deducting 
aU  expeoses  of  colieclion,  repairs,  and  every  other  at- 
isB^nt  expense  of  that  description,  be  or  be  not  a  pro- 
per criterion  of  value,  upon  which  such  rates  ought  to 
have  been  made  with  refisrence  to  the  profits  necessarily 
arising  firom  fiurms  and  other  rateable  property  in  the 
possession  of  the  respective  occupiers  thereoi^  in  the 
township^  who  were  assessed  upon  four-fifths  of  the 
amount  of  their  respective  rents  alone ;  and  if  this  Court 
dumld  be  of  the  latt^  opinion,  then  the  order  of  sessions 
to  be  quashed. 

PMotk  and  Deacon  in  support  of  the  order  of  ses-^ 
sioDS.  The  objection  made  to  this  rate  is,  that  the  trus- 
tees are  rated  to  the  full  amount  of  then:  profits ;  and 
other  parties  in  proportion  to  the  rent  which  they  pay* 
This  nteos  not  in  fiuzt  upcm  the  gross  reccdpts,  but  there 
is  a  deduction  for  the  expenses  of  collection  and  repairs. 
It  will  be  said,  that  the  trustees  are  rated  £>r  the  whole 
profit  derived  firom  the  land.  There  is  nothing  wrong 
in  diat :  ftriners  are  also  rated  on  the  same  principle. 
\fitafiaf  J.    The  fiirmer  b  rated  on  his  rent,  not  on  his 

F  4  profits* 
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1829.       profits.    Bex  r.  Aitwood{a\  shews  that  the  owner  and 

occupier  of  a  coal  mine  ought  to  be  rated  for  what  it 

of^ainu        would  let]     The  true  around  for  ratinir  a  farmer  to 

TheTrusteesof  . 

the  Duke  of    the  amount  of  his  rent  alone,  is  that  his  profits  arise 
*^^'  from  his  stock,  which  is  not  rateable.    In  the  present 
^      case  it  does  not  appear  that  the  property  would  not  let 
for  the  amount  on  which  the  rent  is  imposed. 

Sir  James  Scarlett,  Cottingham,  and  Uqjfd,  contra,  were 
stopped  by  the  Court. 

Baylet  J.  We  have  no  doubt  that  the  trustees  must 
be  rated  as  occupiers  of  land,  and  that  the  same  prin- 
ciple of  rating  must  be  adopted  whether  the  party  be 
owner  and  occupier,  or  occupier  only.  If  land  be  occu- 
pied by  a  person  as  a  farmer,  the  value  of  the  occupation 
is  the  rent  paid  by  him  for  it.  That,  however,  is  not  sup- 
posed  to  be  the  value  of  the  land  or  of  its  produce, 
minus  the  expense  of  producing  it ;  but  the  value,  after 
deducting  the  expenses  of  cultivation,  and  of  the  farmer^s 
subsistence.  Here  the  rate  was  made  upon  the  full 
amount  of  the  gross  receipts  of  the  trustees.  I  do  not  say 
that  that  amount  is  wrong.  The  sessions,  acting  upon 
the  rule  now  given,  might  perhaps  come  to  the  same 
conclusion.  I  lay  out  of  consideration  the  fact  of  the 
trustees  being  carriers,  because  their  occupation  only 
is  to  be  considered.  The  profits  of  carrying  goods  are 
thie  profits  of  their  trade.  The  tonnage  is  the  profit  of 
the  land  occupied  by  them.  The  other  sums  received 
by  them  constitute  the  profits  of  their  trade.  The 
principle  of  our  decision  in  this  case  is,  that  the  same 
rule  is  to  be  applied  to  all  occupiers,  and  that  the  rent 

(a)  6  B.fC.  217. 

or 
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or  sum  at  whtcb  the  land  will  let*  is  the  criterion  of 
the  value  of  the  occupation.     We  think  this  case,  there-- 

'^  The  Kiii«- 

fore,  onght  to  go  back  to  the  sessions,  in  order  that  the       against 

,  J  J  TheTruatewof 

rate  may  be  amended.  the  Duke  of 

Rate  to  be  amended.     ^°^^^^'**^ 


Oldfield  against  Lowe.  Tuetday, 

^  jFebruarySd. 

T\£BT  for  goods  sold  and  delivered,  work  and  labour  ji.,  a  nik. 
done  and  performed,  materials  found  and  provided,  tncted  with 
money  paid,  laid  out,  and  expended,  money  lent  and  certaJn  ma-^ 
advanced,  money  had  and  received,  and  upon  an  ac-  ^e7oHiim 
count  stated.     Plea,  the  general  issue.    At  the  trial  ^"J^j^^^.^* 
before  HolrqudJ..   at  the   Summer  assizes  for  Not--  vrogreaa,^ 

*^  money  on  ac- 

tingham  1827,  a  verdict  was  found   for  the  plaintiff,  count    Before 

the  machinery 

subject  to  the  opinion  of  this  Court  upon  the  following  was  finished, 
case: — The  defendant,   who  is  a  silk-throwster,   in  signed  it  to 2>. 
December  1825,    agreed    with    Messrs.  Hickson    and  stance«^™~ 
Stringer^  of  Macdesfield^  machine-makers,  to  make  part  |^"SJ"J^2*** 
of  the  machinery  necessary  for  carrying  on  his  business.  ^^^  ^^  ^^ 
Some  time  after  the  work  was  begun  upon,  Hickson  and  "^^  **>«  work, 

.  Mid  he  (^.) 

Stringer^  by  deed,  bearing  date' the  5th  oiFebnmry  1826,  would  see  him 

assigned  all  such  work  and  machineiy  to  the  plaintiff  machinery  hav- 

ibr  a  valuable  consideration.     At  this  time  the  work  pi^uiddel 

was  in  an  unfinished  state,  but  money  had  been  paid  to  ^^ nlmi^^ 

Hickson  and  Slringer  on  account.    The  plaintiff,  imme-  '^Jfc^;/^^^* 

diately  upon  the  execution  of  such  assignment,  entered  Kfbee ''***! 

upon  the  work  and  finished  it  in  the  month  of  April  ^J  ^^^  •f^ 

the  assignment. 

following.  Before  the  plaintiff  entered  upon  the  work, 
the  assignment  was  shewn  by  him  to  the  defendant 
who  desired  him  to  get  on  with  the  work,  and  told  him 

that 
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ldS9.  that  he  would  see  him  paid.  From  the  time  that  the 
""**"**  plaintiff  entered  upon  the  work,  the  wages  of  the  woik* 
against        men  Were  regularly  paid  by  him,  and  such  parts  of  the 

Lows* 

machinery  as  had  not  been  prepared  by  lEckson  and 
Sanger  were  provided  by  him.  In  the  month  of  Mm/ 
1826,  a  commission  of  bankrupt  issued  against  Hickson 
and  Stringer^  under  which  they  were  found  bankrupts. 
The  act  of  bankruptcy  upon  which  the  commission  was 
issued,  was  alleged  to  have  been  committed  on  the  2d 
oi  February  1826,  but  no  evidence  was  offered  to  prove 
an  act  of  bankruptcy,  except  the  depositions  taken 
under  the  commission.  During  the  time  the  plaintiff 
was  finishing  the  work  left  unfinished  by  Hickson  and 
Stringer^  he  also  performed  other  work  for  the  defend- 
ant, on  his,  the  plaintiff's,  own  account  And  after  tiie 
whole  was  finished,  the  plaintiff  delivered  to  the  de- 
fendant two  bills,  one  for  the  work  so  done  on  his  own 
account,  headed  **  Mr.  Lowe  to  Mat^ew  Oldfieldj*^ 
amounting  to  9/.  125. ;  the  other  headed,  **  Mr.  Lcnoe  to 
Matthew  Oldfieldf  assignee  of  Stringer  and  Hicisony** 
amounting  to  528/.  is^d.  On  the  16th  May  1826, 
the  defendant  received  from  the  plaintiff  the  following 
letter,  dated  Macclesfieldj  May  15tii,  1826*  <<^Sir,-^I 
once  more  take  the  liberty  of  Writing  respecting  my  own 
account  with  you,  to  a  bill  delivered,  9A  12^.  5  pullies 
82.  105.,  runners,  &c.  Ss.,  S/.  13^.  The  cleavers  I  sent 
you  were  on  my  own  account,  as  they  were  entered  to 
your  own  account  in  my  book,  although  Mr.  Ctarke 
erred  in  putting  them  down  in  the  wrong  bill.  I  par- 
ticularly charged  my  brother  to  deliver  them  to  you 
on  my  account,  which  he  has  a  letter  to  that  efl^t. 
K.  B.  I  hope  you  will  take  into  cJonsideration  the  state 
your  machinery  was  in  when  I  engaged  in  i^  as  the 

parties 
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purties  bad  then  drawn  more  considerably  tban  what       18S9* 
then  actuaUy  was  on  the  premises,  as  you  weU  know      ^"^^^ 
yourself  and  as  I  am  likely  to  be  a  great  sufierer  in  the       agamsi 

liOWXa 

Old}  being  compelled  as  soon  as  I  arrived  home  to  pay 
the  men  their  wages ;  therefore^  I  hope^  Sir,  you  will 
not  fiul  in  remitting  me  the  above»  as  the  .creditors  have 
nothing  whatever  to  do  with  that.  I  remain,  &c.  Mat^ 
OeiD  Oldfiddr 

The  defendant  not  having  answered  the  above  letter, 
he  received  the  following  letter  from  the  plaintiflTs 
attorney :  —  <<  Sir,  nniless  the  money  you  owe  to  Mr. 
Oldfidd,  €f£  this  place,  is  immediately  paid  into  my  hands, 
together  widi  the  coSsts  of  tht$  application,  I  have 
posidve  instructions  to  proceed  against  you  forthwith, 
for  th6  xtscpvery  thereof^  without  further  notice.  T^&mas 
Parroti^  Macdetfield^  25th  May  1 826." 

The  money  not  being  paid,  an  action  was  soon  aftet 
commenced  by  the  plaintiff  against  the  defendant,  and 
the  sum  of  28/.  6s.  Id,  paid  to  the  plaintiff's  attorney, 
Mr.  Parrott^  for  the  debt  therein.  The  cosft  were 
afterwards  paid.  Oh  the  5th  May  1826,  notice  was 
^ven  by  the  assignees  under  Hickson  and  Stringer's 
commission  to  the  defendant,  not  to  pay  the  money  fer 
die  work  done  by  the  plaintiff  in  completion  of  that 
b^gon  by  Messrs.  Hickson  and  Stringer  to  any  person 
bnt  them,  and  the  balance  due  for  the  work,  materials^ 
and  wages,  done,  found,  aiid  paid,  in  the  execution  of 
die  work  and  machinery,  as  well  by  the  plaintiff  as  by 
lEdcnn  and  Stringer^  was  in  My  1826  paid  by  de- 
fenchnt  to  their  assignees. 

Fynez  Clinton  for  the  pkintiff.  At  the  trial,  an 
attempt  was  made  to  shew  an  act  of  bankruptcy  com- 
mitted by  Hickson  and  Stringer  on  the  2d  of  Febrmryy 

befbre 
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^®^^»  before  the  assignment,  but  there  was  no  evidence  of 
OwFaut      ^^^  except  the  proceedings  under  the  commission.  Such 

howK.  evidence  was  insufficient,  the  assignees  not  being  parties 
to  the  action,  Doe  d.  Mceooson  v.  Listofi  {a).  The  case  must 
therefore  be  considered  as  if  no  bankruptcy  had  inter- 
vened.  There  can  be  no  doubt,  that,  as  against  Hickson 
and  Stringer^  the  plaintiff  is  entitled  to  the  money  in  dis- 
pute; the  only  question  is,  whether  he  could  sue  for  it 
in  his  own  name  ?  He  might  do  so,  for  this  was  not  an 
assignment  of  a  chose  in  action,  but  an  agreement  that 
the  plaintiff  should  finish  certain  work  which  they, 
Hickson  and  Stringer^  had  commenced.  The  defendant, 
by  allowing  the  plaintiff  to  complete  it,  adopted  him  as 
the  contractor,  instead  of  JFf.  and  5.,  and  must  therefore 
pay  him.  The  promise  to  see  the  plaintiff  paid,  is  not 
within  the  statute  of  frauds,  s*  4.,  for  the  defendant  was 
the  principal  debtor,  and  not  a  party  promising  to  be 
answerable  for  the  debt  or  default  of  another. 

Header  contrl.  The  defendant  was  no  party  to  the 
assignment  by  H.  and  S.  to  the  plaintiff  If  the  work 
had  beeii  improperly  done,  or  not  done  in  time,  he 
might  have  sued  them.  Neither  was  the  defendant 
discharged  by  them  from  his  obligation  to  pay  them  for 
the  machinery.  [Lord  Tenterden  C.  J.  Could  they 
claim  against  their  own  act  ?]  As  against  the  defendant, 
who  was  no  party  to  it,  they  might.  The  plaintiff 
merely  became  their  agent  to  execute  the  work,  and 
derived  from  that  arrangement  no  legal  claim  upon  the 
defendant.  If  so,  H.  and  S.  were  primarily  bound  to 
pay  him,  and  the  defendant's  promise  to  see  him  paid, 
was  a  collateral  undertakmg  to  pay,  if  H,  and  S,  failed 

(a)  4  Taunt,  741. 

to 


Lows. 
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to  do  so;  it  was,  therefore,  within  the  fourth  section  of       1829. 
the  statute  of  frauds,  and  void  for  want  of  a  memo-      ^ 

Oldfizld 

randum  in  writing.     The  separate  accounts  delivered        °^°^ 
by  the  plaintiff  shew,  that  he  thought  he  had  no  right  to 
daim  payment  for  the  machinery  except  as  assignee  of 
H.  and  S. 

Lord  Temterdek  C.  J.    I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover.    The  alleged  act  of  bank* 
mptcy  may  be  laid  out  of  the  question.    The  case  then 
stands  thus;  H.  and  &  entered  into  an  agreement  with 
the  defendant  to  make  certain  machinery  for  him.     Fart 
of  the  work  was  performed,  and  part  of  the  itnoney  paid. 
Fmding  that  they  were  not  in  a  situation  to  complete 
their  undertaking,  H*  and  S.  assign  the  work  and  ma- 
chinery to  the  present  plaintiff.     By  law  that  was  not 
valid,  so  as  to  enable  the  plaintiff  to  recover  for  that  part 
of  the  work  which  had  been  previously  done.     The  de- 
fendant, however,  was  made  acquainted  with  the  assign- 
ment.    He  might  have  insisted  that  he  would  look  to 
H.and  5.  for  the  completion  of  their  contract,  but  that 
was  not  his  language.    On  the  contrary,  he  says  to  die 
pkinti£^  <*  Go  on  with  the  work,  and  I  will  see  yo 
paid,"  clearly  meanings  *^and  I  will  pay  you.*'    The 
lq;al  effect  of  that  was,  to  make  a  contract  with  the 
plaintiff  for  all  the  work  that  remained  to  be  done.     Re- 
liance has  been  placed  on  the  defendant's  letter,  dis- 
tinguishing his  own  account  from  this  claim,  which  he 
seems  to  think  doubtfuL     But  his  doubts  as  to  the 
legality  of  the  claim  cannot  prevent  his  recovering,  any 
more  than  his  confidence  in  the  justice  of  it  could  havo 
^ded  him. 

LiTTLEDALE  J.  COnCUHTed. 

Parks 
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J  829. 

OiartMMji 

agamtt 


Parke  J.  Until  the  machinery  contracted  for  was 
completed  and  delivered^  the  properly  remained  in  th^ 
makers;  and,  therefore,  until  it  had  been  so  completed 
and  deliyered^  Hickson  and  Stringer  cojold  have  no 
legal  daim  upon  the  defendant.  On  the  5th  of  February 
they  assigned  the  machinery  in  an  unfinished  state  to 
the  plaintiff.  He  applied  to  the  defendant,  who  desired 
him  to  go  on  with  it.  The  property  in  the  machinery 
was  then  the  plaintiff's ;  at  the  defendant's  desire  that 
machinery  was  completed  and  delivered  to  him ;  he  is, 
therefore,  clearly  bound  to  pay  the  plaintiff  for  it, 

Fostea  to  the  plaintiff  (a). 


At  the  tune  of 


tnctofMle,tlie 
pvtj  baying 
the  goods  ra- 
pratented  that 
bewaibuTing 
them  on  ac* 
oountof  per- 


mScotUmdt  but 
did  not  mow 
tion  their 
names,  and  the 
seller  did  not 
enquire  who 
they  were,  but 


debited  the 
party  who  pur- 
chased the 
goods  t  Held, 
that  the  seUer 
might  after- 
wards sue  the 
principals  for 
the  price. 


j^£jt:  .  ^Lu^^j  c/.2/^ 


(a)  See  jiOmton  r.  JSett,  ante,  277. 

■/■ 

Thomson  against  Davenport  and  Others. 
(In  Error.) 

HTHIS  was  a  writ  of  error,  brought  upon  a  jadgment 
obtained  in  the  borough  court  of  Liverpool  against 
the  plaintiff  in  error.  The  plaintiff  below  declared  ibr 
goods  sold  and  deliyered.  Plea,  general  issue.  Upon 
the  trial  before  the  mayor,  and  bailiffs,  assisted  by  the  re- 
corder, a  bill  of  exceptions  was  tendered  to  the  direction 
given  by  the  mayor,  baUiffi,  &c.  by  the  said  recorder  to 
the  jury.  The  bill  of  exceptions  stated,  that  one  TAos* 
M*Kune  was  produced  and  examined  upon  oetii  as  a 
witness  by  the  counsel  for  the  plaintiffi,  to  maintain  the 
issue  on  their  parts.  And  WKune  stated  in  evidence^ 
that  he,  M^Kunej  was  established  in  Liverpool  as  a 
general  Scotch  agent,  and,  amongst  others,  acted  as 
agent  for  the  defendant,  who  resided  in  Dumfries;  that^ 


m 


/ 


80  CASES  IN  HILARY  TERM 

1829.      .and  rendered  inroices  thereof  to  M^Kuney  headed  thus: 
'"'*'      '^  Mr.  TTiomas  M^Kune  bough|;  of  John  and  James 

Taoiifow 

^wwf  Davenport**  (which  was  the  plainti£&'  firm) ;  that  M^Kune 
entered  the  net  amoant  (193/.  7^*  SdJ)  to  the  credit  of 
the  plainti£&  in  an  account  with  them  in  his  books,  and 
charged  the  same  sum,  with  the  addition-  of  2  per  cent 
for  the  commission,  to  the  debit  of  the  defendant  in  an 
account  with  him,  which  was  according  to  his  invariable 
course  of  dealing ;  and  that  he  sent  to  the  defendant  a 
general  invoice  of  all  the  goods  purchased,  comprising 
the  glass  and  earthenware,  but  not  mentioning  the 
plaintifi'  names;  that  afterwards,  in  April  182S,  and 
before  the  credit  for  tlie  goods  had  expired,  M^Kune 
became  insolvent,  though  up  to  the  day  of  his  stopping 
payment  he  was  in  good  credit,  and  could  have  bought 
goods  on  trust  to  the  amount  of  20,000/. ;  whereupon 
the  said  mayor  and  bailiffs,  by  the  said  recorder,  after 
stating  the  evidence,  told  the  jury  that,  from  the  distance 
of  time  since  the  sale  took  place^  there  was  some  un- 
certainty in  the  evidence  of  M^Kune  as  to  the  precise 
words  used  by  him  to  the  plaintiffs  at  the  time  he  gave 
them  the  order  for  the  goods ;  but  it  appeared  to  them 
(the  said  recorder)  upon  the  evidence,  that  the  name  of 
the  defendimt  as  principal  was  not  then  communicated 
or  known  to  the  plaintiffs ;  and  directed  the  jury,  that  if 
-they  were  of  opinion  that  the  defendant's  name  as  prin- 
.  cipal  was  mentioned  by  M^Kune  to  the  plaintiffs  at  the 
time  the  order  was  given,  or  that  the  plaintiffii  then 
knew  that  the  defendant  was  the  principal,  their  verdict 
OQ^t  to  be  for  the  .defendant;  but  if  they  were  of 
opinion  that  the  defendant's  name  as  the  principal  was 
.  not  mentioned  by  M^Kune  to  the  plaintiffi  at  the  time 
of  the  order  being  given,  and  that  the  plaintiffi  did  not 

then 
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.in  March  1828>  he  received  from  the  defendant  a  letter,        1829. 
4Kintaining  an  order  to  purchase  various  goods,  and,        — 
amongst  others,  a  quantity  of  glass  and  earthenware; 
which  letter,  with  the  order,  was  produced  by  the  plain- 
tiffii'  attorney,  and  was  read  in  evidence  as  fidlows:— - 
<<  Dun^rieSf  29th  Mard  1828.    Annexed  is  a  list  of 
goods  which  you  will  procure  and  ship  per  Nana/. 
Memorandum  of  goods  to  be  shipped:  twelve  orattes 
of  Staffordshire  ware^  crown  window .  glass,  ten  square 
boxes,"  8cc.  8cc.    That  he,  M^Kune^  provided  himself 
with  the  goods  mentioned  in  this  letter,  and  that  he  gdt 
the  ^ass  and  eardienware  from  the  plaintiffs,  who  were 
glass  and  earthenware  dealers  in  Liverpool ;  that  at  the 
time  he  ordered  the  glass  and  earthenware,  he  saw  the 
plaintiff  Mount/brdFynmyf  himself  and,  to  the  best  of  his 
recollection,  told  him,  that  he^  M^Kmey  had  an  order  to 
purchase  some  goods,  and  that  they  were  the  same  house 
for  whom  he  had  purchased  goods  from  the  plaintiflb  the 
preceding  year;  tiad  he  also  stated,  to  the  best  of  hb 
recollection,  that  as  he  was  a  stranger  to  the  natnre  of 
the  goods,  he  hoped  that  the  plaintiffi  would  let  him 
have  the  same  as  before,  to  save  him*(rom  bkune  by  his 
employer;"  but  he,  M^Kunef  did  not  diew  iheplainiiffi 
the  letter  containing  the  order^  nor  did  he  mention  the 
name  of  any  principal}  that  be  then  either  gave  the 
plaurtiff,  MouMybrd  l^ynneyy  a  copy  of  the  order,  or  pro- 
duced to  him  the  original  order,  that  F^WMy  might  him- 
'  self  take  a  copy,  bat  l^e  rather  thought  the  former  was 
the  fiict,  and  that  the  plaintiff  J^nft^  did  not  see  the 
original,  though  he  could  not  say  positivdy ;  that  the 
plaintiff  accordingly  furnished  the  glass  and  earthen- 
ware,  the. amount  of  which,   deducting  the  discount, 
was  1932:  7f.  8iL,  but  adding  the  discount,  219A  lOs., 

and 
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thai  kaow  that  tbe  defendant  was  the  principa],  and       1829. 

Aef  did  not  think,  apon  aU  the  said  facts  of  the  case^ 

that  the  .plaintiflfs  at  the  time  of  the  order  being  given       ogauui 

knev  who  the  principal  was,  so  that  they  then  had  a 

power  of  electing  whether  they  would  debit  the  de- 

fendaat  or  M^Kme,  they  ought  to  find  a  verdict  for  the 

plainfifls;  aad  that,  although  the  plaintiffi  at  tbe  time  of 

tbe  sale  fla%ht  think  that  M^Ktme  was  not  buying  the 

goods  upon  lus  own  account,  yet  if  his  principal  was 

not  oommunicated  or  made  known  to  them,  that  circum- 

stance  ought  to  make  no  difference  in  the  case.    The 

juiy,  after  finding  as  a  fact  that  the  letter  containing 

the  cwder  was  not  shewn  and  made  known  to  the 

pkinlSflbt  8f^^^  their  verdict  for  the  plaintifls   below 

for  219/.  105*     It  was  contended,  that  the  m^iyor  and 

baili£B»,  by  tbe  recorder,  ought  to  have  directed  the 

jury  that  if  they  were  satisfied  that  Davenport^  &c«  at 

the  time  of  the  order  being  given  knew  that  M^Kune 

was  baying  the  goods  as  an  agent,  even  though  his 

prindpal  was  not  communicated  or  made  known  to 

them,  they,  by  afterwards  debiting  M^Kune^   and  so 

rendering  the  said  invoices,  had  elected  to  take  him  for 

their  debtor^  and  had  precluded  themselves  from  calling 

CD  Thonuofu 

Jm/  for  the  plaintiff  in  error.  Davenport  and  Co.,  the 
sdlers  of  these  goods,  knowing  that  M^Kune  was  an 
agent,  and  electing  to  take  him  as  their  debtor,  cannot 
now  resort  to  Thomson.  The  two  following  proposi- 
tioDs  will  not  be  disputed.  Wh^e  the  seller  of  goods, 
knowixig  that  the  buyer,  though  dealing  in  his  own 
name,  is,  in  truth,  the  agent  of  another,  elects  to  give 
the  credit  to  such  buyer,  he  cannot  afterwards  recover 

Vol.  IX.  G  their 
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1629.       their  value  from  the  principal.     On  the  other  hand, 
^  if  the  seller  be  iimorant  at  the  time  of  the  sale  that 

agabui  the  purchaser  is  buying  for  another  person,  that  person 
may  be  sued,  unless  -where  the  seller  may  have  aban- 
doned his  right  to  resort  to  him.  Of  these  two  pro- 
positions, the  first  is  absolute;  the  second  conditional. 
It  will  be  contended,  that  this  is  an  intermediate  case, 
and  altogether  new.  But  it  clearly  falls  within  the  first 
of  the  above  propositions;  or,  if  it  can  be  said  to  range 
between  them  at  all,  it  is  not  equidistant,  but  approxi- 
mates  to  the  first  more  nearly  than  to  the  second.  Or, 
thirdly,  if  it  were  practicable  to  force  it  nearer  to  the 
second,  this  case  would  clearly  fidl  within  the  condition. 
Here  the  sellers  were  distinctly  informed,  that  the  buyei; 
was  in  truth  the  agent  of  another,  and  yet  they  elected 
to  give  credit  to^^iich  agent.  They  have,  therefore, 
thus  precluded  thetfaselves^orn'recovering  over  against 
the  principal.  They  chose  to  treat  the  agent  as  their 
debtor,  with  a  full  knowledge  that  the  goods  were  for 
another.  They  were  so  satisfied  to  have  the  agent  for 
their  debtor,  that  they  did  not  even  ask  the  name  of 
his  principal.  It  was  natund  they  should  prefer  him 
to  a  house  at  Dumfries^  the  members  of  whidi  resided 
out  of  the  reach  of  the  laws  of  England.  It  will  be 
said,  that  they  could  not  elect  to  take  him  as  their 
debtor,  because  the  name  of  the  principal  was  not  men- 
tioned. But  that  was  the  fault  of  the  sellers :  they  did 
not  ask  the  name.  They  were  told  the  goods  were 
for  a  house  at  Dumfries.  There  was  no  attempt  at 
concealment  on  the  part  of  the  buyer.  If  they  had 
not  fully  decided,  at  the  time  of  making  the  contract, 
to  prefer  M^Kune  to  any  house  in  DumfirieSy  they  would 
surely  have  enquired  for  Hxihat  house  he  was  acting. 

This 
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Thb  omission  made  their  preference  of  him  manifest        1829. 

They  knew  not  only   that  M^Kune  was  buying  for 

another,  but  they  knew  also  the  description  of  that        ngamsi 

BATBiriOftT. 

other,  viz.  a  house  in  Dumfries.  Beyond  this,  what 
was  there  in  the  name?  Or,  if  any  thing  worth  their 
knowing,  their  ignorance  of  it  was  solely  imputable  to 
their  own  laches.  Caveat  venditor.  If  they  wilfully 
closed  their  eyes  against  further  light  then^  they  cannot 
WBB  complain  that  it  was  imperfect.  But  they  had 
abundant  information  whereon  to  exercise  an  election, 
and  by  their  conduct  they  have  shewn  that  they  pre- 
ferred to  take  M*Kune  as  their  debtor.  The  name  of 
the  principal  is  wholly  immaterial,  if  the  sellers,  knowing 
that  there  is  a  principal,  elect  to  take*  the  agent  as  their 
debtor.  If  this  case,  therefore,  come  nearer  to  the 
second  proposition,  the  sellers  must  be  held  to  have 
abandoned  their  right  to  resort  to  the  principal.  This 
doctrine  is  fully  established  by  Patersonv.  Gandassequi  (a), 
^i  Addison  v.  Gandassequi  (b);  and  partially  confirmed 
l>7  Maanss  v.  Henderson  (c),  where  it  was  held  to  be  a 
sufficient  intimation  of  the  agent's  character,  that  he,  in 
time  of  war,  described  a  ship  as  neutral.  It  is  con- 
^ant  to  the  general  principle  of  the  law  merchant,  as 
^oed  by  its  admission  in  the  case  of  foreign  principals. 
And  as,  in  respect  to  the  difference  of  courts  and  the 
difficulties  of  executing  process,  a  Scotchman  domiciled 
ui  Dumfries  stands  much  in  the  same  position  as  a 
foreigner,  the' same  rule  should  hold  as  to  both.  In 
point  of  law,  therefore,  this  doctrine  is  consisitent  with 
the  decisions  in  analogous  cases ;  in  point  of  commercial 

(«}  15  Soft,  6S.  (6)  4  TaunU  574.  (e)  1  East,  533. 

G  2  policy, 
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pdBcy,  iH  b  expedient;  and  in  politf  of  ei|9ityj  bet^re^ 
these  jp^liesi,  it  is  just 

Patteson  contA.    It  is  undoubtedly  es^Iished  Vj  ^ 

mMiboritieS}  that  if  the  seller  knoi^^s  that  th^re  is  4^  prip- 

dpal,  axid  also  who  that  principal  i^  fpad  aftenra^ 

giv^  credit  to  the  agent)  he  l;bereby  mf^  hi^  /^^ftony 

and  abandons  Ins  ri^t  to  resort  fio  ^the  pviooipfil.     Ss«rt^ 

in  this  case,  the  seller  did  not,  eil^er  ^^t  die  jtupcie  of  the 

se}^  or  at  the  time  when  he  gave  cre^i}^  ^  ^  98^^ 

know  the  name  of  ihe  princip^;  be  b&4  >V?>^  therefor^ 

the  power  of  middng  any  election,    Tbis  case,  di^etid^j^ 

does  not  fall  within  the  authorities  cited*    jQ^t  tfee  oii^ef 

band,  it  is  dearly  established)  that  i|f  the  seller  does  not 

at  the  time  of  the  sale  |mow  that  the  buyer  is  an  agsnU 

be  may  when  be  discovers  the  feet,  sue  the  prificip9J) 

aUbougb  in  the  meantime  he  has  given  credit  tp  ihp 

^agent    The  present  lb  an  intermediate  ca;9e,  for  here 

the  seller  knew  at  the  time  of  the  sde  that  the  buyer 

was  an  agent,  but  did  not  know  for  whom  jbe  was 

agent.    The  seller  was  not  bound  to  enquire  the  wme 

of  the  principal  j  ai^d  therefore  thi^  case  belongs  to  tl^e 

latter,  rather  tlum  the  former  class.    The  seller  q^popt 

make  bis  election  between  t)ie  agent  and  principal  u|^^ 

he  knows  who  the  principal  is;  for  the  dectloi^  implies 

a' comparison  of  their  individual  credit.    The  rigb(  tp 

resort  to  the  principal  coiild  be  determiiiied  only  by 

reason  of.  the  seller  having  exercisied  an  dectiopj  ^nd 

that  right  was  not  put  an  end  to  in  this  ca^e^  because  no 

election  was  or  could  be  exercised.   NeiUier  is  the  bny^ 

injured  by  the  seller  suing  the  principal ;  the  credit  had 

not  expired  when  the  action  was  commenced,  nor  had 

the  bpyer  settled  any  account  with  his  principaL    The 

buyer, 
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bafetf  t&ereibre,  is  hot  in  a  worse  situation  than  he  was       1829. 

before.     Wilson  v.  Hart  (a),  and  Sejftnour  v.  PycUau  (i), 

diew  that  the  rale,  as  to  discharging  the  principal,  is  not       <^aiiM* 

tb  be  eactended.  As  to  the  argument  from  inconvenience^' 

if  an  unknown  principal  is  not  to  b^  liable  when  discovered, 

great  inconvenience  will  follow.  The  majority  of  contracts 

aire  ibade  by  agents  who  are  known  to  be  agents,  but  the 

names  of  their  principals  are  not  known.    In  Moore  v. 

CUmadum  (c)  it  was  held,  that  although  a  factor  sells 

goods  as  a  prindpal,  yet,  ii^  before  they  are  all  delivered,' 

and  before  any  part  of  them  is  paid  for,  the  purchaser  is 

informed  that  diey  belong  to  a  third  person,  in  an  action 

by  the  latter  for  the  price  of  dteni,  the  purchaser  cannot 

set  off  a'  debt  due  to  him  from  the  factor.    Lord  JEZfen- 

hfmm^  thfire  says,  ''  A  man  who  is  in  the  habit  of  selling 

the  goods  of  others,  may  likewbe  sell  goods  of  hi^  own  ; 

and  #h«re  he  sells  goods  as  a  principal^  with  the  sainc* 

tion  of  the  real  owner,  the  purchaser,  who  is  thus  led  to 

give  him  credit,  shall  on  no  account  afterwards  be  deprived 

of  bib  set-off  by'  the  intervention  of  a  third  person.    But 

here  fihere  vras  eacpress  notice  to  the  purchaser,  before 

the  contract  was  completed,  that  Greeny  in  this  par- 

ticolar  transaction,  iU;ted  only  as  a  fector."    In  SaiUon 

V.  Hc^son{dyj  the  sellers  gave  credit  to  Smithy  Lindsay^ 

and  Co; ;  but  it  was  held,  they  might  maintain  an  action 

ligkinst  ihe  defendant,  who  had  had  the  goods.  The  de« 

fondant  here  has  had  the  goods,  and  in  justice  ought  to 

pky  for  dfeibj  unlesil  the  plaintiff  has  done  any  thing  to 

pitelnde  hlmscSf  fh»i  t^ingi  or  unless  it  be  sh^#n  that 

\ff  suiAg'  the  defendants  he  is  altering  the  rights  of  other 

partieli^  and  neither  of  those  things  can  be  shewn^ 

(a)  7  Tiana.  296.  (6)  \B.^A.  14.  (c)  SCompft.  8S. 

(4  Cilsd  in  Paier9on  v.  Gandasmqui,  15  Eatt,  64. 

G  3  Lord 
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1829.  Lord  Tenterden  C.J.    I  am  of  opinion  that,  the 

"  direction  ffiven  by  the  learned  Recorder  in  this  case 

Thomson         '  ^  J 

agtdfia        was  right,  and  that  the  Verdict  was  also  right    I  take 

it  to  be  a  general  rule,  that  if  a  person  sells  goods 
(supposing  at  the  time  of  the  contract  he  is  dealing  with 
^  principal),  but  afterwards  discovers  that  the  person 
with  whom  he  has  been  dealing  is  not  the  principal  in 
the  transaction,  but  agent  for  a  third  person,  though 
he  may  in  the  mean  time  ha?e  debited  the  agent  with 
it,  he  may  afterwards  recover  the  amount  fix)m  the  real 
principal;  subject,  however,  to  this  qualification,  that 
the  state  of  the  account  between  the  principal  and  the 
agent  is  not  altered  to  the  prejudice  of  the  prindpaL 
On  the.  other  huid,  if  at  the  time  of  the  sale  the  seller 
knows,  not  only  that  the  person  who  is  nominally  deal- 
ing with  him  is  not  principal  but  agent,  and  also  knows 
who  the  principal  really  is,  and,  notwithstanding  all  that 
knowledge,  chooses  to  make  the  agent  his  debtor,  deal- 
ing with  him  and  him  alone^  then,  according  to  the 
cases  of  Addison  v.  Gandassequi  (a),  and  Paterson  v.  Gan^ 
dassequi  (£),  the  seller  cannot  afterwards,  on  the  failure 
of  the  agent,  turn  round  and  charge  the  principal, 
having  once  made  his  election  at  the  time  when  he  had 
the  power  of  choosing  between  the  one  and  the  other. 
The  present  is  a  middle  case.  At  the  time  of  the  deal- 
ing for  the  goods,  the  plaintifi  were  informed  that 
M^Kuncj  who  came  to  them  to  buy  the  goods,  was 
dealing  for  another,  that  is,  that  he  was  an  agents  but 
they  were  not  informed  who  the  principal  was.  They 
had  not,  therefore,  at  that  time  the  means  of  making 
their  election.    It  is  true  that  they  might,  perhaps,  have 

(o)  4  TYmnf.  574.  (*;  15  End,  62. 

obtained 
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obtained  those  means  if  they  had  made  further  enquiry;  1829* 
but  they  made  no  further  enquiry.  ,  Not  knowing  who 
the  princiiMd  really  was,  they  had  not  the  power  at  that  against 
instant  of  making  their  election.  That  being  so^  it  seems 
to  me  that  this  middle  case  falls  in  substance  and  effect 
within  the  first  proposition  which  I  have  mentioned,  the 
case  of  a  person  not  known  to  be  an  agent;  and  not  within 
the  second,  where  the  buyer  is  not  merely  known  to.  be 
agent,  but  the  name  ofhb  principal  is  also  known.  There 
may.  be  another  case^  and  that  is  where  a  British  mer- 
chant is  buying  for  a  foreigner.  According  to  the  uni- 
versal understanding  of  merchants,  and  of  all  persons  in 
trade^  the  credit  is  then  considered  to  be  given  to  the 
British  buyer,  and  not  to  the  foreigner.  In  this  case, 
the  buyers  lived  at  Dumfries;  and  a  question  might 
have  been  raised  for  the  consideration  of  the  jury, 
Whether,  in  consequence  of  their  living  at  Dumfries^ 
it  may  not  have  been  understood  among  all  persons 
at  Liverpooly  where  there  are  great  dealings  with 
Scotch  houses,  that  the  plaintiffs  had  given  credit  to 
M^Kune  only,  and  not  to  a  person  living,  though  not 
in  a  foreign  country,  yet,  in  that  part  of  the  king's 
dominions  which  rendered  him  not  amenable  to  any 
process  of  our  courts  ?  But,  instead  of  du*ecting  the 
attention  of  the  Recorder  to  any  matter  of  that  nature, 
the  point  insisted  upon  by  the  learned  counsel  at  the 
trial  was,  that  it  ought  to  have  been  part  of  the 
direction  to  the  jury,  that  if  they  were  satisfied  the 
plaintiff,  at  the  time  of  the  order  being  given,  knew 
that  M*Kune  was  buying  goods  for  another,  even  though 
his  principal  might  not  be  made  known  to  th^pa,  they,  by 
afterwards  debiting  M^Kuncy  had  elected  him  for  their 
debtor.    The  point  made  by  the  defendant's  counsel, 

G  4  therefore. 
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18^9:       therefore,  was,  diat  if  die  plaintiffi  knew  that  3PSjinewM 

.  dealing  with  them  as  agent,  diouglr  diejr  (fid  not  know 

.  maind       the  name  of  the  principal,  they  eooM  not  turn  round  on 

▲Tuvo   .    j^^     ^^  Recorder  thought  otherwise :  he  thought 

that  though  they  did  know  that  WKune  was  buying  as 

agent,  yet,  if  they  did  not  know  whahis  principal  reaily 

was,  so  as  to  be  able  to  write  him  down  as  th^  debfeoii 

the  defendant  was  liable^  and  so  he  left  the  question-  to 

the  jury,  an(J  I  think  he  did  right  in  so  doing.  The  judg^ 

ment  of  the  court  below  must  dierefere  be  affirmed. 


Batley  J.  There  may  be  a  course  of  trade  by  which 
the  seller  will  be  confined  to  die  agent  who  is  baying^ 
and  not  be  at  liberty  at  all  to  look  to  the  principal. 
Generally  speaking,  that  is  die  case  where  an  agent 
here  buys  for  a  house  abroad.  There  may  also  have 
been  evidence  of  a  course  of  trade,  applicable  to  an 
agent  Kving  here  acting  for  a  firm  resident  in  Scotland* 
But  that  does  not  appear  to  have  been  made  a  point  in 
this  case,  and  it  is  not  included  in  theobjecdon  which  is 
now  made  to  the  charge  of  the  Recorder.  In  my 
opinion,  die  direction  of  the  Recorder  was  right;  and  it 
was,  with  die  limits  I  have  mentioned,  perfecdy  con^ 
sistent  with  the  justice  of  the  case;  Where  a  purchase 
is  made  by  an  agent,  the  agent  does  not  of  necessi^  so 
contract  as  to  make  himself  personally  liable;  but  he 
may  do  so.  If  he  does  make  himself  personally  liable,  it 
does  not  follow  that  the  principal  may  not  b^  liable  also, 
subject  to  diis  qualification,  that  the  principal' shall  not 
be  prejudiced  by  being  made  personally  liable,  if  the  jus- 
tice of  the  case  is  that  he  should  not  be  personally  liable. 
If  die  principal  has  paid  the  agents  or  if  the  state  of 
accounts  between   the  agent  here  and  the  principal 

would 
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moM  nmke  it  unjtist  tlwC  Ae  seBer  should  calt  cm  the       }8f9. 

principal,  the  &ct  dl  pqrmcsit,  or  sfieh  ft  stete  of  ao-       T 

ooonts,  would  be  an  answer  to  the  action  brought  by  aganut 
the  seller  where  he  had  looked  to  the  responsibility  ^  ^ 
of  die  agent  Bat  the  seller,  who  knows  who  the 
pirndpal  is,  and  instead  of  debiting  that  principal,  debits 
the  agent,  is  considered,  according  to  the  anthoritles 
which  have  been  reieried  to,  as  consenting  to  look  td 
the  ^gent  only,  and  is  thereby  precluded  fiom  looldi^ 
to  the  principar.  Btit  there  are  cases  which  establish 
this  position,  that  although  he  debits  the  agent  who 
has  contracted  in  such  a  wapy  as  to  make  faimscdf  per-- 
aondHy  liable,  yet,  unless  the  seller  does  something  td 
ezoDentte  the  prmcipal,  and  to  say  that  he  will  look  to 
the  agent  only,  he  is  at  liberty  to  look  to  the  principal 
when  that  prindpal  is  discorered.  In  the  present  case 
die  seller  knew  that  there  was  a  principal;  but  there 
is  no  authority  to  shew  that  mere  knowledge  that 
Aere  is  a  principal,  destroys  the  right  of  the  seller  to 
look  to  that  principal  as  soon  as  he  knows  who  that 
priadpid  is,  provided  he  did  not  know  who  he  was  at 
the  thne  irfien  the  pnrchase  was  origindly  made.  It  is 
smd,  that  the  seller  ought  to  have  asked  the  name  of  the 
prindpal,  and  charged  him  with  the  price  of  the  goods; 
By  omitting  t9o  da  so,  he-  might  hare  lost  his  right  to 
<^um  payment  from  the  principal,  had  the  latter  paid 
the  ^ent,  or  had  the  state  of  the  accounts  between  the 
prindpd  and  the  agent  been  snch  as  to  make  it  unjust 
that  the  former  should  be  caHed  upon  to  make  the  piiy- 
ment.  But  in  a  case  circumstanced  as  this  case  i^ 
where  it  does  not  appear  but  that  the  man  who  has  had 
the  goods  has  not  paid  for  them,  what  is  the  justice  of 
the  case  ?  That  he  should  pay  for  them  to  the  seller  or  to 

the 
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ldS9.  the  solyent  agent»  or  to  the  estate  of  the  insolvent  agent, 
who  has  made  no  payment  in  respect  of  these  goods. 

agamu  The  justice  of  the  case  is»  as  it  seems  to  me,  all  on  one 
side,  namely,  that  the  seller  shall  be  paid,  and  that  the 
buyer  (die  principal)  shall  be  the  person  to  pay  him^ 
provided  he  has  not  paid  any  body  else.  Now,  upon 
the  evidence,  it  appears  that  the  defepdunt  had  the 
goods-,  and  has  not  paid  for  them  either  to  M*Kune  or 
to  the  present  plaintifis,  or  to  any  body  else.  He  wDl 
be  liable  to  pay  for  them  eidier  to  the  plaintifis  or  to 
M^Kun^s  estate.  The  justice  of  the  case,  as  it  seems  to 
me,  is,  that  he  should  pay  the  plaintifis  who  were  the 
sellers,  and  not  any  other  person.  I  am,  therefore^  of 
opinion  that  the  direction  of  the  Recorder  was  right. 

LiTTLEDALE  J.  The  general  principle  of  law  isy 
that  the  seller  shall  have  his  remedy  against  the  prin- 
cipal, rather  than  against  any  other  person.  Where 
goods  are  bought  by  an  agent,  who  does  not  at  the 
time  disclose  that  he  is  acting  as  agent;  the  vendor, 
although  he  has  debited  the  agent,  may  upon  discover- 
ing the  principal,  resort  to  him  for  payment  But  if 
the  principal  be  known  to  the  seller  at  the  time  when  he 
makes  the  contract,  and  he,  with  a  full  knowledge  of  the 
principal,  chooses  to  debit  the  agent,  he  thereby  makes 
his  election,  and  cannot  afterwards  charge  the  principal. 
Or  if  in  such  case  he  debits  the  principal,  he  cannot 
afterwards  charge  the  agent.  There  is  a  third  case; 
the  seller  may,  in  his  invoice  and  bill  of  parcels, 
mention  both  prindpal  and  agent :  he  may  debit  A,  as 
a  purchaser  for  goods  bought  through  B^  his  agent 
In  that  case,  he  thereby  makes  his  election  to  charge 
the  priocipal,  and  cannot  afterwards  resort  to  the  agent 

The 
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The  geaend  principle  is^  that  the  seller  shall  haye  his        1829* 
remedy  against  the  principal)  although  he  may  by  elect-       * 
ing  to  take  the  agent  as  his  debtor,  abandon  his  right        agamtt 
agunst  the  principal.    The  present  case  differs  nrom 
any  of  those  which  I  have  mentioned.     Here  the  agent 
pordiased  the  goods  in  his  own  .name.     The  name  of 
the  principal  was  not  then  known  to  the  seller,  but  it 
afterwards  came  to  his  knowledge.     It  seems  to  me  to 
be  more  consistent  with  the  general  principle  of  law, 
that  the  seller  shall  have  his  remedy  against  the  prin- 
cipa],  rather  than  against  any  other  person,  to  hold  in 
this  case  that  the  seller,  who  knew  that  there  was  a 
principal,  but  did  not  know  who  that  principal  was, 
may  resort  to  him  as  soon  as  he  is  discovered.     Here 
the  agent  did  not  communicate  to  the  seller  suflScient 
informatidn  to  enable  him  to  debit  any  other  individual. 
The  seller  was  in  the  same  situation,  as  if  at  the  time 
of  the  contract  he  hatd  not  known  that  there  wasany 
prindpal  besides  the  person  with  whom  he  was  deal- 
ing^ and  had  ailerwards  discovered  that  the  goods  had 
been  purchased  oii  account  of  another ;  and,  in  that  case, 
it  is  dear  that  he  might  have  charged  the  principal.     It 
is  said,  that  he  ought  to  have  ascertained  by  enquiry  of 
the  ageat  who  the  principal  was,  but  I  think  that  he 
was  not  bound  to  make  such  enquiry,  and  diat  by  de- 
Utiog  the  agent  with  the  price  of  the  goods,  he  has 
not  precluded  himself  from  resorting  to  the  principal, 
whose  name  was  not  disclosed  to  him.    It  might  have 
been  made  a  question,  whether  it  was  not  a  defence  to 
this  action  that  the  principal  resided  in  Scotland,     But 
that  was  not  a  point  made  at  the  trial,  nor  noticed  in  the 
bill  of  exceptions;  we  cannot,  therefore,  take  it  into  our 

con- 
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1829.       cdnsMeratiob.    For  the  reiisons  already  g?veir,  I  ikStik 

'  the  pla!i!itiff  is  tHhttiVteii  id  recaret. 

agahui  Judgment  dmi^ixied* 

f}kJtxno%t, 

Parke  J.,  having  been  ooncenied  as  counsel  'A  the' 
eause,  gave  no  opinion. 


i'WAv.    ^  SrN'CLAiR  and  Another  Against  Bowles.  A/ 

When  A.  HPHIS  was  an  actmi  of  atonmpsit  for  woric  and  iobetir 

r^edS^iT  ^tKkt^  and  matXBriab  fomd  and  providedyaild  goods 

^^"J^^^  sold,  &o.  brou^t  by  ihe  planitiffim  who  were  glasff^ 

"^^!!rdd?*  catCeH  and  bendei^  agmst  the  defendant,  who  was  tf 

tiienbadft.  fiaverti^keeper.    At  the  triri  before  Parke  Z^  at  the 

and  did  repiiir  London  sittinffs  in  this  term*  tlie  plaintifi  proved  tiiat 

it  io  part,  but  »  r  i- 

did  not  make  it  they  had  repaired  three  gkss  chandlers  fbr  the  de^ 
held,  that  hT*  ftnda&ti  and  that  IQL  was  a  reasonable  price  fer  the 
^i^kl^o?  ^^^  <'<>ne^  ^d  aaaterials  provided.  On  the  part  of  the 
'^^^  defendant  it  was  proved,  diat  in  AfrA  last  one  of  the 
t^t::\^  plaintifi  called  upon  him,  and  ashed  if  he  wanted  any 
TBMK^  new  chandelibrs;  the  defendant  snid  he  did  not,  bat 

found. 

that  hlB  Wanted  some  old  ohes  repaired :  he  desired  die 
phuntiff  to  look  at  them  minutely,  and  to  say  what  be 
oonid  do  diem  for.  The  jdainciff  at  fiM  said  he  would 
do  them  for  8/«  The  defendant  observed,  that  a  gitat 
deal  must  be  done  to  diem,  that  three  arms  were  want^ 
ing,  and  that  if  die  plaintiff  would  do  them  complete^ 
so'  as  to  Ibok  well^  he  would  give  lOf.  The  plaintSF 
then  looked  at  them  again,  and  said  he  would  make 
them  complete  for  that  sum*    On  the  following  disy  the 

plaintiff 
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pUmtiirjcame  to  take  th^  awajr.;  ^and  the  defi^^ant       )S9Q. 
tiKii  ;|pld  I^Mn  i^pt  to  tak^  thfdia  away  uiiles3  he  woukl 

SfKOLAUl 

make  ihem  iQoniplel^  ^  the  IQ/L    The  plamtiff  tppk       tigfHfuf 


thespt  away.     They  were  brought  back  in  a  few  days. 
They  jbiul  been  deapedi  and  some  i<;iGles  tmd  4^Qpfi 
applied,  but  diqr  were  ^ot  in  ft  perfecst  state.    One  of 
the  armu9,  which  wf^  perfect  whe«^  it  w^s  taJfm  ajyay, 
ifas  bTic||ce%  imd  sevjeml  ^  the  j^paqgl<^  and  iofi^ 
(damaged;  ^nd^  in  one  of  the  cbap^d^liers,  Jthe  ^rol), 
i#ch  bi^  hoep  is^  damygyly  wi^  hrou^  b^^clc  in  )he 
same  3ta^    Upon  thjyp  the  defcipdaQt  refused  to  pfe 
the  plaintiff  an  prdjsr  for  the  moAcy.    ^t  w^  /cp^nd^> 
onihe  pai;|t  ^  ib§  plftyfiffi^  that  leven  if  the  4^ry  be- 
lieored  the  ^id^pc^  g^j^  ofx  thjc  part  of  the  deil^dwt^ 
the  phiintifis  were  entitled  to  recover  for  thj9  work 
actually  dpn^  and  materials  provided  for  the  chande- 
Jicgc^     The  U^^rned  J^4ge  was  p(  opnix^i  thaf^.the 
contract  betweei^  th^  parties  w^is  eutire,  and  that  the 
.ldaintijB&  were  i^t  entitled  tp  re<¥>ver  at  ^1),  pnl$9|s 
thgr  had  ^lade  thfs  (^Nmddjers  p^epty  acpording  po  tjhp 
fSomtCBCt;  but,  m  order  j(o  s^vie  .exp^ns^  to  th^  pf^ti^ 
he  left  it  to  the  joiy^  i^ppn  fh<9  eyi^efWfit  to  ^ay^  fir^^ 
Whether  the  contract  had  been  substantially  complete, 
according  to  the  mteotion  of  the  parties?  And,  if  it  had 
nol^  secondly.  Whether  the  defendant  had  derived  any 
benefit  and  to  what  amount,  for  the  work  done  ?  The 
jury  foond  first,  that  the  contract  had  not  been  per- 
formed; and,  secondly,  that  the  defendant  had  derived 
benefit  from  the  work  done,  to  the  amount  of  6L    The 
learned  Judge  then  directed  a  nonsuit,  but  reserved 
liberty  to  the  plaintifis  to  move  to  enter  a  verdict 
SatBl. 

Gvamof 


J^OWMjI. 
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1899.  Gumey  now  moved   accordingly.     The  defendant^, 

having  derived  benefit  from  the  work  done  by  the 

a^but.  plaintiff,  is  in  justice  bound  to  pay  for  it  IBca/ley  J. 
The  contract  was  entire  —  the  defendant  having  never 
been  discharged  from  his  obligaUon  to  complete  it.3 
Where  an  entire  contract  for  goods  is  performed  in 
part,  and  some  of  the  goods  have  been  delivered,  and 
the  vendee  does  not  return  them  upon  the  failure  of 
the  vendor  to  perform  his  part  of  the  contract,  the 
vendor  may  bring  an  action  for  the  value  of  the  goods 
delivered,  although  he  is  liable  to  a  cross  action  for 
the  breach  of  his  contract.  Here  the  plaintiff  not 
only-  cleaned  the  chandeliers,  but  he  provided  icicles 
and  drops :  the  things  so  provided  ought  to  have  been 
returned. 

Lord  Tenterden  C.  J.  The  plaintiff  ought  to  have 
demanded  those  aitides.  The  contract  between  the 
parties  was,  that  the  plaintiff  should  make  the  chan- 
deliers perfect  for  10/.  The  plaintiff  has  not  per- 
formed his  part  of  the  contract,  and  cannot,  therefore, 
recover  any  thing  in  this  form  of  action. 

Rule  refused  (a). 

(a)  ^^i(m  T.  Odsson,  5  P.  4:  C.  878. 
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The  King  against  The  Company  of  Proprietors  Saturday, 

r      y  r  JfWnitffy7tb. 

of  the  Mersey  and  Irwell  Navigation. 

UPON  appeal  against  an  assessment  made  by  the  By » act  of 
pftrliameDty  cer* 

charchwardens  and  oyerseers  of  the  poor  of  the  uin  penons 
township  of  Barton^upon-IrweB^  in  the  county  of  Lan^  to  make  the 
casteTj  for  the  relief  of  the  poor  of  the  said  township^  Imd/neBtt Sri- 
whereby    the  defendants   were   rated   as  ovmers  and  ^^f^^' 
occapiers  on  an  annual  charge  of  2908/.  7&  6A,  for  ^^^^ 
lend  taken  and  used  Jar  the  Mersey  aud  Irwell  naviga^  ^^  for  thoae 

purpoaesyto 

Hmj  tcmng-pathsj  locks,  and  tonnage  arising  therefrom,  dear,  cleanse, 

fcour,  opeiif 

The  sessions  amended  the  rate,  by  reducing  the  sum  enlarge,  or 
of  2908/.  7^«  6£f.  to  2600/.,  upon  the  ground  that  the  riTerfand  to 
amount  of  tonnage  was  overvalued,  subject  to  the  opi-  bJnk^and^o 
ni<Hi  of  this  Court  on  the  following  case :  —  S^S^'^or  "^ 

By  an  act  of  7  6. 1 .,  entitled  "  An  act  for  making  the  JJ^J^^S^"'  y^ 
rivers  Mersey  and  IrmeU  navigable  from  Manchester  to  lands  aiyoimng, 

^  °  and  to  build 

lioerpoolj  in  the  county  of  Lancaster,^*  certain  persons  bridges,  sluices, 

locks,  &c«»  and 

therdn  nominated  as  undertakers,  their  heirs  and  as-  to  do  all  other 
signs,  were  authorized,  at  their  proper  costs  and  charges^  nry  for  ^k\ng 
to  make  the  rivers  Mersey  and  Irwell  navigable  and  S^  tlw ',S||^i^ 
passable  for  boats,  barges,  lighters,  and  other  vessels,  fij^^^lril^*^ 
fiom  laverpod  to  Hunfs  Bank,  in  Manchester:  and  to  ^«ction  to 

-'^  the  owners  of 

maiTitain  and  use  such  navigation  by  themselves  or  others,  1»<1«  >  ao4  in 

consideration  of 

in  such  manner  in,  by,  through,  and  upon  the  said  the  ezpeoses  to 

be  incurredf 

rivers,  as  they  should  think  fit ;  and  for  those  purposes  the  undertaken 

were  authorised 
to  tike  for  their  own  proper  use  and  behoof  certain  tolls.  The  undertakers  made  the  river 
Bavl|Bble,  scoured  and  cleansed  the  same,  and  purchased  lands  for  towing-paths  and  cuts: 
'HeMTthat  they  were  not  liable  to  be  rated  to  the  poor  for  land  taken  for  the  purpose  of 
the  narigatioD,  because  thejr  were  not  occupiers  of  that  land,  but  had  a  mere  easement  in 
it ;  semdly,  ihal  they  were  liable  to  be  rated  for  the  new  cute ;  thirdly,  that  they  were 
-firiile  to  be  need  for  the  weois,  lodu»  and  dana  erected  (m  their  own  lands. 

to 
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1B99*       to  clear,  scour,  open,  enlarge,  or  straighten  the  rivers 

Mersey  and  IrweU,  and  to  dig  or  cut  the  banks  thereof: 

Hfmui       and  to  make  any  new  cuts,  trenches,  or  passages  for 

TbeMxasxr  ^  *  o  ^ 

and  l»wsu.    water,  in  or  through  the  lands  and  grounds  alining 


K«rig«Uo«  Ga 


or  near  unto  the  said  rivers,  or  either  of  them,  as  should 
be  necessary  for  the  navigation  of  boats  and  other  vessels, 
and  any  way  necessary  for  the  convenient  carrying  on 
and  effecting  the  said  undertaking,  were  it  the  soil  or 
ground  of  his  majesty,  or  of  any  other  perBoa  wbaft^ 
soever;  aod«  if  necessity  required,  to  cut  and  remove 
trees,  gravel  beds,  &c  which  might  hinder  the  navigpiF* 
tjop;  and  to  build  and  erect  on  or  over  the  said  rivers 
or  lands  adjoining  or  near  to  the  same,  or  the  said  new 
cuts,  trenches,  or  passages  so  to  be  made^  such  and  so 
many  bridges,  sluices,  locks,  wears,  and  other  works  as 
should  be  necessary,  where  tibey  should  think  fit,  and 
to  alter,  repair,  increase,  enlarge^  and  amend  the  same; 
to  make  and  use  necessary  ways  and  passages  for  car* 
tying  goods^  &c  upon,  to,  or  from  the  said  rivers, 
passages,  trenches,  or  cuts;  to  amend,  heighten,  or 
alter  any  bridges,  or  to  turn  or  alter  any  highways  in, 
upon,  or  near  to  the  said  rivers,  cuts,  &c;  and  to  pull 
down,  alter,  or  demolish  any  mill,  wear,  or  other  ob- 
struction upon  or  contiguous  to  the  rivers,  cuts,  &c. ;  t9 
set  out  and  make  towing*paths  for  towing  boats  and 
other  vessels  passing  in  or  upon  the  said  rivers  or 
cuts,  See;  and  to  do  all  other  things  necessary  for 
making  and  maintaining  the  navigable'  passage  of  the 
rivers,  or  for  the  imfurovement  thereof,  the  undertakers 
or  their  heirs  doing  as  litde  damage  as  might  be ;  first 
giving  satisfaction  to  die  respective  owners  of  such  mills^ 
wears,  lands,  tenements,  or  hereditaments  as  should  be 
pulled  down,  demolished,  altered,  dug  up,  cut,  re- 
moved, 
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iiio?ed,  or  otherwiBe  made  use  of  or  damaged  by  carry-       1829. 

ing  on  or  maintaining  the  navigation.     And  it  was 

iorther  enacted,  that  in  consideration  of  the  great  agairui 
charges  and  expenses  the  undertakers,  their  heirs  or  and  Irwsll 
assigns,  would  be  at,  not  oDly  in  making  the  rivers 
navigable^  but  also  in  making,  erecting,  repairing,  cleans- 
m^  maintaining^  keeping  up,  and  continuing  the  wears, 
works,  locks,  dams,  sluices,  bridges,  and  other  matters 
necessary  to  be  made  as  aforesaid,  it  should  be  lawful 
for  them,  &c  and  no  others,  at  all  times  thereafter  to 
demand,  receive,  recover,  and  takejbr  their  own  proper 

.  ttsr  and  behoofs  in  respect  of  their  charges  and  expenses 
aforesaid,  for  all  and  every  such  coal,  cannel,  stone, 
timber,  and  other  goods  and  commodities  whatsoever,. 
as  should  be  carried  or  conveyed  in  any  boat,  barge, 
lighter,  or  other  vessel  in,  upon,  to,  or  from  any  part  of 
the  said  rivers  Mersey  and  IrooeU,  between  Bank  Key 
and  the  said  place  called  Hunt^s  Bankj  in  Manchester 
aforessdd,  such  rates  and  duties  for  tonnage^  over  and 
besides  what  should  be  paid  for  freight  or  carriage  of  the 
said  goods,  as  the  undertakers,  &&  should  think  fit,  not 
exceeding  Ss.  4d.  for  every  ton  of  such  coa],  cannel, 
&C.;  and  so  proportionally  for  every  greater  or  less 
quantity  or  weight,  the  siune  rates  and  duties  to  be 
paid  at  sach  places  near  to  the  said  river,  and  in  such 
manner  as  the  undertakers,  8cc.  think  fit.  And,  after 
redtmg  that  it  would  be  necessary  in  some  places  to 
haul  and  tow,  up  and  down  the  said  rivers,  boats  and 
other  vessels  by  the  strength  of  men,  horses,  engines, 
and  other  means,  it  was  further  enacted,  that  it  should 
be  lawful  for  the  undertakers,  &c.  to  set  up,  and  for 
tbar  boatmen,  &c.  parsing  or  navigating  in  or  upon 
Vol.  IX.  H  the 
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1829.       the  said  rivers,  or   in    or   upon  ahj  cuts,  streams, 

""       or  passages  that  should  be  made  use  of  as  aforesud. 
The  Kiva 

against       wincbes  and  other  engines  in  convenient  places;  and  by 

TTje  MsRsxr  ,       .  i       .  ,  «       <•  i 

miidliiwBi.L  and  With  the  same,  by  strength  of  men,  horses,  or 
Mignio  beasts  going  upon  the  said  banks  or  binds  near  to  the 
said  rivers,  streams,  cuts,  or  passages  in  convenient 
manner,  without  the  let  or  hinderance  of  any  persons 
whatsoever,  to  draw,  tow,  or  haul,  up  or  down  the  said 
rivers,  barges,  boats,  lighters,  and  other  vessels.  And 
it  was  thereby  further  enacted,  that  they  should  (where 
wanting),  at  their  own  costs  and  charges,  make,  set  up, 
and  from  time  to  time  maintain,  convenient  gates  and 
bridges,  passages,  and  stiles  in  all  the  hedges  and  fences 
in  the  towing-paths  to  be  set  out  as  aforesaid,  and  over 
the  new  cuts,  trenches,  and  passages  for  water  so  to  be 
made,  where  necessary  for  the  occupiers  of  lands,  tene- 
ments, and  hereditaments  thereunto  adjoining,  to  come 
at  their  lands  for  the  use  and  occupation  of  the  same,  in 
such  manner  as  the  commissioners  appointed  by  that  act 
should  order  and  direct.  And  it  was  further  enacted, 
that  if  they,  &c.  should,  in  pursuance  of  the  powers  given 
by  the  said  act,  raise  the  water  in  the  rivers  Mersey  and 
Ifwell  above  its  ancient  or  usual  height,  whereby  the 
adjacent  lands  might  be  more  liable  to  be  overflowed  or 
damaged  than  they  had  formerly  been,  that  then  they 
should,  at  their  own  proper  costs  and  charges,  from 
time  to  time  cliuse  the  banks  of  the  said  rivers,  and  of 
all  such  streams,  trenches,  or  brooks  as  come  into  the 
said  rivers,  or  either  of  them,  to  be  proportionally 
nused,  heightened,  and  strengthened  where  need  should 
require,  so  as  the  two  banks  should  be  able  to  contain 
the  water  at  such  its  raised  height ;  and  also  should  main- 
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tuD  and  repair  the  banks  as  often  as  occasion  should  re-  1829. 
quire  \  and  if  they,  in  pursuance  of  the  powers  aforesaid, 

should  make  any  cuts,  trenches,  or  passages  for  water,  by  agaiiui 

leason  whereof^  or  if  by  means  of  the  navigation  to  be  and  Ikwul 

Naviffstioo  Cob 

made  as  aforesaid,  any  persons  should  not  have  convenient 
ingress  or  egress  into  or  out  of  their  hinds,  tenements, 
or  other  hereditaments,  as  they  before  that  time  had,  or 
as  occasion  should  require,  then  the  undertakers  should, 
at  their  own  proper  costs  and  charges,  make,  erect,  and 
maintain  such  sufficient  bridges  or  other  sufficient  pas- 
sages over  or  near  to  eyery  such  new  cut,  &c.  as  by  the 
said  commissioners  should  be  directed.  And  it  was 
fimher  enacted,  that  the  said  rivers  Mersey  and  IrweU 
fiir  ever  thereafter  should  be  esteemed  navigable  from 
Liverpool  to  Hunts  Bank  in  Manehesterj  and  tibat  all 
the  king's  subjects,  with  their  goods  and  merchandize, 
might  have  their  free  passage  upon  the  said  rivers,  or 
any  part  thereof,  between  Liverpool  and  Hunfs  Bank^ 
widi  boats  and  other  vessels,  and  all  necessary  and  con- 
venient liberties  for  navigating  the  same  without  any 
hinderance  from  any  persons  whatsoever,  paying  such 
lates  or  duties  as  were  appointed  by  that  act  to  be  paid 
to  the  undertakers,  their  heirs  or  assigns.  And,  after 
xedting  that  the  river  Mersey  had  been  theretofore  and 
then  was  navigable  from  Lwerpool  to  BarJc  Key,  it  was 
further  enacted,  that  all  goods,  &c.  (as  theretofore  the 
same  had  been)  should  be  and  remain  free  from  paying 
any  toll,  duty,  or  tonnage  to  the  undertakers,  their 
heirs  and  assigns,  between  Liverpool  and  Bank  Key. 
And  by  another  act  of  parliament,  of  the  4  6.  S.,  the 
then  proprietors  and  undertakers  were  incorporated  by 
the  name  of  **  The  Company  of  Proprietors  of  the  Mersty 

H  2  And 
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1829.       and  Ifysett  Navigation,*'  and  invested  with  the 

powers  as  were  given  by  the  former  act. 
agmhui  The  appellants  and  the  undertakers,  from  whom  they 

TbeMsRur  rr  .  j 

and  Irwxll  derive  their  title,  have  at  very  heavy  costs  and  charges^ 
avigttioii  .  ^^j  j^  pursuance  of  the  powers  granted  to  them  by  the 
act,  made  and  maintained,  and  still  do  maintain  and 
continue  navigable  the  said  rivers  from  Liverpool  U> 
Manchester^  They  have  made  (and  kept  in  order,  by 
repairing  with  gravel  and  sand,)  towing-paths  by  the 
side  of  the  whole  line  of  the  navigation,  by  cutting 
away  the  brows,  levelling  of  the  lands,  and  erecting 
bridges  over  brooks  and  ditches  crossing  the  towing* 
paths;  they  pay  rent  for  tie  tcmng-paths  along  some 
parts  of  the  line:  wherever  they  have  not  bought  land, 
they  pay  rent  for  the  towing-paths.  The  towing-paths 
are  not  fenced  off  from  the  adjoining  land  except  in  a 
few  places,  and  in  these  instances  the  fences  have  been 
made,  and  are  maintained  by  the  owners  of  the  adjoining- 
land,  and  not  by  the  appellants.  But  gates  have  been 
erected  by  the  company  at  the  fences  between  adjoining 
fields,  where  the  land-owners  have  required  it  to  prevent 
cattle  trespassing,  and  such  gates  are  maintained  by  the 
appellants.  The  banks  between  the  river  and  the  towing- 
path  have  been  repaired  sometimes  by  the  appellants, 
but  chiefly  by  the  land-owners ;  who  have,  in  that  case, 
been  supplied  by  the  appellants  with  stone  and  materials 
at  a  low  price  to  induce  them  to  make  such  repairs. 
When  the  navigation  is  impeded,  the  appellants  scour 
and  dredge  the  river,  applying  the  gravel  and  sand  so . 
taken  out  to  the  repairs  of  the  towing-paths,  and  selling 
/  the  surplus  when  they  have  more  gravel  or  sand  than  is 

necessary  for  that  purpose.      In  several  parts  of  the 

navigation. 


iH  TH£  9th  &  lOTH  YsARs  OF  GEORGE  IV.  lai 

Ufigatioii,  the  q>pellants  have  made  new  navigable       1829. 

cats,  oonnecting  different  parts  of  the  river :  three  such 

cuts  of  the  breadth  of  eiffht  yards  eacb»  and  beinff       agaout 

altogether  938  yards  in  length,  have  been  made,  and  are    and  Irwbll 

BOW  used  by  the  appellants  in  the  township  of  Barton-' 

tqxm'Irwdl.     The  land  necessary  ^r  these  cuts  belongs 

to  tie  afpeUantSj  and  was  taken  by  them  under  the 

powers  of  the  act,  and  compensation  made  to  the  land- 

owners  pursuant  thereto*    The  length  of  the  navigation 

within  the  township  of  Barton^npon^Irwell  is  nine  miles 

seven  fiirlongs* 

Six  miles  and  a  half  of  the  towing-path  is  within  the 
lownship  of  Barton^tgxm^Iroodlj  and  the  residue  thereof 
is  in  other  townships.  There  are  several  wears  and 
locks  on  the  navigation,  erected  and  maintained  by  the 
«I^)eUants,  within  the  township  o{  Barton-upon^Irwell ; 
and  the  surplus  water  held  up  by  one  of  the  said  wears 
is  taken  from  the  appellants  by  the  proprietors  of  a 
neighbouring  mill,  who  pay  an  annual  rent  to  the  ap» 
pdlflots  for  it.  A  Vjery  large  traffic  is  carried  along  the 
navigation  in  flats  and  other  vessels,  belonging  in  part  to 
the  appellants,  and  the  residue  to  other  persons,  who  em- 
ploy them  in  the  carriage  of  goods  between  Manchester 
and  LwerpooL  The  tonnajge  actually  received  by  the 
ifipdhints  from  other  persons,  together  with  the  tonnage 
which  would  be  received  by  them  if  the  vessels  so  em- 
pkyed  by  themselves  were  the  property  of  other  persons, 
amounts  to  a  large  sum;  and  the  proportion  thereof 
payable  in  respect  of  the  length  of  the  navigation  and 
towing-paths,  in  the  township  of  Barton-upon^IrweU^ 
amounts  to  the  sum  of  26002.  The  appellants  con- 
tended, that  they  were  not  rateable  at  all  for  or  in 

H  S  respect 
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1839.       respect  of  the  property  rated ;  or,  if  rateable  at  all^  that 
""""""^       they  were  only  rateable  for  and  in  respect  of  the  cuts. 

Hie  Kiiro 
agama       and  not  in  respect  of  the  rest  of  the  navigation  and 

and  Iawkll  towing-paths ;  and  that,  in  such  case,  they  ought  only  to 
ftTigaooa  o.  j^  YBted  in  the  proportionate  part  of  the  sum  of  ^SOOLf 
which  should  be  considered  payable  in  respect  of  the 
said  cuts;  and,  further,  that  they  were  not  rateable  for 
tonnage  upon  their  own  vessels,  which  paid  no  such 
duty.  But  the  Court  (^quarter  sessions  held,  that  they 
were  liable  to  be  rated  for  the  whole  line  of  navigation 
within  the  township  of  Barton,  in  respect  of  the  land 
taken  and  used  hy  them  for  the  Mersey  and  Irwell  nazv- 
gation,  the  towing-paths,  wears,  locks,  cuts,  andshUces,  but 
assessed  the  annual  value  of  the  profits  at  2600/.,  and 
ordered  the  sum  to  be  reduced  accordingly. 

Courtenay,  Starkie,  and  Armstrong  in  support  of  the 
rate.  The  company  are  rated  for  land  taken  and  used  for 
the  purposes  of  the  navigation,  for  towing-paths,  lodes, 
and  the  tonnage  arising  therefrom.  These  are  all  the 
subject-matter  of  rate,  but  it  will  be  contended  that  the 
company  are  not  occupiers  of  the  land  covered  with 
water.  It  is  found  by  the  case  that  the  company  scoor 
and  dredge  the  river ;  that  they  apply  the  gravel  and 
sand  taken  out  of  the  river  to  the  repairs  of  the  towing^ 
paths,  and  that  they  sell  the  surplus.  They  have  the 
sole  right  of  navigating  the  river,  with  the  exception 
that  the  owners  of  the  adjoining  lands  have  the  right  of 
using  pleasure-boats.  They  make  and  maintain  the  tow- 
ing-paths. All  these  acts  affi)rd  the  strongest  evidence  of 
occupation ;  and  it  is  clear  that,  if  they  occupy,  they  are  be^ 
neficial  occupiers,  for  they  receive  the  toUs  for  their  own 

use 
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use  and  benefit.  The  statute  of  the  7  6.  l.(a)  speaks  of  1829. 
pnicbase-mooey,  and  appoints  commissioners  to  deter-  — — *- 
mine  differences  between  the  undertakers  and  the  re-       agamti 

The  Mbkibt 

specdve  owners  of  lands,  tenements,  and  hereditaments  and  u^mu. 
adjoining  or  near  the  same^  and  to  adjust  what  proportion  *^"^*^ 
erery  person  shall  have  for  his  respective  interest  in  the 
same.  It  provides  ako,  that  the  owners  of  the  lands 
adjoining  the  river  may  Jise  pleasure-boats  without 
paying  toll.  Then  the  4  G.  S.  c.  S7.,  which  incorporated 
the  company,  enacts,  that  the  lands,  tenements,  and 
herecUtamemts,  whereof  the  proprietors  were  seised  in 
any  estate  of  fineehold,  shall  be  vested  in  the  company  of 
proprietors  for  the  benefit  of  the  said  several  proprietors, 
and  that  the  company  shall  have  power  and  authority 
to  purchase  lands,  &c.  for  the  use  of  the  navigation. 
The  company,  then,  had  the  power  to  purchase,  and  they 

(«)  Bj  the  7  G.  I.  tb«  oommiaioRen  therein  named  were  anthomcd 
to  dccennine  9U  differenoes  between  the  undertaken  and  the  retpectiTe 
owncn  and  occupiers  of  such  lands,  wears,  mills,  tenements,  or  other 
WrsfitmeniB  adjoining  to  the  riven  Metwey  or  IrwtU^  or  to  the  new  cntB» 
&C,  as  dunild  be  intended  to  be  p«(fe(f  cbion,  damaged,  or  made  use  of  for 
csrrTing  on  tho  said  undertaking,  and  to  determine  what  sadsfsction  erery 
socfa  person  or  persons  should  have  for  such  proportion  of  their  lands,  &c. 
as  shoold  be  coty  digged,  or  made  use  of«  or  damaged  aa  slbresaid,  and  t» 
settle  what  share  and  proportion  of  such  /mrcAoss-money  or  satisfaction- 
ev«7  tenant  and  other  penon  haTing  a  particular  estate,  term,  or  interest 
in  aojr  of  the  premises,  should  have  for  their  respeetive  interests. 

Bj  another  clause,  it  was  provided  and  enacted,  that  it  should  be  law- 
ful for  tlie  owners  and  occupiers  of  lands  or  tenementa  adjoining  the 
mirs,  or  nsrigable  passages,  to  use  any  pleasure-boat  upon  the  liTers 
vithoat  any  intermption  fiom  the  undertakers,  and  without  paying  any 
nae  or  duty  for  the  same»  so  aa  tlie  said  pleasure*baat  was  not  made  use 
of  for  carrying  coals  or  other  goods  or  roerchandiie ;  saving  to  the  land- 
owners or  proprietors  of  aU  royalties,  or  liberties  of  fishing  or  fowling 
npon  the  said  rivers,  their  mpective  rights  and  privileges  of  fishing  and 
Ibwliog  in  the  same. 

H  4  have 


104  CASES  IN  HILARY  TERM 

18S9.  have  the  dominion  of  the  riven  They  therefore  occupy  the 

_  riyer,  either  by  reason  of  having  rented  or  purchased  the 

agama  same.   If  that  be  so,  they  might  maintain  trespass.    This 

The  MxRsiT 

and  Irwbll  case  is  distinguishable  from  HoUis  v.  Gcldfiineh  (a),  and 


Nangation  Co. 


Buckeridge  v.  Ingram  (£),  because  in  those  cases  the  acts 
of  parliament  did  not  give  the  undertakers,  who  were  to 
make  the  rivers  navigable,  any  power  to  purchase.  In 
The  Duke  of  Newcastle  y.  Clarke  {c\  the  commissioners  of 
sewers  were  mere  ministerial  officers  without  any  interest 
In  Dyson  v.  CdOick{d\  the  contractors  for  makmg  a  na- 
vigable canal  having,  with  the  permission  of  the  owner 
of  the  soil,  erected  a  dam  of  earth  and  wood  upon  his 
dose,  across  a  stream  there,  for  the  purpose  of  com- 
pleting their  work,  were  holden  to  have  a  possession 
sufficient  to  entitle  them  to  maintain  trespass  against  a 
wrongdoer.  The  statute  of  the  4Sd  of  Elizabeih  re- 
quires, that  in  order  to  make  parties  rateable  they 
shall  be  occupiers  of  land,  but  a  party  in  apparent 
visible  enjoyment  of  the  property  must  be  held  to  be 
the  occupier;  for  it  is  to  such  person  only  that  the 
overseers  can  look  for  the  payment  of  the  rate.  Here 
the  company  exercise  all  the  acts  which  an  occupier 
does.  If  the  property  be  rateable,  the  company  are 
the  occupiers.  The  owners  of  the  adjoining  land 
are  not  the  occupiers,  for  they  have  no  right  to  use 
the  navigation  but  for  pleasure-boats.  The  same  land 
may  be  subject  to  several  occupations ;  as  if  the  owner 
grants  to  one  person  the  right  of  making  a  railway ;  to 
another,  a  right  of  laying  down  pipes  for  water;  and  to 
another,  a  right  of  laying  down  pipes  for  gas.    All  these 

(a)  IB.  4:  a  S05.  (b)  S  Ven.  jun.  652. 

(c;  8  roufU.  602.  {d)  5B.iJ.  600. 

persons 


ni  TH£  9th  &  10th  Years  of  GEORGE  IV.  105 

penoQs  woald   be  rateable  as  occupiers.  Hex  ▼•  The       18S9. 

Bockdale  Waier  Works  Compamf  (a) ,  Rex  v.  The  Birming^ 

ham  Gas  Ompat^  (6),  Bex  v.  Brigldon  Gas  Company  (c).       againti 

The  MzftSKT 

So  here  the  company  make  banks,  and  thereby  occupy  and  Ibwscx 
the  iiTer.  Bex  ▼.  McDonald  {d)y  Bex  ▼.  Cardington  {e)^  *^** 
and  Bex  ▼.  I%e  Mayor  of  London  (/),  Bex  ▼.  Pa/m^  (gf), 
and  Bex  ▼.  7%e  JBori  of  Porimore  (h)^  shew  they  are 
liable  to  be  rated.  In  the  two  last  mentioned  cases 
the  proprietors  of  a  river  navigation  were  held  to 
be  rateable.  Bex  ▼•  JdU^{i\  is  not  an  authority 
in  fiiTour  of  the  appellants.  There  the  lessee  did 
not  make  the  waggon-way,  but  only  had  the  use  of  it 
far  carrying  his  coals,  paying  so  much  per  toq,  just  as 
the  perscms  going  upon  this  river  pay  the  toll.  In  Bex  v. 
BtU{k\  the  defendant  made  the  waggon-ways,  enclosed 
them  and  excluded  others,  and  he  was  held  to  be 
rateable  for  the  wa^;on-ways.  Here,  this  company 
exdnde  all  who  do  not  pay  toll.  But,  assuming  that 
the  company  are  not  occupiers  of  the  bed  of  the  river, 
yet  they  occupy  something,  viz.,  the  cuts,  which  con- 
tribute to  the  gross  profit,  and  they  must  be  rateable 
hi  the  whole  of  the  profits.  The  authorities  shew,  that 
where  the  land  contributes  to  the  gross  profit,  the  rate 
most  be  in  the  lump,  Bex  v.  Hogg{l)f  Bex  v.  Brad' 
Jbrd(m)»  At  all  events  they  are  rateable  for  the  towing-, 
paths,  fiir  they  have  either  purchased  or  rent  the  land 
of  the  towing-paths. 


(«)  lJlf.fff.S94.  (b)  IJB.^C.S0^ 

(€)  SJB,  j'C.466.  Id)  U£aai,Si4.   .  . 

(«)  Comp.  581.  (/)  4  T.  B.  21. 

te)  IB-^C.  546.  (A)  lB.ta  551. 

(i)  S  T.  JL  90.  (*)  7  2*.  R.  598. 

{f)QdtL9S€.     ir.J2.7Sl.  (m)  4Jf.f  ff.SI7. 

Sir 
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1 829.  Sir  James  ScarJM^  J.  Williams^  CoUman^  JgUonljff  and 

T       Dr.  Brawfu  contrft.    First,  the  ooropany  are  not  liable 

The  KiMQ  ^     '' 

agqma        to  be  rated  in  respect  of  the  bed  of  the  river,  though 

The  Mbeskt 

and  lawKLL  as  to  the  towing>paths  there  may  be  some  difficul^. 
?iguion  o.  ^^  QYditr  to  be  rateable,  they  must  be  occupiers  of  hmd 
within  the  words  of  the  statute  of  Elixabdh.  Now,  if 
the  company  are  the  occupiers  of  land,  they  may  main* 
tain  trespass ;  but  it  is  quite  clear  that  they  could  not 
maintain  such  an  action  against  a  person  for  passing  a 
boat  over  the  river.  The  proprietor  of  land,  having  a 
pond  on  his  land,  may  maintain  trespass  against  another 
*  who  passes  a  boat  over  such  pond.  The  acts  of  dredg- 
ing and  scouring  are  not  stronger  acts  of  occupation  than 
the  acts  done  by  a  builder  who  is  employed  by  another 
to  repair  his  house.  Such  acts,  though  prim&  fiicie  evi- 
dence of  occupation,  may  be  explained  by  the  purpose  for 
which  diey  are  done.  In  this  case,  they  are  explained 
by  the  acts  of  parliament,  which  authorise  the  company 
to  do  these  acts,  in  order  to  make  the  river  navigable, 
but  which  do  not  vest  in  them  the  soil  or  the  minerals 
under  it,  but  only  give  them  an  easement  in  the  soil  of 
another.  Bex  v^  Nicholson  {a\  Be»  v.  Joll^{b)j  and  Bex 
V.  Biver  Weaver  (c),  are  authorities  that  they  are  not  rate- 
able. In  the  case  of  an  ordinary  canal  (where  the  channel 
for  the. water  b  artificially  made),  the  proprietors  be- 
come the  purchasers  of  the  land.  They  are  the  occupiers 
of  such  land,  and  therefore  rateable.  But  where  the 
channel  is  already  formed  by  nature,  and  requires  to  be 
improved  for  the  purpose  of  navigation,  the  under- 
takers, in  order  to  make  such  improvements,  require  not 
the  dominion  of  the  soil,  but  a  right  of  entry,  for  the  pur- 

(«)  12 EaU, 39a  (6)  S  T.  it.  90.  (c)  IB-iC  7a 

pose 
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poee  of  improvemeDt ;  and,  where  they  have  such  right       1829. 

only,  they  are  not  occupiers  of  the  land,  but  have  a 

mere  easement  in  it*    They  cannot  therefore  maintain        agama 

The  Mnnr 
trespass,  HoUis  v.  Gcldfinch  {a).    In  Bex  v.  The  Earl    and  Irwul 

cfPartmare  (6),  the  prc^rietors  had  the  soil  of  the  river 
Wey  vested  in  them  by  act  of  parliament;  and  in  JSer  v". 
Palmer  (c),  the  proprietors  had  the  same  interest  in  the 
soil  of  the  river  ZarAr.  Then,  as  to  the  towing-paths, 
the  &cts,  it  has  been  since  found,  are  not  correcdy 
stated ;  for  it  has  been  ascertained  that  the  extent  of  the 
canal  within  the  township  is  nine  mUes  in  length,  and 
the  towing-paths  are  only  six,  so  that,  mih  respect  to 
them,  the  company  has  been  overrated.  The  company, 
in  this  case,  have  undoubtedly  a  right  to  purchase  land 
&r  making  towing-paths.  The  •  rent  is  a  mere  com- 
pensation paid  to  the  owner  of  the  soil  for  the  damage 
done.  The  occupiers  of  the  adjoining  land  have  a  right 
tD  pass  and  repass  to  the  river.  The  banks  are  rqmired 
generally  by  the  land-owners.  They  are,  therefore,  occu- 
pied by  the  land- owners  for  benefidal  purposes,  as  they 
were  before  the  river  was  made  navigable.  The  com«« 
pany  are  not  rateable  for  their  gross  profits,  because 
they  are  in  possession  of  the  cots  which  contribute  to 
the  grass  profits.  It  is  established  by  the  authorities, 
that  no  one  is  to  be  rated  unless  he  occupies  land,  and 
thcsi  only  in  proportion  to  the  profit  which  that  land 
yields.  Here  the  profits  arise,  not  from  the  occupatbn 
of  the  cuts  exclusively,  but  are  a  compensation  to  the 
ondcrtakers  for  making  the  whole  line  of  river  navigable. 
Some  part  of  the  profit  must  be  attributed  to  the  river 
as  the  meritorious  cause. 

(«)  1  j9.#  C.  905.  (6)  I  ir.f  C.  551.  (c)  iB.iC.  546. 

lK>rd 
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1829.  Lord  Tentebden  C.  J.    I  am  of  opinion  that  the 

company  of  proprietors  are  not  rateable  for  the  ancient 

agaktM        bed  of  the  navigable  part  of  the  river ;  and,  inasmuch 

•Dd  Irwkll    as  the  rate  which  the  sessions  have  affirmed  is  made  on 


NarigatioD  Ca 


them  as  occupiers  of  that  part  of  the  navigable  ancient 
bed  of  the  river  which  is  situate  in  the  township  of  Barton^ 
upon-'Iraadly  the  order  of  sessions  must  be  quashed*  It 
does  not  follow,  however,  that  the  whole  rate  ouj^t  to  be 
quashed  by  this  Court  even  on  these  proprietors,  mudi 
less  the  whole  rate  on  the  whole  parish.  Some  matters 
there  are  which,  according  to  the  present  state  of  the 
case,  appear  to  be  rateable ;  such  as  the  new  cuts,  which 
are  made  through  the  soil  of  which  the  proprietors  were 
actual  purchasers.  They  most  be  considered,  in  respect 
of  those  cuts,  in  the  same  light  as  the  proprietors  of  any 
ordinary  canal.  So  of  the  locks,  and  the  only  question 
will  be  as  to  the  amount.  I  say  nothing  about  the  towing 
paths ;  for  there  seems  to  be  some  question  whether  the 
fiu^ts,  as  to  the  length  of  those  in  the  township,  are  cor- 
reedy  stated.  But  inasmuch  as  there  is  one  sum  now 
i^lied  to  a  subject  for  which  the  conqiany  are  not  rate- 
able, joined  with  a  subject-matter  for  which.  I  think 
they  are  rateable^  the  incUnation  of  my  mmd  is  to  quash 
the  order  of  sessions,  and  send  the  case  to  them  that 
they  may  rate  such  parts  as  are  rateable  according  to 
their  own  judgment,  if  they  can  come  to  any  pnq)er 
conclusion  upon  the  question. 

Batlet  J.  When  this  question^was  first  presented 
to  my  consideration  in  the  case  of  Bex  v.  TTumas  (a),  it 
struck  me  that  the  company  were  liable  to  be  rated  in 
respect  of  the  navigation  and  the  other  property ;  but, 

(a)  Sm  the  next  case. 

on 
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on  farther  consideration,  I  think  that,  with  reference  to        1829. 
thenafigaUon,  viz.  the  naviintble  bed  of  the  river,  I  was 

The  Kino 

wrong.  In  order  to  make  them  rateable  they  must  be  agamit 
within  the  words  of  the  4Sd  o(  Elizabeth^  '<  occupiers  of  and  Irwsll 
lands  or  houses; "  and  it  struck  me  at  first,  that  inas-  "^'^  "  ^ 
mnch  as  they  had  a  right  to  have  the  bed^and  banks 
of  the  river  upheld  to  hold  the  water,  which  water  they 
were  to  use,  they  might,  perhaps,  be  called  the  occupiers 
of  that  land  which  was  so  covered  with  water,  and  which 
hdd  die  water  so  afterwards  to  be  used.  But,  when  after 
ooDsideriDg  the  subject,  I  find  that  they  can  maintain  no 
description  of  action  which  an  occupier  generally  is  ca« 
paUe  of  maintaining ;  I  am  now  disposed  to  think,  that 
the  correct  view  of  the  case  is  not  that  they  are  occu- 
piers of  the  land  covered  with  water,  but  that  they  had 
an  easement  only  in  the  land.  Where  the  proprietors 
of  a  canal  purchase  the  land,  and  are  themselves  owners 
of  the  soO,  they  are  rateable^  on  the  principle  that  they 
are  the  occupiers  of  the  soil  which  belongs  to  them; 
bat,  in  this  case,  the  soil,  as  far  as  we  can  form  any 
judgment,  does  not  belong  to  this  company.  They 
have  only  a  qualified  right  to  use  the  land,  to  deepen  the  . 
channel  of  the  river,  and  make  the  soil  fit  for  the  pur* 
pose  of  holding  the  water,  which  water  they  are  after- 
wards to  use;  but  subject  to  the  right  of  navigation 
being  vested  in  them,  and  subject  to  the  right  they 
have  that  the  soil  shall  condnue  to  hold  the  water  in 
which  the  navigadon  is  to  take  place,  the  soil  remains 
in  the  ownership  and  occupation  of  those  persons  to 
whom  that  soil  originally  belonged*  When  the  com- 
pany make  cuts  under  the  powers  of  the  act  of  parlia- 
ment,  which  authorizes  them  to  buy  the  land  for  the 
purpose  of  making  these  cuts,  they  are,  with  reference 

to 
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t 

1829.        to  those  cuts,  proprietors  and  occupiers  of  land,  and 

therefore  rateable  in  respect  of  that  land.    As  they  hare 

mgquut        a  right  also  to  erect  wears,  and  dams,  and  locks,  those 

and  lawxLL    wears,  and  dams,  and  locks,  being  on  their  own  land, 

figttion    o.  jj^^jjjg  ^jjgjj.  ^^^^^  j.g^j  property ;  and  they  are  the  ooca^ 

piers  of  that  land  on  which  those  wears,  dams,  and 
locks  respectively  are^  and  they  are  therefore  rateable 
in  respect  of  them.  But,  for  the  reasons  I  have  given, 
(which  I  have  thought  right  to  state,  having  on  a  former 
occasion  expressed  an  opinion  that  the  navigation  was 
rateable,)  I  am  of  opinion  that  they  are  not  liable  to  be 
rated  fer  the  navigati(m.  It  seems  to  me»  therefore, 
that  the  proper  course  is  to  send  the  rate  down  to  the 
sessions  for  amendment.  For,  if  the  rate  be  quashed, 
this  consequence  will  ensue;  namely,  that  a  rate  will 
be  levied  in  respect  of  the  bygcme  time,  and  the  former 
overseers  of  the  parish  will  be  reimbursed  by  rates  to 
be  levied,  not  on  the  persons  who  were  occupiers  at  the 
time  when  the  expenditure  took  place,  but  by  a  rate  on 
those  persons  who  have  become  occupiers  since  that 
time.  For  these  reasons  I  think  the  case  ought  to  go 
back  to  the  sessions,  that  they  may  rate  those  parts  of 
this  property  which  ought  to  be  rated. 

LiTTLEDALE  J.  I  am  entirely  of  the  same  opinion, 
that  the  principal  subject  of  this  rate,  viz.  the  navi- 
gation, is  not  rateable  and  I  think  the  case  ought  to 
go  back  to  the  sessions  to  have  the  rate  amended.  The 
inconvenience  mentioned  by  my  Brother  Bm^  would 
certainly  arise  if  the  rate  were  quashed  entirely ;  but  for 
that,  I  should  have  thought  it  more  convenient  that  this 
part  of  the  rate  should  have  been  quashed  altogether. 
It  seems  to  me  there  may  be  sotaie  difficulty  (but  we 

have 


IN  THE  9th  &  IQTH  Years  OF  GEORGE  lY.  '  111 

hare  nothing   to  do  with   that)  in  ascertaining  how        1829. 

these  locks  and  towing-paths  are  to  be  rated.     The 

The  Km  a 
rate  is  an  entire  rate  on  the  whole  profits,  and  I  do  not        afmVut 

see  how  it  is  possible  to  say  how  much  a  lock  or  a    audlawnc. 

towing-path  produces.     Suppose  they  were   to  make     *^^ 

SOOO/.  annual  tolls,  how  can  it  be  ascertained  what  pro* 

portion  of  that  sum  is  contributed  by  the  locks  and 

towing-paths.     That,  however,  is  a  question  for  the 

sessions. 

Pabke  J.  I  agree  with  the  rest  of  the  Court  in 
thinking  that  the  order  of  sessions  should  be  quashed. 
The  question  has  been  argued  with  much  abiliQr,  and  at 
last  is  redacted  to  a  very  simple  point,  namely.  Whether 
we  can  pronounce  that  these  defendants  are  on  this 
finding  <*  occupiers  of  lands  ?  "  If  they  are  occupiers  of 
lands,  they  are  rateable ;  if  they  are  not  occupiers  of 
lands,  they  are  not  rateable.  Many  of  the  early  cases 
of  rateability  seem  to  have  proceeded  upon  a  dbposition 
of  the  Court  (pardonable,  but  perhaps  not  strictly  cor- 
rect,) to  extend  the  operation  of  the  statute  oiEUzabeth^ 
80  as  to  include  as  large  a  fund  as  possible  in  the  rate. 
The  law  on  this  subject  was  at  length  settled  in  the  case 
of  WUiiams  ▼.  Jones  (a).  It  is  dear  from  that  case^  that 
no  one  can  be  rated  unless  he  be  an  inhabitant  or  occu- 
per,  and  these  defendants  are  not  inhabitants.  The 
question  then  is.  Whether  they  are  occupiers  of  land  ?  If 
they  have  a  mere  easement  they  are  not  rateable.  Per- 
aoDs  who  have  a  right  of  common,  a  right  of  way-leave^ 
or  a  right  of  ferry,  are  not  rateable.  This  subject^ 
matter  of  rate  cannot  be  well  distinguished  from  the 
case  of  a  ferry  from  which  the  owner  of  the  ferry  de- 

(«)  12J2^,S4S. 

rives 
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1829.        rives  a  particular  benefit,  and  from  the  use  of  which  the 
^  public  also  derive  a  benefit.    In  Williams  v.  Jones  {a)f 

«^*w<  the  owner  of  the  ferry  had  repaired  the  landing-place, 
and  Irwux  which  was  parcel  of  a  hiirhway  on  the  bank  of  the  river, 
and  had  a  post  fixed  in  the  ground  there,  to  which  the 
boats  were  usually  moored,  and  yet  he  was  held  not  to  be 
the  occupier  of  the  highway,  though  he  had  a  special 
power  and  privilege  as  to  a  part  of  it.  Now  in  thb  case  it 
is  quite  dear  that  as  to  the  bed  of  the  river,  the  Mersey 
and  Iraaell  navigation  company  had  only  a  special  power, 
they  had  not  the  exclusive  occupation  of  any  part  of  iL 
It  seems  to  me,  therefore,  they  are  not  rateable  for  the 
bed  of  the  river.  No  person  can  be  an  occupier  unless 
he  has  the  exclusive  right  to  enjoy  some  portion  of  the 
soil.  It  will  be  found  that  that  obtuns  in  the  case  of 
the  gas  companies.  There  the  companies  who  have  gas- 
pipes  have  the  exclusive  right  to  enjoy  a  portion  of  the 
soil;  they  have  the  exclusive  right  of  occupying  by 
means  of  these  pipes  that  portion  of  the  soil  in  which 
the  main  is.  But  in  this  case,  the  company  have  no 
exclusive  right  to  occupy  any  part  of  the  soil  of  the 
bed  of  the  river.  As  to  the  locks,  if  it  shall  ap« 
pear  that  the  property  of  the  soil  (where  the  locks  are 
made)  is  in  the  company,  they  will  be  rateable.  As 
to  the  cuts  made  at  the  outset  ot  the  navigation  (the 
property  being  in  the  company),  they  are  rateable 
in  respect  of  them.  There  may  be  a  difficulty  in 
a£Bxing  the  quantum  of  rate;  that,  however,  is  not 
for  us  but  for  the  sessions  to  settle.  They  will  fix 
that  according  to  the  d^ree  of  productive  value  which 
they  may  ascertain  to  arise  from  the  occupation  of 
this  particular  part  of  the  soil.     It  seems  clear,  on  the 

(a)  12>&iif»5'l6. 

whole. 
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whoIe»  that  in  this  case  the  company  of  the  Mersa/  and       1829. 
bweU  navigation  are  not  rateable  for  the  bed  of  the     _    _ 

^  ^     ^  The  Knra 

riyeTf  for  they  have  merely  an  easement  in  it.    Pro-       i^oiMe 

bably,  certain  acts  which  they  have  exercised  might  be    and  Iswsix 

ipamk  fiicie  evidence  of  their  bdng  owners  of  the  soil;     ^'^ 

^iit  the  moment  the  statute  is  looked  at,  it  is  quite  dear 

that  those  acts  are  referable  to  the  powers  they  have 

imder  the  statute,  and  not  to  any  exclusive  right  to 

Ae  possession  of  the  soiL    It  seems  to  me,  therefore, 

that  they  are  not  liable  to  be  rated  for  the  bed  of  the 

river,  having  only  an  easement  in  it,  but  that  they  are 

liable  to  be  rated  for  the  cuts,  for  they  are  owners  of 

die  soil  of  them,  and   derive  a  benefit  from  them» 

other  directly  in  the  shape  of  toll,  which  they  receive 

fiom  other  persons,  or  indirectly  in  respect  of  what  they 

receive  from  their  own  customers;  and  whether  they 

receive  it  from  other  persons  who  pay  toll,  or  receive  it 

fiom  their  own  customers  at  the  end  of  the  voyage, 

makes  no  di£ference,  as  the  enjoyment  of  that  land  is 

profitable  to  them  in  both  cases,  and  for  that  profit  they 

ought  to  be  rated.    As  to  the  remaining  question,  it 

will  be  whether  they  are  owners  of  the  soil  on  which 

the  locks  are  placed ;  if  they  are^  and  if  they  have  the 

land  im  which  the  locks  are  {^aiSed  in  their  use,  if  they 

liave  the  right  of  possession,  and  receive  the  profit 

arising  on  that,  they  will  be  rateable. 

Lord  TEirrERDEN  C.J.  All  that  we  can  pronounce 
is,  that  we  quash  the  order  of  sessions :  the  rate  is  not 
brought  up  before  us. 

Order  of  sessions  quashed. 
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The  King  against  Thomas* 


T  JPON  an  appeal  against  a  rate  for  the  reUef  of  the 
poor  of  the  parish  of  Keynsham^  in  the  county  of 
Somerset^  whereby  the  defendant  and  other  proprietors 
of  the  navigation  of  the  river  Avouy  from  Hanham  vq\\\s 
to  the  city  of  Bath^  were  rated  in  the  aggregate  sum 
of  2/.  105.  upon  an  annual  value  of  100/.,  for  or  in 
respect  of  a  lock,  sluice,  cut,  and  land  covered  mih 
wetter^  being  part  of  the  river  Avon  in  the  said  pariah^ 
and  for  profits  arising  from  the  same  by  carriage  of 
banki^  to"make  nierchandiase  and  persons  thereupon,  being  a  propor- 
tionate part  of  the  tolls  collected  and  received  in  re- 
spect of  merchandize  and  persons  carried  upon  the  river 
Avon^  from  and  to  Hanham  mills  to  and  from  the  city 
of  Bathj  the  sessions  amended  the  rate  by  striking  out 
the  words  **  and  land  covered  with  water^  being  pari  of 
the  river  Avon  in  this  parish,**  and  by  altering  "  100/." 


By  ED  act  of 
parliament  cer- 
tain penont 
were  authorised 
to  make  the 
river  jfvan  na- 
vigable from  B, 
to  ff,,  and  to 
maintain  such 
navigation ; 
and,  for  thoie 
purposes,  to 
clear,  scour, 
open,  enlarge, 
or  straighten 
the  river,  to 


new  cuts, 
trenches,  or 
passages  for 
water  through 
lands  adjoin- 
ing ;  and  to 
build  bridges, 
sluices,  lodu, 
&Ci  and  to  do 
all  other  things 
necessary  for 

mdlluuidn^the  ^  ^^'9  and  2/.  105.  to  25.  6^,  subjea  to  the  opinion  of 

^!^^h  ^?**    this  court  on  the  following  case :  — 

ing  satisfacaon       The  river  Avon  was  made  navigable  soon  after  the- 

to  the  owners  ^ 

of  lands;  and    passing  of  the  10  Anne,  c.  8.,  entitled   "An  Act  for 

commissioners 
were  appointed 

to  settle  what  satisfaction  every  person  should  have  for  such  proportion  of  liis  lands  as  should 
be  cut,  dug,  removed,  or  made  use  of  for  carrying  on  the  undertaking,  and  to  settle  what 
proportion  Of  such  purchase-money  or  satisfaction  ev6ry  person,  having  a  particular  tetate  > 
or  interest  in  any  of  the  premises,  should  hove  for  his  respective  interest ;  and,  in  consider- 
ation of  the  expenses  to  be  incurred,  the  undertakers  were  authorised  to  take,  for  their  own 
proper  use  and  behoof,  certain  tolls.  The  undertakers  made  the  river  navigable,  soonrad 
and  cleansed  the  same,  and  made  a  certain  cut  and  lock,  for  the  purposes  of  the  navigation, 
upon  lands  purchased  by  them :  Held,  that  they  were  not  liable  to  be  rated  to  the  poor  for 
the  land  covered  with  water,  being  part  of  the  river  jivan,  because  they  were  not  occupiers 
of  that  land,  but  had  a  mere  easement  in  it ;  secondly,  that  they  were  liable  to  be  rated 
for  the  cut  and  lock. 

making 
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making  the  river  Aoon,  in  the  counties  of  Somerset  and    *   1829. 
(StoHOfsfer,  navigable  from  the  city  of  Baik  to  or  near     _    ^ 
£Em&»i  mills,"  and  was  so  made  under  the  authority  of 
that  act  by  the  proprietors  of  the  navigation,  the  prede- 
cessors of  the  appellants.    Bythe47G.d.»endtled  **An 
Act  for  enabling  the  proprietors  of  the  navigation  of  the 
river  Jum^  in  the  counties  oi  Somerset  and  Gloucester^ 
from  the  city  of  Bath  to  or  near  Hanham  mills,  to 
Biake  and  maintain  a  horse  towing-path  for  the  purpose 
of  towing  and  hauling  with  horses,  or  otherwise,  boats, 
lighters,  and  other  vessels  up  and  down  the  said  river," 
fiiither  powers  were  given    to  the  said  proprietors* 
The  river  has  continued  to  the  time  of  the  rate  navi- 
gated and  navigable^  and  the  proprietors  have  received 
the  tolls,  rates,  and  duties  given  by  the  acts,  or  either  of 
Aem,  from  all  passengers  and  goods  passing  on  the 
river.     No  part  of  the  towing-path  mentioned  in  the 
set  of  the  47  6.  3.  is  within  the  parish   of  Keynshawu 
A  certain  cut  was,  before  the  passing  of  the  47  6.  S., 
made  in  the  respondent  parish  as  part  of  the  river,  and 
a  cotain  lock  within  that  parish,  and  in  that  cut,  was  at 
the  aaine  time  constructed  at  the  expense  of  the  pro- 
prietors for  the  purposes  of  the  navigation,  and  under 
the  provisions  of  the  statute  <^  Anne^  and  both  have 
been  and  still  are  used  for  the  same  purposes  by  per- 
sons paying  tolls,  rates,  and  duties  to  the  proprietors. 
And  the  proprietors  have  and  still  do,  under  the  powers 
of  the  statute  of  Anne^  from  time  to  time  as  need  re- 
qairea,  dear,  scour,  and  cleanse  tlie  bed  of  the  river. 
The  dear  annual  amount  of  the  tolls,  rates,  and  duties 
leoeived  by  virtue  of  the  statute  of  Jmie  on  the  naviga- 
tion, which  is  eleven  miles  in  length,  is  4000/.  per 

I  2  annum. 
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1889.  annum.  The  length  oF  the  river  in  the  respondent 
parish  is  three  miles,  the  length  of  the  cat  in  that  pariah 
is  300  yards.  No  specific  toll,  rate,  or  dnty  b  payable 
for  passing  the  lock  or  cat.  For  the  purposes  of  the 
tolls,  rates,  and  duties,  the  cut  and  lock  are  parts  of  the 
navigation  of  the  river.  The  cut  and  lock  are  substi- 
tuted for  the  natural  river.  None  of  the  appellants  re- 
side within  the  parish  of  the  respondents.  The  ques- 
tion for  the  opinion  of  this  Ck>urt  was,  Whether  the 
appellants  were  rateable  for  the  whole  or  any  part  of 
the  subject-matter  of  the  rate  ?  If  they  should  be  of 
opinion  that  the  whole  is  rateable,  the  rate  to  be  con- 
firmed ;  or,  if  they  should  be  of  opinion  that  the  cut 
and  lock  only  are  rateable,  the  rate  to  be  amended  by 
reducing  the  annual  value  to  5/.,  and  the  amount  of 
assessment  to  25.  6d.  If  they  should  be  of  opinion  that 
the  lock  only  is  rateable,  then  the  rate  to  be  amended 
by  reducing  the  annual  value  to  2/.  105.,  and  the  amount 
of  the  assessment  to  Is*  Sd.  If  of  opinion  that  no  part 
is  rateable,  the  rate  to  be  quashed. 
.  This  case  was  first  argued  at  the  sittings  in  Banc 
after  Michaelmas  term ;  and  in  the  course  of  that  aigu« 
ment  Bayley  J.  intimated  his  opinion  that  the  company 
were  rateable  for  the  land  covered  with  water ;  but  by 
the  direction  of  the  Ck)urt,  the  case  was  argued  again  a 
second  time  in  the  early  part  of  this  term,  by 

Jeremy  and  Moody  in  support  of  the  rate.  The  com- 
pany are  occupiers  of  the  banks  and  bed  of  the  river; 
for  it  is  found  as  a  ibct,  that  they  have  scoured  and 
cleansed  the  bed  of  the  river.  That  act^  per  se^  would 
be  sttflScient  evidence  of  occupation,  or  even  of  pos- 
sessory title  jn  an  ordinary  case.    Assuming^  however, 

that 
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tluit  the  acts  done  by  the  company  nciust  be  taken  to 
hETe  been  done  in  exercise  of  the  powers  granted  to  them 
by  the  act  of  parliament,  there  is  quite  sufficient  to 
diew  that  they  had  the  soil  of  the  river;  for  the  act  of 
the  10th  of  June  (a)  authorizes  the  undertakers  to  dear, 

scour, 


1829. 


(a)  By  tfae  10  Annet  c.  8.  i.  1.  it  was  enacted,  that  the  mayor,  alder- 
noi,  and  oommon  council  of  the  city  of  Bathf  their  succesaors  and  as* 
agnsy  or  aueb  pcnon  or  perMms  as  they  should  nominate  and  appoint, 
ihoaU  be  and  wen  aathorited,  at  their  proper  costs  and  diarges,  to  make  the 
liver  Aeon  (from  the  city  of  Bath,  down  into  and  within  the  mill  pool 
or  wear  pool  below  Sannam  mills  and  wear,  not  exceeding  150  yards,) 
umpkAe  Ibr  boats,  lighters,  and  other  vessels ;  and  from  time  to  time  to 
eontinue,  maintain,  and  use  such  navigation  in  such  manner,  and  also 
hjr,  through,  and  upon  sodi  pasiages  and  watercourses  into  the  ssid  river 
as  they  should  think  fit ;  and  for  those  purposes  to  clear,  scoer,  open, 
enlarge,  or  stnigfaten  and  restnin  the  said  river  from  the  place  aforesaid, 
or  any  otfier  streams*  brocdLs,  or  watercourses,  which  came  or  might  be 
brae^gfat  into  the  same ;  and  to  dig,  open,  or  cut  the  banks  of  )he  river* 
or  any  other  the  streams,  brooks,  or  wateroourses  aforesaid ;  and  to  make 
any  new  cuts,  treDcbes,  or  pasMges  for  water,  in,  upon,  and  through  the 
lands  or  grounds  adjoining,  or  near  unto  the  river,  streams,  brooks,  or 
watercourses,  as  they  should  think  fit  and  proper  for  navigation  of  boats, 
te.  or  any  ways  necessary  for  the  more  convenient  carrying  on  and 
siBEUiug  the  said  undertaking,  being  the  soil  or  ground  of  her  majesty, 
or  of  any  other  person  or  peivons,  Ac ;  and  to  remote  all  trees  and 
ether  obstructions  vriiich  might  hinder  the  navigation,  either  in  sailing 
erhaliflfg  of  boots,  lighters,  &c.  upon  the  river,  brooks,  Stc* ;  and  to  build 
sod  make  over  or  in  the  river,  streams,  &c.  or  upon  the  lands  adjoining 
or  near  the  same,  or  any  of  them,  sudi  bridges,  sluices,  or  other  works 
as  and  wbnre  diey  the  undertakers  and  their  successors  should  think  fit, 
and  to  aber,  repair,  and  amend  the  same ;  and  to  make  any  ways,  pas- 
ssges,  ftc  for  the  carryiog  commodities,  goods,  and  all  other  things  to 
and  firam  the  rivef,  navigable  passages,  &c.,  and  for  carrying  all  manner 
of  nwlajals  for  erecting  the  said  works,  and  for  altering  the  same,  and 
to  lay  the  materiala  on  the  ground,  near  the  places  where  the  works  should 
be  made  at  done ;  and  to  amend,  heighten,  or  alter  any  bridges,  or  to 
torn  or  alter  any  higbways  in  or  upon  the  river,  streams,  &c.  as  might 
hinder  the  nav^tion  thereon ;  as  also  to  set  out  and  appoint  towing-paths 
ftr  haBng  or  dxmwing  of  boats,  ftc  passing  upon  the  river,  streams,  ftc 
M  the  mid  undertakers  and  their  suoceasois  should  think  convenient,  and 
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scour,  open,  enlarge,  or  straighten  the  river,  to  dig  or 
cut  the  banks,  to  make  new  cuts  for  water  through  tlie 
lands  adjoining  the  river,  to  remove  trees  and  other 

obstroctions^ 


to  do  all  other  matten  and  things  whidi  the  laid  underUken,  their  aangnt 
or  nominees,  should  think  necessary  for  making  and  maintaining  the  riTer, 
streams,  &c.  navigable  as  aforesaid,  or  for  the  improrement  or  preserr- 
ataon  thereof,  the  said  undertykersy  their  succcseors  or  asngns,  fiqt  gtving 
satisfaction  to  the  owners  or  proprietors  of  such  lands,  tenements,  or  ho- 
reditaments  respectively,  as  shall  be  digged,  cut*  or  removed,  or  otherwise 
made  use  of  for  pathways,  or  the  carrying  on  and  effecting  the  said  naviga^ 
tion,  or  maintaining  the  same  acccvding  as  was  thereinafter  by  that  act 
provided  for  and  appointed. 

By  i.  2.  certain  persons,  therein  mentioned,  were  appointed  commia- 
aoners  for  settling  any  difference  that  might  arise  between  the  under- 
takers, &c-  and  the  proprietors  of  the  said  lands,  tenements,  or  heredita- 
ments ;  and  they  were  thereby  empowered  to  settle  and  determine  what 
satisfaction  every  such  person  should  have  for  such  proportion  of  his  lands. 
Sec  as  should  be  cut,  digged,  removed,  or  made  use  of  as  aforesaid,  and 
for  the  damsge  that  should  be  thereby  sustained;  and  to  adjust  and 
settle  what  share  and  proportion  of  such  purchatefnoru^  or  satisfaction 
every  tenant  or  other  person  having  a  particular  estate,  term,  or  interest 
in  any  of  the  premises,  should  have  for  his  respective  interest  or  ri^t. 

By  1. 4.  it  was  enacted,  that  in  coniideration  of  the  chaiges  and  ex- 
penses the  undertakers,  &c.  would  be  at,  not  only  in  making  the  river 
navigable^  but  also  in  repairing  and  keeping  up  die  aaid  w«ka,  locks,  Ac 
it  should  be  lawful  for  them  at  all  times  thereafter  to  demand,  receive^ 
and  take  for  their  own  proper  use  and  benefit  in  respect  of  their  charges 
and  expenses  aforesaid,  for  all  and  every  passenger,  goods,  &c.  that  should 
be  canied  down  the  said  river  from  the  city  of  J9Sai4  to  JETaiiiMWS  miU%  the 
rates  and  duties  thereafter  mentioned. 

Sect,  12,  reserved  to  the  lords,  owners,  or  proprietors  of  all  royalties  or 
liberties  of  fishing  or  fowling  in  the  river,  their  respective  righta  of  fishing 
.  or  fowling  in  the  same. 

Sect.  15.  enacted,  that  in  case  the  undertakers  of  the  navigation 
ahould  not,  when  oocasbn  required,  sufficiently  repair  and  amend  aU 
defects  and,  decays  that  should  happen  to  the  locks  erected  by  virtue  of 
that  act,  or  within  four  days  after  notice  given  to  them  to  do  the  same* 
it  should  be  lawful  to  the  proprietors  or  possessors  of  the  wein  and  mills 
adjoining  to  such  locks  to  repair  the  same^ 

The 
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obiftnicdon%  to  m^ke  bridge9f  duic^  and  other  works  18S6^ 
fllfer  or  in  the  river,  or  upou  tho  Iwds  adjoiniiig  the 
Wiie^  and  to  do  all  things  necessary  for  making  the 
riTer  Davicplde^  first  giving  satisfaction  to  the  owners  of 
such  lands  as  shall  be  used  for  the  purpose  of  main- 
taining the  navigation.  Section  £•  speaks  q{  purduue^ 
monof^  and  appoints  commissioners,  who  are  to  settle 
what  proportion  of  such  purcbase*money  every  person 
having  a  particular  estate  or  interest  in  the  premises 
shaU  have  for  his  respective  estate  or  interest.  This  act 
of  parliament,  therefore^  contemplates  a  purchase  to  be 
made  by  the  undertakers  of  the  navigation.  It,  Uiere* 
fore,  differs  in  this  respect  from  the  act  of  parliament 
made  for  making  navigable  the  rwer  Itchin^  upon  which 
the  decision  in  the  case  of  HoUis  v.  Goldfinch  (a)  pro* 
ceeded.  The  company  here  might  maintain  trespass 
for  any  injury  to  the  soil  of  the  river.  They  are,  there* 
bre,  in  the  possession  or  occupation  of  it.  By  section  1 5. 
of  the  statute  of  Anne^  in  case  the  undertakers  of  the 
nsvigBtion  shall  not  well,  and    sufficiently  repair  all 


The  47  <7i  5.  after  recitiiig  die  etalate  of  Anne^  the  appointnieitt  of 
■wnmxi  to  cncute  the  works,  end  that  the  taid  oomiiieeB  had  proceeded 
U>  poidiaiie  lands  and  hereditaments,  and  to  make  the  nayigation  and 
ivoiks,  and  to  earrf  on  the  same  under  the  rules  and  regulations  of  the 
leaiHi  ac^  and  that  the  tolls  arising  fiwn  the  nafigation,  ti^gether  with  the 
locks  and  other  works  belonging  to  the  same,  had  become  vested  in  the 
company  of  proprietors  of  the  Kennet  and  Avon  canal  nayigation,  enacted^ 
Oat  it  should  be  lawlbl  far  the  said  company  of  proprietors  to  make 
towmg-paths  for  dmwiog  with  horses,  &c.  any  boats  or  other  Teoela 
narigatiBg  theroon,  between  Baih  and  the  mill  pool  and  wear,  below 
Haiuiam  milla  and  wear,  not  exceeding  150  yards;  to  purchase  lands 
ibr  that  piirpoae ;  and  upon  payment  or  tender  of  the  money  agreed  upon 
for  the  puithMc  of  such  lands,  ftc.  immediately  to  enter  upon  such 
lands,  && 

(e)  lir.4-CS05. 
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decays  which  shall  hi^>pen  to  the  lodes  within  few  days 
after  notice  to  them:  to  do' the  sanie^  a  rig^t  of'  eotiy  ia^ 
given  to  the  proprietors  or  possessors  of  the  wears  and 
mills  next  adjoining  to  such  locks  to  r^Mtir  the  same^ 
This  dause  virtually  ezctudies  any  right  of  entry  in  all 
other  cases.  The  statute  47  G.  3.  recites  the  statute  of 
Annef  and  the  appointment  of  nominees  to  execute  the 
works,  and  that  the  nominees  had  proceeded  to  purchase 
lands  and  hereditaments,  and  to  make  the  navigation 
and  works,  and  to  carry  on  the  same.  It  contains  a 
clause  enabling  the  proprietors  to  purchase  lands  to 
make  towing-paths,  and  upon  payment  or  tender  of  the 
money  agreed  upon  for  the  purdiase  of  such  Ifrnds^  the 
proprietors  of  the  tolls  and  shares  are  to  have  a  right  of 
entry*.  The  case  states  as  a  fad  that  the  proprietors 
hav^  cleansed  and  scoured  the  bed  of  the  ri^r.  •  That, 
per  se^  would  be  suffident  evidence  oS  occupation  of 
the  river.  It  gave  them  a  possessory  title.  They 
were,  therefore,  the  occupiers  of  the  bed  of  the  river, 
and  might  maintain  trespass.  Budkeridge  y.  Ingram  {a) 
is  an  authority  to  shew  that  the  proprietors  had  an 
interest  in  the  realty.  But  it  is  not  necessary  that 
the  company,  in  order  to  be  rateaUe  for  dieir  profits; 
should  have  such  a  possessory  interest  In  the  soil  as  to 
enable  them  to  maintain  trespass;  they  are-  rateable  if 
they  receive  a  profit  from  the  use  of  land  locally  situate 
within  the  parish,  Bex  v.  Cardingjton  (6),  Bex  v.  Mao- 
donald  (c),  Bex  v.  The  Trent  and  Mersey  Naagation  {d)i 
Bex  V.    The  Birmingham   Gas    Ccmpany  (^),    Bex  Vr 


(a)  8  Vu.  Jun.  659. 
(c)  lS.Ruf,0i{4. 
(«)  127.4-C506. 


(6)  Camp.S»\. 
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Tke  Brigktm  Gas  Company  {a)^  Bex  y.  Baih{b\  Bex  1829. 
▼•  The  Bochdak  Water  Warks{j:\  Jikins  y.  Davi${d). 
And  die  pn^rietors  of  a  river  nayigation  were  held  to 
be  ratable  for  the  bed  of  the  river  in  Bex  Y.Palmer  {e)^ 
md  Bex  Y.  The  Earl  of  Portmore  (/).  The  case  of 
BexY.Tke  TmOees  rf  the  Bioer  Weaver  Navigatwn{g) 
was  dedded  upon  the  ground  that  the  tolls  were  ap- 
plicable to  public  purposes.  In  The  Duke  of  'See^ 
ttaOe  V.  Clarke  iji)^  it  was  decided  that  the  commissioners 
of  sewers  could  not  maintain  trespass,  on  the  ground 
dut  they  were  public  functionaries  without  having  any 
interest  whatever. 

Cam^bM^  Bogers^  and  Bere  cpntriL  The  company 
of  pn^rietors  are  not  rateable  for  the  land  covered 
with  watery  for  the  locks,  or  the  sluice.  The  statute 
47  6. 3.  does  not  bear  upon  the  question,  because  it  is 
foond  that  no  part  of  the  towing-path  is  within  the 
parish  of  Keynsham.  First,  the  company  are  not  rate* 
able  for  the  land  covered  with  water,  being  part  of  the 
river  Jwn^  because  they  are  not  occupiers  of  that  land 
widun  die  meaning  of  the  4Sd  of  EliTsabeth.  In  order 
to  be  rateable^  they  must  have  an  actual  occupation  of 
the  soil  of  the  river.  Their  rights  are  defined  by  the 
statute  oiAnne^  which  gives  the  undertakers  no  interert 
in  the  soil  or  the  water.  It  does  not  even  give  them 
the  use  of  the  water  in  a  more  ample^mannor  than  each 
of  them  ha  as  one  of  the  public.  Their  interest  h 
veiy  analogous  to  that  of  the  trustees  of  a  turnpike  road. 

(a)  SB.^C.  466.  (&)  14  Sasi,  609. 

(0  IM.4^S.  634.  (if)  Cald.  315. 

(e)  IA4-C.546.  (/)  lB.iC.55U 

{g)  IB^f  t.  70.  (A)  8  Taunt.  602. 

But 
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J  929/  Bat  ther^  iwsomch  as  such  trustees  run  no  risky  «Kid 
•  7*  incur  np  cbarge,  they  have  no  interest  in  the  tolls; 
jgainu  whereas,  by  seclion  i,  of  this  act)  in  consid^mtaon  ot 
the  charges  to  be  incurred  in  making  thi^  lirer  nayi- 
gablei  these  proprietors  have  the  gvant  of  toll.  There 
is  no  analogy  between  the  toll  taken  upon  a  river  navi^ 
gation^  and  the  toll  taken  upon  a  canaL  This  act  of 
parlifunent  gives  certain  persons  a  right  to  take  toll  of 
those  who  pass  over  the  soil  of  thiid  persons,  and 
along  flowing  water  which  is  publtci  juris.  This  toUf 
therefore,  is  in  the  nature  of  toll  thorough,  whidi  is  a  tidl 
taken  for  passing  over  a  highway  where  the  owner  of  the 
toll  claims  nothing  in  the  soil,  and  the  consideration 
upon  which  the  claim,  is  (bunded  is  expressed  in  the 
act  to  be  the'  cleansing  of  the  river,  which  would  have 
been  a  sufficient  consideration  at  common  law,  Lord 
Peliam  v.  PiciersgiU  {a).  But  the  toll  taken  upon 
a'  canal  is,  strictly  speakings  toll  traverse,  which  r^ 
quires  no  consideration  to  support  it,  because  it  is  ex- 
pressly defined  to  be  '^  a  payment  of  a  sum  of  moaej 
tac  passing  over  the  private  soil  of  another,"  Heshord  ▼• 
WiU$  (6) ;  and,  therefore,  when  canal  proprietors  have 
purchased  land  and  cut  then:  canal  through  it,  they  may 
demand  tolls  of  those  persons  passing  over  their  soil 
without  shewing  any  consideration  to  support  the  de;- 
mand.  Now  toll  thorough  is  not  rateable,  but  toll  tra** 
verse  is.  The  company  of  proprietors  in  this  case 
cannot  bring  *miy  action  for  intermeddlmg  with  the 
water,  unless  it  interfere  with  or  abridge  their  franchise. ' 
The  undertakers  did  not  make  the  channel,  nor  cause 
the  water  to  flow  in  it,  as  in  the  case  of  artificial  canals. 

(a)  1  r«  R.  660.  (5)  Sid.  484.     1  Mod.  48.  S.  Ci 

If 
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If  thqr  had,  the  telb  would  liaTe  been  higher.    They        1889. 
sunply  removed  the  difficulties  ia  the  way  of  the  navi- 
gation, and  the  tolls  are  paid  to  them  for  doing  that 
only.    The  act  of  parliament  gives  them  a  statutable 
licence  to  enter  fi>r  the  purpose  of  doing  that  which  the 
legislatare  deemed  to  be  for  the  benefit  of  the  public, 
but  it  does  not  give  them  any  interest  in  the  soil.    They 
casDOt  maintain  trespass  for  any  injury  done  to  the 
laud;  and  a  party  is  not,  in  any  case,  rateable  as  oc- 
copier  of  land  where  he  cannot  maintain  trespass  for 
an  injury  done  to  that  land.     In  Rex  v.  The  Mayor  of 
Sudbwy  (a),  Hclroyd  J.  relied  upon  the  fact,  that  the 
otnporation  were  in  possession  and  could  maintain  tres- 
pass, in  order  to  shew  that  they,  and  not  tlie  burgesses, 
were  rateable.     So  in  Rex  v.  Watson  {b)y  Lawrence  J. 
ays,  <<  The  party,  if  rateable  at  all  in  respect  of  land, 
mast  be  rated  as  occupier ;  occupation,  properly  speakn 
iog,  is  possession,  and  trespass  can  only  be  brought  by 
him  who  is  in  possession  of  the  land.*'     So  in  Rex  v. 
EBis  (c),  Le  Blanc  J.  founds  his  opinion  upon  the  fact, 
diat  tlie  right  assessed  was  a  right  of  soil. 

Then  if  the  true  criterion  to  determine  whether  a 
paity  \>e  rateable  as  the  occupier  of  land  be  whether  he 
can  maintain  trespass  in  respect  <>f  an  injury  done  to 
dmt  land,  the  question  is.  Whether  this  company  can 
audntain  trespass  for  an  injury  done  to  the  soil  of 
the  river?  Before  the  passing  of  the  statute  of  Annej 
Ae  then  owners  of  the  soil  of  the  river  were  the  oo*- 
cupiers,  and  were  entitled  to  maintain  trespass  for  any 
iBjQiy  done  to  it.    That  ftct  of  parliament  does  not  take 


(a)  lB.iC.Z9S.  (6)  5JBfli/,487. 

(c)  tl64^&664. 
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18^.  away  from  the  original  owners  the  soil  of  the  riyer,  et 
the  mines  under  it,  but  merely  gives  the  undertakers 
certain  rights  to  be  exercised  in  alieno  solo.  The 
original  owners,  therefore,  continued  to  have  the  soil 
subject  to  the  easement  of  the  company,  and  may  still 
maintain  trespass  for  an  injury  done  to  the  soil  of  die 
'river;  there  may  even  be  a  part  of  the  bed  of  the 
river  into  which  the  company  may  never  have  had 
any  right  to  enter.  Suppose^  for  example,  there  were 
100  yards  of  the  navigation  which  had  never  required 
to  be  scoured,  deansed,  or  widened,  the  company  would 
never  have  had  any. right  to  enter  into  that  part,  be- 
cause they  have  authority  only  to  enter  for  the  pnr^ 
poses  of  cleansing,  scouring^  and  rendering  the  river 
navigable.  The  original  owners  of  the  soil  might 
maintain  trespass  against  the  company  of  proprietors  if 
they  broke  the  soil  of  the  banks  for  any  other  puiposes 
than  those  mentioned  in  the  act  of  parliament  The 
latter  could  not  justify  even  entering  for  die  purposes  of 
vndening  the  river,  unless  such  widening  was  necessary 
in  order  to  render  the  river  navigable.  It  is  clear, 
therefore^  tiiat  the  former  owners  of  the  bed  of  tiie  river 
may  maintiun  trespass  against  a  wrong-doer,  and  that 
the  company  of  proprietors,  who  have  a  mere  easement 
in  alieno  solo,  cannot.  They  are  not,  therefore^  the 
occupiers  of  the  land  covered  with  water ;  and  Bex  v. 
Joagffe{a)  is  an  express  authority  to  shew  that  a  mere 
easement  in  the  soil  of  another  is  not  rateable.  The 
right  which  the  proprietors  of  this  navigation  have  is  not 
distinguishable  in  principle  from  that  which  the  owner 
of  a  ferry  has :  he  has  a  right  to  cross  the  river,  and  if 

(a)  s  r.  it.  sa 

the 
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tile  owner  of  the  soil  of  the  riyer  sabtraded  the  water  1829. 
he  would  be  guilty  of  a  wrongful  act»  and  would  be  liable 
to  an  action  on  the  case  at  the  suit  of  the  owner  of  the 
Seaj;  but  the  latter  has  no  right  to  the  soil  over  which 
the  water  nms,  ndther  have  the  owners  of  this  navigation. 
It  is  a  general  prindple,  that  trespass  lies  only  for 
iDJuiks  to  real  property  corporeal  in  possession  of  the 
plainti£  There  are  two  exceptions  to  that  rule;  they 
aie  a  finee  warren  and  a  several  fishery.  It  is  doubtful, 
liovever,  whether  a  several  fishery  can  exist  without 
ownership  of  soil,  Seymour  v*  Lord  Courtenay  (a).  The 
lif^t,  in  those  cases,  is  founded  on  the  exclusive  pos* 
session  which  the  owner  of  a  several  fisheiy,  or  a  firee 
warren,  has  in  those  franchises*  It  is  an  universal  rule^ 
that  the  possession  must  be  exclusive  to  entitie  a  party  to 
"•^*^tii'r  trespass.  There  must  also  be  an  interest  of 
the  plaintiff  in  the  land,  dther  temporary  or  conditional, 
as  prima  vestura.  .  In  ChaUenor  v.  'I^oma${b)j  it  is  said 
by  the  Ciourt,  if  the  land  under  the  water  does  not  per- 
tain to  the  plaintifl^  but  the  river  only,  then  upon  a  dis- 
tmbanee  his  remedy  is  only  by  action  on  the  case  upon 
any  diversion  of  it,  and  not  otherwise.  The  right  of 
die  company  in  this  case  is  analc^us  to  the  right  of 
madcet,  into  which  the  puUic  have  a  right  to  enter  and 
sell,  as  the  public  have  here  to  pass  and  repass,  subject 
to  payment  of  toll,  for  which  an  action  may  be  main- 
tained, but  not  trespass.  Hie  Mayor  of  Northampton  v. 
Ward{c).  The  case  of  Rex  v.  Bdl{d)  is  decisive  of 
tills.  There  the  appellant,  as  lessee  of  the  tolls  of  the 
auffket,  was  held  not  to  be  rateable  as  an  occupier  of 

(a)5Awy.8814.;  wadwtt  JhJie  of  Sammet^.  Fogmdt,  5  B*^  C.V!. 

(()  Tdv.  14S.    8.  C.  CWcU.  t  BnmmJL  145. 

(e)  1  W9u  107.  (d)  6M.iS.  SSI. 

land. 
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16f  9*  land,  becanse  he  bad  no  interest  in  the  soil.  \LUUe* 
dale  J.  Suppose  these  proprietors  had  been  owners  <tf 
the  soil  as  well  as  grantees  of  the  tolls,  how  would 
the  case  have  been  ?]  Still  they  would  not  have  been 
rateable;  few  the  tolls  are  bolden  separately  fiom  the 
soil,  and  by  distinct  titles.  In  Heddey  v.  Wdhouse  (a) 
this  distinction  is  taken,  *'  If  the  king  grant  a  fiur  or 
market  with  toll  certain  to  one  and  his  heirs,  to  be 
bolden  in  land  whidi  is  borough  En^isk^  and  the  grantee 
die^  the  hdr  at  the  common  law  shall  have  the  fiur  or 
market  and  the  toll,  but  the  yomiger  son  shall  have  the 
piccage  and  stallage  with  the  soil  by  custom/'  The 
mere  use,  though  exclusive  of  land,  does  not  entitle « 
party  to  maintain  trespass.  Thus  trespass  will  not  lie 
fiao:  disturbance  of  a  pew^  in  which  a  party  claims  no  in- 
terest, but  only  to  sit  there,  Dawiree  v.  Dee  (6),  Siods  t« 
Booth  {c).  So  in  the  case  of  rights  of  common  and 
private  rights  of  way,  trespass  will  not  lie  fi>r  an  infiniigei« 
ment  of  those  rights.  In  Conyn*s  Digest^  J^espassD^ 
it  is  laid  down  generally,  that  trespass  quare  clausnm 
firegxt  does  not  lie  where  damage  is  done  to  a  privil^ej 
liberty, .  or  easement  which  a  man  has  in  the  soil  of 
another,  but  he  may  have  an  action  on  the  case.  In  all* 
these  cases,  be  has  the  use  of  the  land,  and  profits  and 
advantages  arising  out  of  the  land ;  but  stiU,  having  no 
tangible  interest,  trespass  will  not  lie.  At  all  events 
a  limited  use,  such  as  that  which  this  company  has, 
is  not  sufficient.  There  must  be  a  sole  and  exchisiiee 
use,  as  a  sole  and  exclusive  pasturage  of  cows  iti 
particular  meadows,  Birt  v.  Moore  {d).    Commissioners 

(a)  Moore,  474.  (6)  Palm.  4fi.     2  JioU.  Rep,  159. 

(c)  1  T.  R.  488.  (d)  5T,R.  329. 

of 
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of  (^en  who  have  only  a  bare  authority,  and  no  estate 
or  ffiteresti  cannot  maiqtain  trespilas,  The  IMe  ofNem^ 
ottUe  V.  Clarke  {a).  So  eomniiasioaers  under  an  in- 
okwue  act  have  no  possession  of.  the  soil.  Driver  ▼• 
SiBgmm{b).  So  the  conservators  of  a  river,  whose 
dudes  are  defined  by  the  1  Hen.  4.  c.  12.,  to  be  to  sur- 
vey aDd  keep  the  waters  and  great  rivers,  and  to  amend 
de&dts,  are  not  occupiers  of  the  river.  Lord  Hakp 
De  Jure  Maris^  c.  5.  p*  2S.  (c),  describes  them  as  river 
acATeagers.  In  modem  times,  the  undertakers  of  a  navi* 
grtkm  purchase  land,  and  cut  their  canals  through  the 
Isad  purchased.  They  are  the  occupiers  of  that  land, 
and  the  tolls  are  the  profits  derived  firom  the  use  of  it. 
Bot  where  undertakers,  as  in  this  case,  have  a  mere 
light  to  be  exercised  in  the  soil  of  another,  they  have 
m  occupatioD  of  the  land,  but  a  mere  easement  on  it*  * 
Bmhrtdge  v.  Agram  is  an  authority  to  shew  that  the 
proprielorB  of  this  navigation  had  no  interest  in  the  soil, 
bat  a  mere  easement  on  it.  There  are  many  instances 
where  rivers  have  been  made  navigable  under  powera 
gnmted  by  act  of  parliament  By  the  statute  16  & 
17  Car.  2^  power  was  given  to  certain  undertakers  to 
makfe  the  river  Jidin  navigable ;  but  the  act  ofparlia^ 
meot  did  not  vest  the  soil  of  the  river  in  those  Under*. 
takei%  but  gave  them  rights  to  be  exercised  in  alieno 
sdo^  very  similar  to  those  granted  to  the  undertakers  by 
die  statute  of  Jnues  and  in  HoUis  v.  GoUyuuh{d\  this 
Court  hdd  that  the  proprietors  had  no  occupation  of 
the  Mil,  but  a  mere  easement  on  it,  and  that  they  could 
Bot  inainti^n  trespass.    The  river  ^ooa  ia  a  highway; 


18S9. 

TlMMIAiA 


(a)  8  TainU.  S03. 

(c)  1  Bargrtne^s  Lam  Tnett. 


(5)  8  Taunt.  614.  note, 
(d)  1P.4^C.205. 
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18S9*  it  is  a  river  common  ta  all  the  king^s  sabgects,  Fm. 
Abr.  Chemin.  A.,  HaoBik.  P.  C.  c.  76.  s.  IL  and  JEsr  ▼• 
Severn  and  Wye  Itailwajf  Ckm^pamf{a).  The-imder- 
takers  ought  to  be  considered  as  trustees  or  public 
officers,  like  commissioners  of  sewers,  or  trustees  of 
a  turnpike  road. 

The  cases  relied  upon  by  the  other  side  are  distin- 
guishable. .  InBeai  Y.  Cardingkm  {b)f  the  rate  was  im- 
posed on  the  sluices  which  were  vested  in  the  pro* 
prietors.  In  Bex  v.  Palmer  {c)y  die  grantee  was  to 
enjoy  the  cuts  in  as  ample  a  manner  as  if  the  same 
bad  been  conveyed  to  him ;  and  in  Sea  v.  7%^  Earl 
of  Porimore{d)f  the  company  had  the  soil  vested  in 
them.  In  Bea  v.  McDonald  {e)p  the  trusteei  were  in  the 
occupation  of  the  locks.  Then  as  to  the  cuts^  there  is 
no  distinction  between  them  and  the  bed  of  the  river, 
for  the  undertakers  have  a  mare-i*%|t  of  making  those 
cuts  in  the  spil  of  another.  The  same  observation  ap- 
plies to  the  sluices.  They  are  not  distinguishable  from 
sluices  made  by  commissioners  of  sewers. 

Cur.  ado.  vidim 

Jjoftd  Tevterdek  C.  J.  now  4i^vered  the  jtt48;ment 
of  the  Court 

•  In  this  case  the  rate  was  imposed  in  Tespect  of  locks, 
sluice^  and  land  covered  with  wab^,  and  for  profits 
arising  from- the  same.  The  sessions  on  appeal  amended 
the  rate  by  striking  out  tlie  words,  *^  land  cooered  vM 
wUerJ*  The  question  in  this  case  was  precisely  the 
same  as  that  in  The  Kingy.  The  Company  tfPropridors 

(a)  ^B.^A.  646.  {b)  Cvwper^  581. 

(c)  1  ^.  j-  a 546.  {d)  \B.iC.  £51. 


(«)  12AMr,S24. 
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i^ihe  Irwell^  and  Mersey  Navigation.     We  were  of      1829. 

opmion  in  that  case,  that  the  land  covered  with  water  ' 

^  ^  TheKwa 

was  not  in  the  occupation  of  the  company  of  proprietbrs       againat 

of  the  Irosell  and  Mersey  navigation,  and,  therefore,  that 
Aey  were  not  rateable  in  respect  of  the  same ;  and  upon 
the  same  ground  in  this  case,  we  are  of  opinion  that  the 
proprietors  of  Ae  navigation  are  not  occupiers  of  the 
land  covered  with  water,  being  part  of  the  river  Avon^ 
and  are  not  liable  to  be  rated  in  respect  of  the  same ; 
and,  consequently,  the  court  of  quarter  sessions  properly 
amended  the  rate  by  striking  out  the  words,  *'  land 
covered  with  water,  being  part  of  the  river  AvonP  We 
agree  with  the  quarter  sessions  in  deciding,  that  the  cut 
or  navigable  canal  which  was  actually  made  by  this  com- 
pany upon  land  purchased  by  them,  and  the  lock  which 
is  erected  on  such  land,  are  according  to  all  the  au- 
thorities fit  subjects  to  be  rated  for  the  poor;  and 
this  our  opinion  being  conformable  to  that  of  the  quarter 
sessions,  the  effect  is,  that  the  rule  for  setting  aside 
tbe  order  of  the  court  of  quarter  sessions  must  be 


Order  of  sessions  confirmed. 
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re^Msday,  Frbu^klby  against  Edward  Foju 

Where  the  A  SSUMPSIT.    The.  first  count  of  the  declaration 

holder  of  a  pro-  Stated,  that  the  defendant  0D9  &c.  made  his  pro- 

mjgfory  note  :iii  •      ^' 

appoints  the  missory  not^  and  tfieDeby  pronused  to  pay  on  demand 
oit^^e  ^  ^  ^'^^  "^  Beeves  m.  l^isJifetime,  aince  deceased,  or  order 
2id^tl?d?i  800/:  and  ipterest,  and  delivered  the  note  to  Beeves. 
SS^^Tthl  That  Beeves,  made  his  will,  and  appomted  JB.  C,  C.  C, 
note,  cren  by  a  £.  ^^  and  Edword  Fox  executors  thereof;  and  Beeves 

perMD  to  whom 

the  executor  afterwards  died,  and  thereupon  the  said  E.  C,  €•  C, 
baa  imkned  it 

E.  A^y  and  Edward  Fox  duly  proved  the  will,  and  took 

upon,  themselves  the  burden  of  the  execution  thereof; 
and  afterwards,  and  before  the  indorsement  hereinafter 
next  mentioned,  to  wit,  on,  8cc»  C.  C,  one  of  the  said 
executors  died,  and  the  said  E.  C,  E*  A.y  and  Edward 
FaXi  so  being  surviving  executors  of  the  last  will  and 
testament  ofBeevesy  afterwards,  to  wit,  on,  &C  as  such 
surviving  executors,  indorsed  the  note  to  the  plaintifl^ 
whereby9  and  by  force  of  the  statute,  &c.  defendant 
became  liable  to  pay  the  money  in  the  note  specified  to 
the  plaintifi.  The  second  count  varied  only  by  stating 
the  indorsement  to  have  been  made  by  E.A.,  being 
one  of  the  executors  of  Beeves.  The  defendant  pleaded, 
thirdly,  that  R.  Beeves,  the  testator^  on,  &c«  duly  made 
his  last  will,  and  thereof  constituted  and  appointed  the 
defendant,  together,  with  E.  C,  C.  C,  E.  A.  joint  exe- 
cutors, and  died,  without  altering  or  revoking  his  said 
will ;  and  that  afterwards,  and  after  the  death  of  Beeves, 
and  before  the  said  supposed  indorsement  of  the  said 
promissory  notes,  defendant  duly  proved  the  will  of 

SeeveSf 
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BeeveSi  and  took  upon  himself  together  with  £*  C,  182d* 
CCy  andf.idf.  the  harden  of  the  execution*  thereof. 
Beplication»  that  Meeves  by  his  said  last  will,  after 
gifiog  and  bequeathing  divers  legacies  to  divers  per- 
sons, gave  all  tlie  residue  of  his  personal  estate  to  Uie 
saidf.  C.  and  C.  C,  their  executors,  administrators!  and' 
ass^lBS,  in  equal  shares,  and  that  Beeves  did  not  by  hisr 
said  will  forgive  the  said  defendant  the  said  debts  due 
to  him  upon  an^  by  virtue  of  the  said  promissory  notes^ 
and  did  not,  in  or  by  his  said  will,  or  by  making  the  de- 
fcodant  one  of  the  executors  thereof,  release  or  intend 
to  rdcase  to  him  the  said  defendant  the  said  debts,  or 
cither  of  them ;  and  that  the  said  several  sums  of  money 
B  the  said  notes  mentioned,  being  and  remaining  re- 
ipectivdy  due,  owing,  and  unpaid,  the  said  defendant^ 
ifier  the  death  of  the  said  Reeves^  and  before  the  said 
indorsements  of  the  said  notes,  or  either  of  them,  to  the 
(damtiff  as  aforesaid,  to  wit,  on,  &c.  recognized  and  con- 
finoed  the  said  notes  as  valid  and  subsisting,  and  paid> 
to  the  said  co-executors  certiun  sums  of  money  as  and 
for,  and  then  and  there  being  interest  on  the  said 
rams  of  money  in  tl^e  said  notes  specified,  to  wit, 
&C.  And  that  after  the  said  pc^ments  of  interest,  the 
nid  £.C.,  E.  ^»,  and  defendant,  indorsed  the  said  note 
in  the  first  count  mentioned,  and  E.  Ai  indorsed  the 
note  in  the  second  count  mentioned,  to  the  plaintiff,  as 
in  the  first  and  second  counts  respectively  is  alleged. 
Bemuirer  and  joinder. 

Campbell  in  support  of  the  demurrer.    The  plea  is  a 

good  answer  to  both  the  counts  on  the  promissory  note, 

And  the  replication  does  not  give  any  sufficient  answer 

to  it    In  the  declaration,  the  defendant  is  charged  as 

K  2  maker 
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1829.  maker  of  the  note.  It  is  not  stated  that  the  defendant  in-» 
dorsed  the  note.  If  it  had  been  averred  that  the  drfendani 
Edward  Fax  indorsed  the  note,  he  could  not  have 
pleaded  in  abatement  the  non-joinder  of  his  co-execu- 
tors ;  it  is  clear,  therefore,  (hat  the  charge  is  not  against 
him  as  executor.  The  allegation  that  the  defendant 
indorsed  the  note,  is  for  the  first  time  introduced  in  the 
replication.  If  that  is  meant  to  charge  him  as  executor, 
it  is  a  departure  from  the  declaration.  But,  assuming 
that  it  may  be  held  that  the  first  count  charges  the  de- 
fendant as  an  executor  indorsing  the  note,  the  action  is 
not  maintainable;  for  the  holder,  by  appointing  the 
maker  his  executor,  extinguished  the  debt,  and  there 
was  no  interest  in  the  note  which  the  executors  could 
assign,  Wankjbrd^.  WaHl^d{a\  Cheetkam  v.  Ward{b\ 
Sir  John  Nedkanfs  case  (c),  where  a  distinction  is  taken 
between  the  appointment  of  a  debtor  to  be  executor  or 
administrator.  The  former,  bemg  the  act  of  the  cre- 
ditor, extinguishes  the  debt ;  the  latter,  being  the  act  of 
the  ordinary,  does  not  Then,  as  to  the  indorsement 
by  one  executor  as  alleged  in  the  second  count,  it  is 
true,  that  in  RatxUnson  v.  Stone  {d\  it  was  resolved, 
after  much  debate,  that  an  administratrix  might  indorse 
a  promissoiy  note;  but  there  is  no  authority  for  saymg 
that  an  indorsement  by  one  of  several  executors  can  make 
them  all  personally  liable. 

F.  PcUock  contra.  The  plaintiff  is  entitled  to  proceed 
against  this  defendant  either  as  maker  or  indorser  of  the 
promissoiy  note.    It  b  argued  on  the  ether  side^  that 

fa)  l&itt.89a.  (6)  lAiP.SSO. 

(c}8Cb.  154.      ,  \d)5WU9.l. 

the 
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the  appointment  of  a  debtor  as  executor  to  the  ere*  18S9* 
ditor  is  a  release  of  the  debt ;  but  that  doctrine  does  _ 
not  apply  to  n^otiable  instruments.  That  the  debt  ogama 
18  not  absolutely  released  is  clear;  for  in  equity  the 
executor  is  held  to  be  a  trustee  of  the  amount  for  the 
payment  of  debts  or  I^acies^  Berry  v.  Usher  (a).  But 
the  remedy  by  action  is  gone,  and  on  that  account 
the  idea  of  the  debt  being  released  has  prevailed,  Com, 
Dig.  Rdease  A  2.  Co.  Lit.  264  &  And  it  will  be  found 
that  Wcaikford  y.  Wavkfbrdy  and  all  the  cases  upon 
the  snigecty  relate  to  debts  not  transfentble.  Now, 
although  in  general  the  action  is  gone,  for  the  technical 
reason  that  an  executor  cannot  sue  himself^  that  does 
not  apply  where  by  indorsement  the  right  of  action 
nay  be  vested  in  a  third  person.  As  to  an  indorse- 
ment by  one  of  several  executors,  that  must  be  sufficient 
in  order  to  transfer  the  property  in  the  note,  as  well  as 
to  release  a  debt,  or  convey  a  term  of  years ;  and  this 
objection  is  only  applicable  to  the  second  count. 

Cwr,  ado.  wU* 

The  judgment  of  the  Conrt  was  now  delivered  by 
Lord  Tenterden  C.  J.,  who,  after  stating  the  plead*    . 
ings,  proceeded  as  follows:  On  behalf  of  the  defendant* 
it  was  contended,  that  by  the  appointment  of  the  makei^ 
to  the  office  of  executor  of  the  creditor,  the  note  was 
discharged ;  so  that  an  indorsement,  even  by  the  debtor 
himself  could  not  set  it  up  and  make  it  a  binding  instni* 
ment;  and  we  are  of  that  opinion.    The  expression 
used  b  the  cases  of  Wankfbrdv.  Wankford^  BXiACheetham 
V.  Wardi  ^  ^^t  the  debt  is  discharged.   It  is  considered 

(a)  11  r<#.87. 

K  S  to 
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to  have  been  paid  by  the  executor  to  himselF,  and^e- 
comes  assets  in  his  hands.  Upon  this  supposition  the 
rule  in  equity  depends  which  malces  the  executor  ac- 
countable for  the  amount  of  his  debt  as  assets.  Upon 
the  ground  that  the  debt  is  gone,  our  judgment  in  this 
case  must  be  ibr  the  defendant. 

Judgment  for  the  defendant. 


Pellew  against  The  Inhabitants  of  the  Hundred 
of  WoNFOED  in  the  County  of  Devon, 


In  an  action 
agaiDst  tbe 
hundred  on  the 
9  G.  1.  c.  22,, 
to  recover 
damages  for  the 
injury  done  to 
premises  mali- 
ciously set  on 
fiiet  Held, 
first,  that  a  re- 
versioner may 
sue  for  tbe  in- 
jury which  he 
has  sustained ; 
secondly,  that  if 
no  servant  of 
his  had  the  care 
of  the  premises, 
he  is  the  proper 
persod  to  give 
in  the  ezamin* 
ation;  thirdly, 
that  he  is  not 
bound  in  such 
examination  to 
state  his  suspi- 
cions as  to  the 
offender ; 
fourthly,  that 
the  two  days 
aUowed  by  the 
statute  for  giv- 
ing notice  of 
the  offence  are 
exclusive  of  the 
day  on  which 
thefirehamwBs« 


^HIS  was  an  action  on  the  case,  brought  to  recover 
satisfaction  for  damage  by  fire  to  certain  bams  and 
outhouses,  which  were  described  in  the  declaration  as 
being  at  the  time  of  the  fire  in  the  occupation  of  one 
John  Ottotif  and  the  reversion  whereof,  after  a  eertaia 
term  of  years  then  running  and  unexpired,  was  then 
and  there  belonging  to  the  plaintifil  At  the  trial  before 
Park  J.  at  the  Spring  assizes,  1827,  for  the  county  of 
Devouj  the  plaintiff  was  nonsuited,  subject  to  the  opinion 
of  this  Court  on  the  following  case :  The  plaintiff  before 
and  at  the  time  of  the  fires  hereinafter  mentioned,  was 
and  still  is  the  proprietor  of  an  estate  called  Canonieign^ 
in  the  parish  of  Christow^  and  wkhin  the  hundred  of 
Wot^dj  and  county  of  Deoon.  Upon  this  estate  stood 
a  large  house,  formerly  a  mansion,  but  for  many  years 
past  used  as  a  farm-house;  and  this  house^  with  an 
extensive  range  of  bams  and  other  outhouses  belonging 
thereto,  formed  the  Barton  of  Canonteign.  The  house, 
bams,  and  outhouses,  except  one  stable  and  another  of 

the 
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the  outhouses  used  as  a  dog-kennel,  long  before  and  at       1629*. 

the  time  of  the  fire,  were  in  possession  of  John  CHion^       ^ 

as  tenant  to   the  plaintiff;   Otton^  with  his  wife  and       againit 

^  The  Inhabit 

family,  residing  in  the  house,  and  occupying  the*  greater       ants  of 

part  of  it.  The  other  part  of  the  house  was  occupied 
by  JoAn  Permingtan^  the  plaintiff's  gamekeeper,  who 
had  lived  there  some  years  with  his  wife  and  family; 
and  be  also  used  the  said  stable  and  dog-kennel,  but 
had  nothing  to  do  with  the  other  outhouses.  The 
plaintiff  himself  resided  at  Stokelake^  in  the  parish  of 
Hermocif  about  four  miles  from  Canonteign.  On  the 
morning  of  Saturday  the  9th  of  Jtdy  1825,  the  plaintiff, 
with  some  other  gentlemen,  his  friends,  went  from 
SUMake  to  Canonteign  Barton ;  and,  taking  Pennir^Mi 
with  theiA,  were  afterwards  engaged  in  shooting  rabbitt 
in  a  part  of  the  estate  distant  about  a  quarter  of  a  mile 
from  the  Barton,  on  the  top  of  a  high  hill,  which  com- 
manded a  y\e^  of  the  mansion  and  of  all  the  out* 
buildings.  While  diey  were  so  engaged,  at  about 
two  cfdodc  p. ».,  fires  were  observed  to  break  out  in 
sereral  parts  of  the  premises,  first  in  one  of  the  bams, 
and  dien  in  another  bam  distant  800  yards  from  th^ 
fiist;  afterwards  in  the  dog-kennd,  which  was  separated 
from  the  said  last-mentioned  bam;  and  then  in  other  of 
the  outbuildings.  The  fires  were  immediately  seen  by 
the  plaintiff,  and  he,  as  well  as  the  persons  witli 
him,  hastened  to  the  spot,  and  were  actively  employed 
Ibr  a  considerable  time  in  endeavouring  to  eattinguish 
tile  flames.  The  bams  and  outhouses  were,  bowevef, 
burnt  down.  The  plaintiff  did  not  leave  the  place  tiH 
dx)ut  five  o^dock  p.  jc.,  when  it  was  supposed  the  fire 
had  been  subdued ;  but  it  broke  out  again  in  part  of  the 
rtuns,  and  was  bommg  a  Htile  between  one  and  two 

K  ^  o'clock 
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1829.  o'clock  on  the  following  morning.     On  the  day  of,  and 

Z      ^  ^^^E  previously  to  the  fire,  Otton^  his  wife  and  familyy 

offmui  and  Pennington  and  his  wife  and  family,  were  all  livinir 

The  Inhabit-  .         . 

ants  of  upon  the  premises  as  aforesaid ;  and  Otton  had  in  his 


WOXIOMI. 


employ  upon  the  premises  several  farming  servants. 
Oiton  and  several  other  persons  known  to  the  plaintiff 
were  present  in  the  Barton,  amongst  the  buildings,  when 
the  fire  broke  out,  and  when  the  plaintiff,  his  firiends, 
and  Pennington^  came  there  from  the  hill ;  and  one  of 
those  persons,  not  a  servant  of  Otton%  shortly  after- 
wards discovered  a  ball  of  flax  on  fire  under  some  straw 
in  one  of  the  outbuildings,  not  then  in  flames ;  of  which 
&ct  the  said  plaintiff  was  then  informed.  The  damage 
done  to  the  barns  and  other  outhouses  in  the  possession 
of  John  Otton  greatly  exceeded  the  sum  of  200/.,  and 
the  fire  was  wilful  and  malicious.  The  plaintiff  on  the 
evening  of  the  same  day  after  his  return  home,  men- 
tioned to  one  of  his  friends  the  name  of  a  person  whom 
he  suspected  to  be  the  author  of  the  fire,  and  he  re- 
tained the  same  suspicion  long  after  the  time  of  his 
examination  hereinafter  mentioned.  On  Mondcy  the 
11th  of  July^  before  two  o'clock  p.m.,  notice  of  the 
offence  was  given  by  the  plaintiff*  to  four  inhabitants  of 
the  village  of  Christow^  that  being  the  nearest  village  to 
Canonteign,  and  in  the  same  parish.  On  the  14th  of 
the  same  month  the  plaintiff  gave  in  his^  examination 
upon  oath  to  a  magistrate  of  the  county,  being  the 
magistrate  resident  nearest  to  Canonteign^  at  the  dis- 
tance of  about  a  mile  and  a  half  from  that  place.  The 
examination  stated,  '^  that  on  Saturday  last,  the  9th  day 
of  this  instant  Jidy^  the  bams  and  outhouses,  part  of 
the  Barton  of  Canonteignf  situate  in  the  parish  of 
CiristaWf  in  the  hundred  of  Won/brd,  and  said  cOunty 

of 
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of  Dflxm,  and  now  in  the  possession  of  John  Otton^  and 
the  property  of  him  the  said  PownaU  Bastard  PeUeWy 
were  unlawfully,  wilfully,  maliciously^  and  feloniously 
set  on  fire ;  and  this  deponent  fiirther  saith,  that  he 
does  not  know  the  person  or  persons  who  committed 
the  said  ofience,  or  any  of  them. 

«  P&amaU  Bastard  PeUem!^ 

No  other  person  was  examined. 

At  the  following  Christmas^  Otton  gave  up  his  interest 
m  the  estate,  and  the  plaintifi^  took  possession  of  it. 
The  repairs  which  have  been  done  to  the  buildings 
mjared  or  destroyed  by  the  fires,  have  been  done  under 
the  pLiintiflF's  orders,  and  at  his  expense.  The  offenders 
ha^e  not  been  apprehended  and  convicted  of  the  above 
mentioned  offence,  nor  any  one  of  them.  This  action 
was  commenced  against  the  hundred  within  one  year 
next  after  the  offence  had  been  committed. 


1829. 

PSLLVW 

QgainM 
The  Inhabit- 

anUof 
WoinoAni 


Praed  for  the  plaintiffl  Four  objections  will  be  raised 
to  the  plaintiff's  right  to  recover  in  this  action.  First, 
that  a  reversioner  cannot  sue.  Secondly,  that  the  notice 
was  not  given  in  time.  Thirdly,  that  the  plaintiff  was 
not  the  proper  person  to  be  examined.  Fourthly,  that 
he  ought  to  have  stated  his  suspicions  to  the  justice 
who  todc  the  ^camioation.  As  to  the  first,  it  is  dear 
that  an  injury  was  done  to  the  plain tiff^s  reversionary 
estate;  he  could  not  have  sold  it  after  the  fire  for  the 
same  price  as  if  the  barns  had  continued  in  repair;  and 
for  such  an  injury  a  reversioner  may  in  general  sue, 
Jmer  v.  Giffbrd  (a) ;  and  the  sUtute  9  G.  1.  c.  22.  5.  ?• 
which  gives  the  action  against  the  hundred,  makes  no 


(a)  4i?teiT.S141. 


dis- 
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1829.       distinction  between  interests  in  possession  and  in  rever- 

r  sion,  but  gives  the  remedy  generally  ^*  to  all  and  every 

agaiiui        the  person  and  persons  for  the  damasfes  they  shall  have 
The  Inhabit.  r  r  n  j 

anu  of       sustained  or  suffered."     The  second  objection  depends 

upon  the  eighth  section  of  the  act,  which  provides, 
^^  that  no  person  or  persons  shall  be  enabled  to  recover 
any  damages  by  virtue  of  this  act,  unless  he  or  they 
by  themselves  or  by  their  servants,  within  two  days  after 
such  damage  or  injuty  done  him  or  them  by  any  such 
offender  or  offenders  as  aforesaid,  shall  give  notice  of 
such  offence^  &c.  and  shall  within  four  days  after  such 
notice,  give  in  his,  her,  or  their  examination  upon  oath ; 
'  or  the  examination  upon  oath  of  his,  her^  or  their  ser- 
vant or  servants  that  had  the  care  of  his,  her,  or  their 
bouses,  outhouses,  &c.  before  any  justice  of  the  peace  of 
the  county,  &c.  where  such  fact  shall  be  committed,  in« 
habiting  within  the  said  hundred  where  the  fact  shall 
happeh  to  be  committed,  or  near  unto  the  same ;  whe- 
ther he  or  they  do  know  the  person  or  persons  that 
committed  such  fact,  or  any  of  them,"  &c«  The  ob- 
jection is,  that  the  day  on  which  the  fire  happened  is  to 
be  reckoned  as  one  of  the  two  days  allowed  by  the  sta* 
tute  for  giving  notice ;  and  consequently  the  notice  on 
Monday^  of  the  fire  which  happened  on  Saturday^  was 
too  late.  This  olagection  is  founded  on  a  note  to  Pinh* 
$iey  V.  The  Inhabitants  De  Rotel{a\  in  which  it  is  sldd, 
that  the  day  on  which  a  Eobbery  is  committed  ia  in- 
cluded in  the  year  allovfed  by  the  statute  27  EUz.  c.  18* 
5. 9.  for  commencing  an  action  against  the  hundred,  and 
Norris  v.  The  Hundred  (^  Gawtry  [b)  is  cited  as  an 
authority.    That,  however,  was  only  die  decision  of 

(a)  8  Wffu.  Sound.  518.  n.  (9).  (ft)  Hoh.  139. 

two, 
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tmOf  Hcbart  C  J.  and  Winch  J.  against  the  opinion  of       1S99. 

Warbmrton  J.     In  Nesham  v.  Armstrong  (a),  which  "was       ""^" 

an  action  upon  the  9  G.  1.  c.  22.  it  appeared  that  the        ogoteif 

The  f  nhibit- 

iDJory  was  committed  on  the  20th  of  March ;  the  notice  «titi  nf 
was  given  on  the  22d,  and  no  objection  was  raised  to 
it  as  being  too  late.  Upon  the  27  H*  8.  c.  16.  requir- 
ing bargains  and  sales  to  be  enrolled  within  six  months 
after  the  date,  that  is  held  to  be  exclusive  of  the  day  of 
the  sale,  2  Insi.  674.  and  the  twenty  days  allowed  by  the 
176.3.  C.26.  5.8.  for  enrolling  annuity  deeds,  have 
been  hdd  to  be  exclusive  of  the  day  of  execution,  Ex 
parte  Fallon  {b).  There  are  certainly  decisions  upon 
other  statutes,  apparently  inconsistent  with  these ;  but 
all  the  cases  were  cited  and  considered  by  Sir  W.  Grant 
in  Lester  v.  Garland  (c),  and  the  rule  which  he  adopts 
is  to  exclude  the  day  of  the  act  done,  unless  it  be  an 
act  to  which  the  person  afiected  by  the  computation  is 
party  or  privy.  Here  it  must  have  been  the  intention 
to  give  the  party  injured  two  whole  days  for  giving  the 
notice.  If  those  days  expired  on  the  Sunday^  it  must 
be  said  that  the  fire  happened  on  Friday^  which  is  oon* 
trary  to  the  fact.  Thirdly,  the  plaintiff  was  the  proper 
person  to  be  examined.  The  statute  requires  that  ^^the 
party  injured,  or  his  or  her  servant,  who  had  the  care 
of  the  premises,"  shall  be  examined.  The  plaintiff  was 
the  party  injured,  and  he  had  no  servant  who  had  the 
care  of  the  premises.  In  Nesham  v.  Armstrongs  and 
DiJte  of  Somerset  v.  Mere  (^Q,  the  examination  was  held 
to  be  insofficient,  because  in  the  first  case  only  one  of  the 
several  parties  was  examined;  in  the  second,  neither  the 


(a)  1  B.4:^.  146.  (b)  5  T.n.SB3. 

(c)  1^  re$.  247.  (d)  4  A  |-  C  167. 


party 
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18S9.       party  injared,  nor  the  tervant  having  the  care  of  the 


FkLUw 


premises,  but  a  steward,  who  lived  several  miles  o£^  was 
examined;  they  are,  therefore,  wholly  different  from 
•nti  of  this  case.  As  to  the  fourth  point,  the  plaintiff  clearly 
was  not  bound  to  state  his  suspicions.  In  many  cases 
it  would  be  extremely  unjust  to  state  them,  and  die 
statute  does  not  require  it  The  words  of  the  statute 
require  that  he  should  state  whether  he  knows  the  per- 
son that  did  the  act.  No  case  hitherto  decided  has 
required  more,  and  that  was  complied  with  in  the  pre- 
sent instance,  ITturtell  v.  The  Hundred  of  Mutfoi*d{a)f 
King  V.  The  Hundred  if  Bishops  Sutton  [b). 

FoUett  oontr^.  The  plaintiff  had  not  any  such  in- 
terest in  the  premises  as  entitles  him  to  recover  against 
the  hundred.  The  party  in  possession  is  .clearly  en- 
titled to  sue,  and  the  legislature  did  not,  by  the  words 
**  all  and  every  the  person  and  persons,^'  in  the  seventh 
section,  mean  to  give  a  remedy  to  several,  having  dis- 
tinct interests,  but  to  all  who  had  a  joint  interest.  It 
could  not  have  been  intended  to  impose  several  penalties 
on  the  hundred  in  respect  of  one  o£fence.  If  then  only 
one  sum  of  200/.  is  to  be  recovered,  there  is  no  mode 
in  which  it  can  be  apportioned  between  several  persons 
in  respect  of  their  several  interests.  The  person  to  sue 
must  be  the  person  against  whom  the  malice  of  the 
perpetrator  of  the  act  is  directed,  and  that  must  be 
taken  to  be  the  person  in  possession,  Curtis  v.  TTie 
Hundred  of  Godley{c).  As  to  the  second  point,  the 
cases  of  £x  parte  Fallon^  and  Le^er  v.  Garland^  were 
not  determined  upon  such  statutes  as  this,  which  is 

(«)  3  Eatt,  400.  (b)  8  Sir.  1847.  (c)  SB.^C.  848. 

extremely 
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extremely  penal  against  the  hundred.     Accprding  to        1829^ 
the  older  cases  determined  IJefore  and  about  the  time 
when  the  act  was  passed,  notice  shoald  have  been  given 


PiLUW 


The  Inhabii* 

on  Sundxttfj  Narris  v.  Hundred  of  Gcemtry^  Bettasers  v.        uiu  of 


Hater  {a\  Bex  v.  Adderleyip);  and  in  Glassington  v. 
BawUns  (r),  also,  it  was  recognised  as  a  general  rule, 
that  where  the  computation  is  to  be  made  from  the  time 
of  an  act  done^  the  day  on  which  it  is  done  is  to  be 
iadoded.     Thirdly,    the  examination  of  the  plaintiff 
alone  was  not  sufficient;  the  statute  must  be  construed 
as  if  the  words  were, .  *^  the  person  having  the  care,  or 
the  servant  liaving  the  care,"  shall  give  in  his  examin- 
ation; the  object  of  the  statute  beings  that  all  inform- 
ation shall  be  given  which  may  enable  the  hundred  to 
eonvict  the  offender  within  six  months,  in  which  case 
they  are  exonerated  from  all  liability  by  the  ninth  sec- 
tion of  the  act.    Accordingly  it  has  been  held,  that  such 
persons  must  be  examined  as  are  most  likely  to  know 
the  ofienders,  Duie  of  Somerset  v.  Mere{d).    In  this  case 
Peimington  and  the  tenant  were  much  more  likely  than 
the  plaintiff  to  know  the  offender ;  they,  therefore,  ought 
to  have   been  examined.     Fourthly,   the  examination 
ought  to  have  contained  a  statement  of  the  plaintiff's 
suspicions.     However  strong  and  well  founded  suspi- 
cions may  be,  a  person  may  almost  always  safely  swear 
that  he  does  not  know  the  offender.     According  to  the 
King  V.  Bishoj/s  Suttouj  the  plaintiff  should  have  stated, 
^  I  suspect  A.  B^  but  do  not  know  that  he  committed 
the  act"    That  would  have  given  the  hundred  a  fiur 
chance  of  ascertaining  whether  A.  B.  was  or  was  not 
the  offender. 

(a)  1  Z4.  JZoym.  S80.  {h)  Doug.  4S5. 

(«)8JSaif,407.  (0  4J?.fC167. 

Praed 


WovroAD. 
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1M9*  Praed  in  reply.    The  statute  does  not  say  that  the 

""""^      hundred  shall  not  be  liable  to  pay  more  than  one  sum 

Psxxsw  ^ 

againsi       of  200/.»  but  that  the  damages  to  be  recovered  in  any 

Jlif  Inhabit* 

■auof       particular  action  shall  not  exceed  that  amount.     As 

^wfOKD4     ^^^  ^^^  allowed  to  the  plaintiff  wherever  the  verdict  is 

for  200^9  the  whole  sum  for  which  the  hundred  are 

UaUe  must  exceed  that  amount^  Jackson  v.  The  Hundred 

^Calesmrth{a). 

Cur.  adv.  vulL 


The  judgment  of  the  Court  was  now  delivered  by 
Lord  Tenterdbn  C.  J.,  who^  after  stating  the  ca8e» 
proceeded  as  follows :  Several  objections  were  taken  to 
the  plaintiff's  right  to  recover  in  this  action.  The  first 
was»  that  the  plautiff,  not  being  a  person  in  possession 
of  the  premises,  but  a  reversioneri  could  not  sue.  That 
depends  upon  the  seventh  section  of  the  9  6. 1.  c.22* 
which  gives  a  remedy  to  ^^  all  and  every  the  person  and 
persons''  injured.  The  expression  there  used  is  per- 
fectly intelligible,  and  I  cannot  find  any  thing  in  the 
statute  which  can  make  a  distinction  between  a  party  in 
possession  and  a  reversioner.  The  latter  often  has  a 
greater  interest  and  may  sustain  a  greater  injury  fix>m  a 
malicious  act,  than  the  party  in  possession.  But  it  is 
said  that  this  will  enable  several  persons  to  bring  actions 
against  the  hundred  in  respect  of  one  and  the  same 
offence.  That  consequence  may  certainly  follow,  but  I 
see  no  reason  why  more  persons  than  one  having  su»* 
lained  distinct  injuries,  should  not  sue  and  recover  to 
die  limited  amount  of  200/.  in  each  case* 

The  second  objection  was,  that  the  plaintiiST  was  not 

(a)  1  T.  R.  71. 

the 
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the  proper  person  to  give  in  tbe  examination.  That 
depends  on  tbe  eighth  section,  which  provides  that  no 
person  shall  recover  unless  he  or  his  servant  having 
the  care  of  the  premises  injured  gives  in  the  examination. 
If  we  were  to  hold  that  the  present  plaindff  was  not  the 
right  person  to  be  examined,  he  would  be  altogether 
deprived  of  the  power  to  sue,  for  no  servant  of  his  had 
the  care  of  the  premises.  But  the  clause  is  in  the  alter- 
iuitiTe,that  he  or  his  servant  shall  be  examined.  Where 
there  is  no  servant  having  the  care  of  the  premises,  we 
must  say  that  the  examination  of  the  party  suffices, 
although  where  a  servant  has  the  care,  and  the  masteir 
knows  nothing  of  the  transaction,  the  servant  ought  to 
be  examined. 

Another  objection  was,  that  the  examination,  given 
m  was  insufficient,  inasmuch  as  the  plaintiff  did  not 
disclose  his  suspicions.  1  cannot  find  any  thing  in  the 
act  requiring  suspicions  to  be  stated.  In  many  cases 
it  might  work  injustice,  by  injuring  the  character  of  an 
imiocent  man ;  or  it  might  prevent  the  conviction  of  a 
guilty  one,  by  giving  him  notice  of  tlie  suspicion,  and 
so  enabling  him  to  escape.  Tbe  magistrate  may,  if  he 
pleases,  enquire  whether  the  party  has  any  suspicions ; 
bat  I  think  he  is  not  bound  to  volunteer  a  statement  of 
them. 

Tbe  only  remaining  objection  was,  that  the  notice 
was  not  given  in  time.  That  is  required  to  be  given 
idthin  two  days  next  after  the  injury  done.  It  is 
said  that  those  two  days  are  inclusive  of  the  day  on 
which  the  offence  is  committed,  and  that  the  notice 
should  in  this  case  have  been  given  on  Sunday^  the  day 
after  the  fire.  Many  cases  were  quoted  at  the  bar,  and, 
amongst  others,  Lester  v.  Garland^  where  all  the  cases 

upon 
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upon  the  subject  are  collected.  It  is  impossible  to  re- 
concile them  all,  or  to  deduce  from  them  any  clear  rule 
or  principle  to  govern  all  cases.  In  that  case  Sir  tV. 
Grants  the  Master  of  the  Rolls,  a  great  and  very  learned 
Judge,  thought  the  Court  was  at  liberty  to  look  at  the 
particular  circumstances  of  each  individual  case,  and  that 
one  rule  for*  deciding  whether  a  certain  day  should  be 
considered  as  excluded  or  mcluded  was,  that  where  a 
computation  is  to  be  made  from  an  act  to  be  done 
by  the  party,  the  day  of  doing  the  act  shall  be  in- 
cluded, but  not  otherwise.  Here  the  computation  is  to 
be  made  from  an  act  not  done  by  the  party,  and  of 
which  he  may  at  the  time  be  wholly  ignorant.  Here  also 
only  two  days  are  allowed  for  giving  notice;  if  those 
two  days  expired  on  the  Sunday^  when  would  the  time 
have  expired  had  one  day  only  been  allowed  ?  It  could 
hardly  have  been  said  that  the  notice  must  be  given  on 
the  very  day  when  the  fire  happened ;  and  if  one  day 
would  have  extended  the  time  to  Sunday^  two  days  must 
extend  it  to  Monday.  Looking  at  the  act  of  parliament, 
and  the  object  with  which  it  was  made,  viz.  to  give  a 
remedy  to  a  party  injured,  we  think  that  the  rule  given 
by  the  Master  of  the  Rolls  may  with  proprie^  be  ap- 
plied to  this  case,  and  that  according  to  that  rule  the 
notice  was  in  time.  All  the  objections,  therefore,  fiiil; 
and  the  plaintiff  is  entitled  to  have  the  nonsuit  set  aside^ 
and  a  verdict  entered  in  his  favour  for  200/L 

Fostea  to  the  plaintiff 
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Bookman  against  Nash.  Tue»day, 

^  February  lOth. 

ASSUMPSIT.    The  first  count  in  the  declaration  Whew. per. 

XjL  sod,  who  had 

was  as  follows :  —  contncted  tot 

For  that  whereas  heretofore,  to  wit,  on  the  ?th  day  tityofeil^to 

oSNoombeTf  in  the  year  of  our  Lord  1825,  at  London,  WmrtTftitiife 

the  defendant  bargained  for  and  bonght  of  the  plaintiflF;  ^^'^^*^ 

and  the  plaintiff,  at  the  special  instance  and  request  ^•'^^^^ 

of  the  defendant,  then  and  there  sold  to  the  defendant  arrWcd^andob* 

tatned  his  ccr- 

a  large  quantity,  to  wit,  twenty-five  tons  of  linseed  oil,  Uftcate:  Held, 

that  he  was  ii#« 

at  a  certain  rate  or  price,  to  wit,  &c.  for  each  and  vertheless  Uahle 
erery  ton  thereof   usual  allowances,  to  be  free  deli-  not  accepting 
Ter«,  half  in  the  month  of  February  then  next,  and  Slfoaflnl'*' 

the  remainder  in  the  month  of  March  then  next,  and  that  the  proper 

measure  or 

paid  for  from  each  delivery,  in  ready  money,  allowing  '^^'"^  '^'* 

2/.  10s.  per  cent  discount;  half  of  the  oil  to  be  de*  between  the 

price  which  be 

uvered  in  the  last  fourteen  days  in  February  then  next,  had  contracted 

to  pay  for  the 

and  the  other  half  to  be  delivered  in  the  last  fourteen  oil,  and  Uie 

days  in  March  then  next;  and  in  consideration  thereof,  ^eUme^when 
and  that  the  plaintiff,  at  the  like  special  instance  and  J^^^i^ken! 
request  of  the  defendant,  then  and  there  undertook  and 
faithfully  promised  the  defendant  to  deliver  the  oil  to 
liim,  the  defendant,  at  the  times  and  manner  afore- 
said, he,  the  defendant,  undertook,  &c.  to  accept  the  oil 
of  and  from  the  plaintiff,  and  to  pay  him  for  the  same 
on  the  delivery  thereof  to  him,  the  defendant,  as  afore- 
said; and  although  the  plaintiff  afterwards,  and  at  the 
times  in  the  said  contract  in  that  behalf  mentioned,  to 
^t,  on,  Sec  was  ready  and  willing  to  deliver  one  half 
of  the  oil  to  the  defendant,  and  afterwards,,  to  wit,  at 
Vol.  IX.  L  the 
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}83d.  the  otiier  time  in  the  contract  mentioned,  to  wit,  on, 
&c.  was  ready  and  willing  to  deliver  the  residue  of  the 
oil  to  the  defendant,  usual  allowances  being  made  as 
aforesaid ;  and  altboagh  the  plaintiff  way  always  ready 
and  willing  to  allow  such  discount  as  aforesaid,  of  which 
premises  the  defendant  at  those  respective  times  there 
had  notice,  and  was  requested  by  the  plaintiff  to  receive 
and  pay  ibr  the  oil  as  aforesaid;  yet  the  defendant  not 
xegaiding  his  piomiae  and  undertaking,  but  contrivingr 
3cc.  in  this  behali^  did  not  nor  would  at  those  time^,  or. 
at  any  other  times,  accept  the  oil,  or  any  part  thereof^ 
of  or  from  him,  the  plaintiff,  or  pay  him  for  the  same,* 
or  any  part  thereof  as  aforesaid,  but  then  and  tfaerft 
wholly  neglected  and  refused  so  to  do.  By  reason, 
whereof  the  plaintiff  incurred  a  large  expense,  to  wit, 
an  expense  of  20/.  in  and  about  tiie  warehousing,  keq>« 
ing,  and  taking  care  of  the  oil  for  a  long  timei  to  wit, 
two  months  after  the  respective  times  when  the  oil  ought 
to  have  been  so  accepted  by  the  defendant  as  aforesaid, 
to  wit,  at  London  aforesaid. 

There  were  other  special  counts,  in  substance  tlie 
same,  and  counts  for  goods  bargained  and  sold. 

The  defendant  pleaded,  first,  non  assumpsit;  and, 
secondly,  a  general  plea  of  bankruptcy :  and  upon  these 
pleas  issue  was  joined.  At  the  trial  beiore  Lord  Ten" 
terden  C.  J.  at  the  London  sittings  after  Trinity  term 
1827,  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  this  Court  on  the  following  case :  — 

The  plaintiff  is  a  seed  crusher,  doing  business  under 
the  jfirm  of  T.  H.  Boorman  and  Co.,  and  the  defendant 
was  a  partner  in  the  bank  of  HcUick  and  Ca,  at  Cam* 
bridge^  and  also  carried  on  business  on  his  own  account 
la  the  oil  trade. 

On 
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On  the  7th  of  Nofoember  1825,  the  plaintiff  and  de- 
fendant entered  into  a  contract  in  writing,  and  duly 
s^ed  by  an  authorised  agent  of  both  parties,  of  which 
the  following  is  a  copy :  -— 

"  London^  7th  November  1825. 

"  Bought  this  day,  by  order  of  Thomas  Nash,  of  T, 
H,  Boorman  and  Co.,  twenty-five  tons  linseed  oil,  at 
24/.  5$.  per  ton,  usual  allowances,  to  be  free  delivered, 
half  m  the  month  of  February  next,  and  the  repiainder 
in  the  month  of  March  next,  and  paid  for  from  each 
delivery  in  ready  money,  allowing  two  and  a  half  per 
cent  discount. 

"  Half  the  above  to  be  delivered  in  the  last  fourteen 
days  m  February^  and  the  other  h^If  to  be  delivered  in 
the  last  fourteen  days  in  March  next." 

On  the  28 th  of  February  1826,  twelve  Cons  tud  a 
half  of  oil,  being  one  half  of  the  linseed  oil  mentioned 
in  the  contract,  were  duly  tendered  by  the  plaintiff  to 
the  defendant,  and  payment  demanded  for  the  same, 
and  discount  offered  to  be  allowed  at  the  rate  of  two 
and  a  half  per  cent;  but  the  defendant  would  not 
receive  and  pay  for  the  oil  then  tendered  as  afore- 
said. On  the  31st  of  March  a  like  quantity  of  the  said 
linseed  oil  was  duly  tendered  by  the  plaintiff  to  the  de- 
fendant, and  payment  demanded  for  the  same,  and  two 
and  a  half  per  cent,  discount  offered  to  be  allowed ;  but 
the  defendant  refused  to  accept  and  pay  for  the  last- 
nientioned  twelve  tons  and  a  half  of  linseed  oil  then 
tendered. 

On  the  81  St  o^  March  the  plaintiff  caused  a  notice  in 
writiug  to  be  served  on  the  defendant,  that  in  conse- 
quence of  his  not  having  cleared  and  paid  for  the 
L  2  twenty- 
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1821T.  twenty-five  tons  of  linseed  oil  according  to  contract, 
the  same  would  be  resold,  and  that  the  defendant  would 
be  held  liable  to  all  difierences  in  price,  charges,  interest 
of  money,  and  every  other  expense  that  might  arise  in 
consequence  of  the  non-fulfilment  of  the  said  contract. 
And  the  entire  quantity  of  linseed  oil  was  resold  on 
different  days  in  Aprily  at  17/.  lOs*  per  ton,  of  which 
notice  was  given  by  the  plaintifi^  to  the  defendant;  such 
17/.  105.  per  ton  being  a  fair  market  price  at  the  time  of 
such  resales. 

Shortly  after  the  resales  were  completed,  that  is  to 
say,  on  or  about  the  29di  day  oi  April  1826,  an  invoice 
and  account  sales  was  rendered  by  the  plaintifi*  to  the 
defendant,  by  which  it  appeared  that  a  loss  had  occurred 
on  such  resales  of  1 70/.  S5.  2d. 

A  commission  of  bankrupt  under  the  Great  Seal  of 
Great  Britain^  bearing  date  the  7th  of  January  1826, 
was  awarded  and  issued  against  the  defendant,  together 
with  Ebenezer  HoUici,  William  Searle^  and  Thomas 
Nash  the  younger,  under  which  they  were  duly  found 
and  declared  bankrupts,  and  the  defendant  hath  since 
obtained  his  certificate  of  conformity. 

On  the  7th  o£  January  1826,  the  oil  might  have  been 
sold  in  the  market  at  21/.  lOs.  per  ton. 

The  questions  for  the  opinion  of  the  Court  were, 
Whether  the  defendant's  bankruptcy  and  certificate 
were  a  bar  to  the  plaintifi^  recovering  in  this  action  ? 
and  if  not,  then  what  was  the  proper  measure  of  the 
damages  which  the  plaintifi^  was  entitled  to  recover  ? 

The  case  was  argued  on  a  former  day  in  this  term  by 

Alderson  for  the  plaintifi.     According  to  the  law  of 

bankruptcy,  as  it  stood  before  the  statute  6  G,  4r  c.  16., 

a  de- 
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a  demand  resting  in  damages  only  could  not  be  proved       18S9. 
under  the  commissiooi  unless  those  damages  oould  be 
Bsoertauied  by  the  commissioners  without  the  interven- 
tion of  a  jury,  UUenon  v.  Vernon  (a).     In  the  present 
cue,  a  bargain  was  made  for  a  certain  quantity  of  goods^ 
at  a  certain  price,  to  be  delivered  at  a  day  which  had 
not  arrived  when  the  commission  issued.     Until  that 
dajr  arrived,  it  was  impossible  to  ascertain  whether  any 
damage  had  been  sustained,   for  that   would  depend 
opon  the  then  state  of  the  market.    The  commissioners 
could  not  predict  whether  there  would  be  a  fall  or  rise. 
In  the  latter  event  the  vendor  would  have  been  a  gainer 
bjr  the  refusal  of  the  bankrupt  to  complete  his  contract. 
Tben  has  tliis  been  altered  by  the  6  6. 4.  c.  16.  s.  SQ.liJb) 
The  debts  intended  to  be  provide^  for  by  that  section 
are  ascertained  in  amount,  but  payable  on  a  contin- 
gency, as,  for  instance^  upon  survivorship,  &c.  the  value 
of  the  debt  so  payable  is  easily  ascertained  by  com- 
putation, and,  therefore,  may  be  proved.  But  in  Atwood 
V.  Partridge  (c),  it  was  held,  that  under  this  section  a 
right  to  maintain  an  action  of  covenant  for  unliquidated 
damages  was  not  a  contingent  debt  capable  of  prooC 

(a)  3  T.  R.  539.     4  T.  R.  670. 

{h)  By  which  it  wm  enacted,  that  if  any  bankrupt  shall,  before  die 
ianiog  of  the  commiHioii,  have  contracted  any  debt  payable  upon  a  eon- 
liogencyy  which  ehali  not  have  happened  before  the  iituing  of  such  com- 
misBon,  the  person  with  whom  such  debt  has  been  contracted  may,  if  he 
think  fit,  apply  to  die  commissioners  to  set  a  value  upon  such  debt,  and 
ibe  comminioncn  are  hereby  required  to  ascertain  the  value  thereof,  and 
to  admit  such  person  to  prove  the  amount  so  ascertained,  and  to  jreoeive 
dividends  thereon ;  or  if  such  value  shall  not  be  so  ascertained  before  the 
coDtiBgencj  shall  have  happened,  then  such  person  may,  after  such  con* 
tngency  sbaU  have  happened,  prove  in  respect  of  such  debt,  and  receive 
dividends  with  the  other  creditors,  not  disturbing  any  former  dividends; 
piovidcd  such  person  had  not,  when  such  debt  was  contracted,  notice  of 
say  act  of  bankruptcy  by  such  bankrupt  committed* 

fc)  iBmgk.  S^09. 

L  3  Secondly, 
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1^9.'      IJedOndly,  sopposHig  the  bankruptcy  and  certificate  not: 
.  to  be  a  bar  to  the  action,  the  amouAt  of  damaces  should^ 

agabut  be  ascertained  by  the  difference  between  the  price  con— 
ttacted  to  be  paid  by  the  defendant  for  the  oil,  and  the 
market  price  at  the  time  when  the  contract  was  broken 
by  him,  Leigh  v.  Patterson  (a),  Gainsfbrd  \.  Carroll  (&)« 
And  this  difference  may  be  recovered  as  a  loss  neces- 
sHrily  arising  out  of  the  breach  of  contract,  although  it 
is  not  stated  as  a  special  damage  in  the  declaration. 

•  FdUett  contri.  The  certificate  obtained  by  the  de« 
ftndant  is  a  bar  to  this  action*  The  declaration  states, 
that  the  defendant  bargained  for  and  bought  of  the 
plaintiff,  and  the  plaintiff  sold  to  the  defendant  twenty* 
five  tons  of  linseed  oil  at  a  certain  price,  to  be  delivered 
on  certain  specified  days.  The  case  does  not  find  this 
to  have  been  parcel  of  a  larger  quantity  of  oil,  nor  that 
any  thing  remained  to  be  done  by  the  seller  except  the 
delivery  of  the  oil.  An  action  for  goods  bargained  and 
sold,  m^ht,  therefore,  have  been  maintained  to  recover 
die  pme.  If  so  the  price  of  the  goods,  although  pay- 
able at  a  future  day,  was  a  debt  proveable  under  the 
conmiission  by  the  6  G.4.  c.l6.  5.51.,  and  the  claim 
fi>r  consequential  damages  as  well  as  for  the  price  is 
barred  by  the  certificate^  Van  Sandani  v.  Corsbie  {c).  In 
Hanson  v.  Meyer  ((2),  it  was  held,  that  trover  could  not 
be  maintained  by  the  assignees  of  a  bankrupt  to  recover 
goods  contracted  for  by  him,  only  because  somethii^ 
remained  to  be  done  by  the  seller  before  they  could  be 
removed.  And  in  Bugg^  v.  Minett  (e ),  it  was  held  that 
the  property  passed  immediately,  although  the  goods 
were  to  be  delivered  and  paid  for  on  a  fiiture  day. 

(n)  8  Taunt.  540.  (h)  2  B,  ^  C,  624.  (c)  Z  B.  ^  A.  13. 

{d)  6£alf,614.  {e)  II  EatH,  2X0. 

[Lord 
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[Lord  Tenierdm  C.  J.  There  it  was  fowd  ab  a  fact 
tbt  the  seller  was  id  pcmession  of  the  goodsf  at  the 
tiibe'of  the  sale.]  Supposii^  an  action  for  goods  baiv 
gamed  and  sold  could  not  huve  been  maintained^  still 
the  damages  might  be  proved  under  the  fifty-sbsth  seo^ 
tioD.  lliere  was  nothing  to  prevent  the  commissioners 
from  settinig  a  value  upon  the  debt  as  directed  by  the 
first  part  of  that  section,  ^nd  the  latter  branch  removes 
til  difficulty;  tajp  it  provides^  that  if  the  value  is  not 
tsoertained,  and  the  contingency  happens,  then  after 
the  conlbgency  has  happened,  the  creditor  may  prove 
kis  (M>t  Here,  therefore,  after  the  days  for  ddivery 
of  the  oil  had  passed,  the  plaintiff  might  clearly  have 
proved  under  the  commission,  and  is,  therefore^  barred^ 
Lastly,  the  declaration  does  not  state  any  resale  of  the 
oil  or  fall  in  the  maket,  but  merely  the  payment  of 
warehouse  rent  1%  is  not  necessarily  to  be  inferred 
Aat  the  market  fell,  and  that  the  goods  were  sold  at  s 
loss;  and  if  so^  this  cannot  be  recovered  under  the 
gotl^  allegation  of  damage,  but  ought  to  have  been 
specially  pointed  out. 


18991 

BOOEMA* 

MMwe 
Naw* 


AUenon  in  reply.  It  is  true  that  consequential  da^* 
nages  fixllow  the  principal  debt,  but  here  no  debt 
existed  at  the  time  of  the  bankruptcy.  An  action  fiw 
goods  bargained  and  sold  could  not  have  been  main-« 
tained,  no  specific  goods  having  been  contracted  for* 
is  to  the  proof  after  the  happening  of  the  contingency^ 
that  merely  applies  to  such  debts  payable  on  a  contin- 
fl<aiey  as  are  mentioned  in  the  first  branch  of  the  sec-' 
tioo,  and  not  to  a  case  where  it  is  uncertain  whether 
^  daai^  will  ever  be  sustained. 

Cur,  qdo. 
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1829^  The  jadgment  of  the  Court  was  now  delivered  by 

^  Lord  Tenterden  C,  J^  who,  after  statinir  the  facts 

of  the  case,  proceeded  as  follows :  The  right  of  the 
plaintiff  to  maintain  this  acdon  depended  upon  the 
question,  whether  he  could  or  could  not  have  proved 
his  demand  under  the  commission  of  bankrupt  issued 
against  the  defendant?  It  appears  to  us  impossible  that 
he  should  so  prove  it ;  for  at  the  time  when  the  com- 
mission issued,  it  was  uncertain  ndt  only  what  amount 
of  damage,  but  whether  any  damage  would  be  sustained. 
And,  therefore,  unless  we  can  say  that  the  bankruptcy 
of  the  defendant  rescinded  the  contract,  he  must  remain 
liable  to  it.  Now,  the  assignees,  if  diey  had  thought  fit, 
might  have  performed  the  contract  made  by  the  de- 
fendant, and  have  insisted  upon  the  delivery  of  the  oil, 
and  no  doubt  they  would  have  done  so  had  the  bargdn 
proved  beneficial  to  the  estate.  It  is,  therefore,  im- 
possible to  say  that  the  contract  was  rescinded,  and  it 
is  equally  impossible  to  say  that  the  amount  of  damage 
could  be  ascertained  and  proved ;  for  that  could  only  be 
determined  by  the  state  of  the  market  at  a  future  day. 
For  these  reasons  we  think  that  the  action  is  maintain- 
able; and  although  it  is  not  specially  alleged  in  the 
declaration  that  the  goods  were  of  less  value  at  the  time 
when  the  contract  was  broken,  yet  as  the  damage  sus- 
tained by  the  fall  of  the  market  necessai*ily  resulted  from 
the  defendant's  breach  of  contract^  tluit  damage  may  be 
recovered  under  the  dedaration  in  its  preset  form. 
The  amount  of  the  damage  sustained,  must,  therefore, 
be  ascertained  by  the  diflference  between  the  price  which 
the  defendant  contracted  to  pay,  and  that  which  might 
have  been  obtained  for  the  oil  on  the  days  when  the 
contract  ought  to  have  been  completed. 

Postea  to  the  plaintiff. 
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Clarkjs  against  Palmer. 

ON  the  14th  of  Nemember  1828,  the  attorney  of  the  Tbe  plaintiff's 
attoni€y  IocUmcI 

plaintiff  lodged  a  ca.  sa.  with  the  sheriff  of  Kenty.  a  ca.  m.  with 
iodoned  to  levy  470/.,  returnable  in   fifteen  days  of  sheriff,  without 
St.  Martin,  and  desired  to  have  a  warrant  directed  to  J^'tj^e 
Horris,  an  oflScer  at  Greemdch.    There  was  no  de-  ""^l^^^^f 
scriptioQ  of  the  defendant's  address  or  place  of  residence  "^  '^"^ 
indorsed  upon  the  writ,  but  ihe  plaintiff's  attorney  b<-  iberiffta  direct 

hia  warrant  to  a 

fcrmed  the  under-sheriff  that  the  defendant  was  travel-  parUcuUur  offi- 

ccTf  and  be 

ling  about  the  county  of  Kent ;  that  he  did  not  know  would  infonn 
where  he  was,  but  would  endeavour  to  learn  and  inform  defendant  waa. 
Honh  the  officer.     On  the  same  day  a  writ  of  latitat  tm^^^^ 
into  KaUy  which  had  issued  on  the  12th,  at  the  suit  of  "S!! l^fe^H 


one  Thomas  Bird  for  4«.,  was  lodged  with  the  under-  ^^"^^^^ 

^  restea  by  a  dif* 

sheri£^  and  a  warrant  was  directed  to  Hoskins,  a  bailiff  f«Knt  officer, 

and  diMbarged 

at  Tonbridge  Wdky  and  he  arrested  the  defendant  on  upon  paying   * 

debt  and  ooata. 

the  15th.    The  defendant  paid  the  debt  and  costs  in  ihe  officer  de. 
that  action.    Hoskins  demanded  one  guinea  and  a  half,  received' one 
The  defeodant  objecting  to  the  amount,  Hoskins  said  he  §1^'^^^"^ 
was  entided  to  detain   him  two  days,   untU  he  had  J^^'^liiiV^t 
searched  the  office.  The  defendant  then  paid  the  money  thedefeodut 

'  "    in  cuatody  for 

and  was  discharged.     The  plaintiff  on  the  first  day  of  two  daya  until 
..  he  seaichcd  tho 

this  term  had  obtained  a  inile  for  the  sheriff  to  return  office.    The 

the  writ  of  ca.  sa.     The  sheriff  on  the  29th  o{  January  theae  drcun- 


obtauied  a  rule  for  setting  aside  the  ca.  sa.  for  irre-  aside  the'n.a^ 
gohtfi^y  on  the  ground  that  the  addition  and  place  of  SbLf'uie^^or 

courthadnot 
bc«n  complied  witb>  and  that  if  the  writ  were  suffered  to  remain  in  force*  and  the 
conptttcd  to  make  a  return,  be  might  be  aulgected  to  the  peril  of  an  action  for  an  % 

abode 


IS4 


1M9; 


CASES  IK  HILARY  TERM 

abode  of  the  defendant  were  not  in  dne  form  indorsed 
on  the  writ»  and  for  discharging  the  rule  for  returning 
the  writ  with  costs- 

CampbeU  now  shewed  cause.  The  rule  of  court  of 
the  2  &  S  6. 4.  requires  that  the  plaintiff's  attorney 
shall  upon  every  writ  of  capias  ad  satisfeciendum  in* 
dorse  the  place  of  abode  and  addition  of  the  party 
against  whom  the  writ  is  issued,  or  such  other  de-» 
scription  of  him  as  such  attorney  may  be  able  to  give. 
It  does  not  make  the  writ  a  nullity  if  the  place  of  abode 
be  not  indorsed  on  the  writ  The  sheriff  having  granted 
the  warrant  is  estopped  from  saying  that  the  writ  is  bad. 
If  he  had  returned  non  est  inventus,  it  might  perhaps 
have  admitted  of  doubt  whether  he  would  have  been 
liable  to  an  action  for  an  escape.  Here  the  sheriff*9 
officer  was  guilty  of  misconduct  by  taking  a  bribe.  The 
sheriff  is  identified  with  the  officer,  and  therefore  is  not 
entitled  to  any  favour. 

Oumey  eontni.  The  plaintiff's  attorney  has  not  conw 
{died  with  the  rule  of  Court.  If  he  did  not  know  die 
place  of  abode  and  addition  of  the  party,  he  ought,  in 
pursuance  of  the  rule  of  G>urt,  to  have  indorsed  such 
other  description  as  he  was  able  to  give.  Here  he 
merely  left  a  message  at  the  sheriff's  office.  Besides,  he 
had  rdeased  the  sheriff  from  responsibility,  by  desiring 
to  have  the  warrant  directed  to  a  particular  officer  to 
whom  he  was  to  send  directions. 


Lord  TsKTERDEN  C.  J.  I  think  that,  under  the  cir- 
cumstances  of  this  case,  the  Court  ought  to  set  aside 
the  writ    The  rule  of  Court  certainly  contains  no  words 

of 
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of  avoidance ;  and  I  by  no  means  lay  it  down  as  a  g^        188ft» 

neni  proposiUon,  that  in  all  cases  where  a  writ  has  been 

lodged  by  the  plaintiff  without  the  indorsement  required 

by  the  xuk  of  Court,  and  the  sheriff  has'  received  that 

writ  without  objection,  the  Court  will  interpose  and  set 

aside  the  writ.     But  where  we  see  that  the  rule  has  not 

been  complied  with,  and  that  by  the  conduct  of  the 

plaiDtiff  the  sheriff  may  be  placed  in  a  situation  in  which 

justice  requires  that  he  should  not  be  placed,  if  we  leave 

die  writ  to  stand,  I  am  of  opinion  that  we  ought,  ia 

Older  to  prevent  such  a  consequence,  to  set  aside  the 

writ    The  plaintiff's  attorney  obtains  a  warrant  to  an 

officer  named  by  himself:  he  is  to  g^ve  directions  to 

diat  officer ;  he  gives  none ;  but  it  is  afterwards  disco* 

vered,  that  in  another  part  of  the  county  another  officer, 

haviDg  a  process  against   the  same  defendant,  bdng 

iaiinrroed  where  he  may  be  found,  contrived  to  arrest 

iiim»    I  do  not  say  whether  an  action  for  an  escape 

woidd  or  would  not  succeed;  but  I  think  that  the  sheriff 

ougkt  not  to  be  exposed  to  the  risk  of  such  an  action* 

The  plaintifl^  although  he  could  not  give  the  place  of 

abode  or  addition  of  the  defendant,  must  bare  known 

soowthing  about  him,  &r  he  had  sued  htm,  and  had  got 

judgment    He  gives  no  information ;  and  now  seeks  to 

■vttl  Uaoself  of  the  accidental  circumstance  of  the  party 

having  been  found  in  another  part  of  the  county,  in  order 

to  bring  an  action  against  the  sheriff  for  an  escape*  Under 

the  very  pecoliar  circumstances  of  this  case,  I  think  that 

JQStioe  requires  that  the  writ  should  be  set  aside. 

Rule  absolute  for  setting  aside  the  writ,  but 
without  costs. 
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Tkuriday,  Franklin  against  The  Bank  of  England. 

February  12th. 

Vberathepro-  TPHE  Lord  Chancellor  directed  the  following  case  to 

privtor  of  itock    -^ 

in  tiM  public  be  Stated  for  the  opinion  of  this  Court:  — 

ipcdflc  bequest  J^^  Franklin^  by  his  will  bearing  date  the  29th  No* 
tiiiu  the  ««»ir  member  1822,  attested  by  three  witnesses,  gave,  devised, 
mu^^ncmthe-  ^^^  bequeathed  unto  Thomas FrankUn  the  manors,  mes- 
«*  ^toTto"     suages,  lands,  freehold,  leasehold,  and  copyhold  estates, 


)  a  tnnifer  hereditaments,  and  premises  therein  mentioned  and  de« 

of  It,  unless  it 

be  shewn  that     scribed,  to  hold  the  same  unto  the  said  Thomas  FranUin 

he  has  assented 

10  the  legacy,  for  the  term  of  bis  life,  without  impeachment  of  waste; 
and  after  the  decease  of  the  said  Thomas  FranHdin,  the 
said  testator  gave,  devised,  and  bequeathed  the  same 
unto  George  Jones  Bevan  and  his  heirs,  to  the  uses 
therein  and  hereinafter  mentioned,  that  is  to  say,  to  the 
use  of  the  said  testator's  grandson,  Bichard  Franldin^ 
who  was  the  son  of  the  said  Thxmuis  Franblin,  and  hb 
assigns  for  his  life,  without  impeachment  of  waste;  with 
remainder  to  the  use  of  the  said  George  Jones  Beoan^  in 
trust  to  preserve  contingent  remainders ;  with  several 
remainders  and  limitations  over  in  tail,  in  &vour  of  the 
issue  of  the  said  Bichard  Franklin  and  of  the  said 
Thomas  Franklin^  and  with  the  ultimate  limitation  to 
his  (the  testator's)  own  right  heirs.  And  the  said  tes- 
tator, in  and  by  his  said  will,  gave  and  bequeathed  aU 
the  monies  which  he  might  have  at  the  time  of  his  de» 
cease  in  the  3  per  cent.  Consolidated  Bank  annuities,  or 
any  other  public  funds,  unto  his  cousin  Catharine  Bevan, 
spinster,  since  deceased,  and  the  said  George  Jones 
BevaUi  and  the  survivor  of  them,  upon  the  trusts,  and 

to 
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to  and  for  the  several  uses,  intents,  and  purposes  therein        1829* 
and  hereinbefore  mentioned  and  referred  to,  concerninfir      ^ 

Feakklik 

his  real  estates  thereinbefore  devised,  or  as  near  thereto        agmnst 

^Hie  Bank  of 

as  the  nature  of  the  respective  estates  would  admit;  and      Exculnd. 
after  giving  certain  legacies  of  trifling  value  therein 
mentioned,  the  said  testator,  by  his  said  will,  gave,  de- 
vised, and   bequeathed  all   the  rest,  residue,  and   re- 
mainder of  his  goods,  chattels,  real  and  personal  estate 
whatsoever  and  wheresoever,  subject  to  the  payment  of 
his  just  debts,  funeral  and  testamentary  expenses,  the 
foregoing  legacies,  and  also  such  other  legacies  as  he 
tnight  bequeath,  in  and  by  a  codicil  which  the  said 
testator  declared  he  intended  to  add  to  that  his  will, 
onto  the  said  Thomas  Frankltn^  his  heirs,  executors, 
administrators,  and  assigns,  to  and  for   his  and  their 
own  use  absolutely;  and  he  thereby  nominated  and 
appointed   the   said    Thomas  Franklin    sole    executor 
thereof.    By  a  codicil  to  his  will,  dated  the  28th  Noveni'- 
her  1824,  executed  in  the  presence  of  and  attested  by 
two  witnesses,  the  said  testator,  amongst  other  things, 
bequeathed  unto  the  said  Bichard  Franklin  the  sum  of 
10,000/.,  with  the  payment  of  which  sum  he  charged  all 
Vi\s  real  and  personal  estate  devised  and  bequeathed  by 
his  said  will;  and  he  thereby,  in  all  other  respects,  con- 
fined his  said  will.     The  sum  of  16,000/.  Consolidated 
S  per  cent,  annuities  was  standing  in  the  name  of  the 
testator,  John  Franklin^  in  the  books  of  the  Bank  of 
England  on  the  29th  November  1822,  the  date  of  his 
will,  and  on  the  22d  March  1823,  the  further  sum  of 
500li  like  annuities  was  transferred  into  the  name  of 
the  said  John  Franklin  in  the  books  of  the  said  com- 
pany, making  together  the  sum  of  16,500/L ;  and  on  the 
29th  Nooember  1824,  the  said  John  Franklin  died,  with- 
out 
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1829«        out  having  revoked  or  altered  his  said  will'  or  codicii ; 

„  and  the  said  sum  of  16,500/.  Consolidated  S  per  centi 

agauist        annuities  continued  to  be  and  was  standing  in  the  name 
JTie  Bank  of 
Ekglaks,      of  the  said  testator,  John  Franklin^  until  and  at  the  time 

of  his  death.  Thomas  Franklin^  the  executoft  on  the 
SOth  dsy  o{  December  1824,  proved  the  said  will  and 
codicil  in  the  prerogative  court  of  Canterbury^  and  oa 
the  2d  day  of  January  1825  caused  the  same  to  be  re* 
gistered  in  the  books  of  the  Bank,  when  an  extract  <rf'so 
much  as  related  to  the  said  annuities  was  duly  entered; 
On  or  about  the  3d  day  of  FAruary  1825  Thomtzt 
Franklin  demanded  permission  of  the  Bank  to  tra^fer 
the  whole  of  the  said  annuities  to  su(^  persona  as  he 
should  think  fit,  to  enable  him  to  pay  the  testator's 
debts  and  legacies,  when  the  officers  of  the  Bank  refiiaed 
to  permit  him  to  make  such  transfer,  on  the  ground 
and  by  reason  that  the  said  sum  of  stock  ought  to  b^ 
transferred  into  the  names  of  the  said  Catharine  Sevan 
and  George  Jones  Sevan,  to  whom  the  same  b  giv^ 
and  bequeathed  in  and  by  the  said  will.  A  bill  has 
been  filed  by  the  said  27wmas  Franklin  in  the  High 
Court  of  Chancery,  to  compel  the  Bank  to  allow  the 
s»d  plaintiff  to  sell  and  transfer  the  said  stock.  No 
evidence  was  given  in  the  suit  that  there  were  any  debts 
due  or  owing  by  the  said  estate  at  the  time  of  such  de- 
mand. The  question  for  the  opinion  of  the  Court  was^ 
•Whether,  under  the  circumstances  above  stated,  71 
Frcmklin,  the  executor,  has  any  right  of  action  against 
the  Bank  for  not  permitting  the  transfer  by  him  of  the 
said  16,500A  3  per  cent  Consols. 

Mderson  for  the  plainti£tl    By  the  statutes  relating  to 
.the  3  per  cent.  Consolidated  Bauk  annuities,  and  other 

public 
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public  fiindsy  they  are  made  personal  estate  (a).     Such        ).8S9. 

{NroperQr  must,  therefore,  be  subject  to  all  the  conr      ^ZinLiit 

^aeoces  of  being  personal  estate ;  and  the  first  of  tliose    >t^^^L,  ^ 

isi  that  the  property,  although  specifically  devised  by  the     £vola«m 

testator,  vests   in   the  executor  until  he  asents  to  th^ 

legacy.    Many  difficulties   will  arise  from  a  contrary 

role.    It  cannot  be  contended  that  the  property  does 

not  vest  in  the  executor  when  there  is  no  specific  d^ 

yiie^  and  whether  a  devise  be  specific  or  not  is  often  a 

voy  di^calt  question ;  and  if  the  Bank  directors  are; 

ijgbt  in  transferring  to  the  specific  devisee  and  not  to 

thtt  executor^  they  must  take  upon  themselves  to  de- 

leriDiDe  that  question.    Ag^»    this    being    personal 

(State,  is  assets  for  payment  of  the  testator's  debts,  and 

voold  be  so  held  in  an  action  against  the  executor; 

now  it  would  be  very  imjust  that  he  should  be  unable  to 

plead  plene  administravit,  and  yet  be  unable  to  use  the 

aglets  for  paym^t  of  the  testator's  debts.    Again,  in 

Jieda  V.  SlruU  (6),  it  was  held,  that  an  executor  cannot 

be  sued  at  law  for  a  legacy,  but  that  it  must  be  recovered 

by  suit  in  equity;  and  the  reason  for  this  rule  is,  that  in 

tbe  Gft^e  of  a  l^acy  beipg  left  to  a  married  woman  the 

hoabaad  may  be  compelled  to  consent  to  a  proper  setdb- 

WenV    This  reason  is  equally  applicable  to  a  bequest  of 

stools;  bot  the  rule  will  not  apply  if  it  be  held  that  the 

Itock  vests  in  the  devisee,  and  not  in  the  executor  until 

he  assents  to  the  legacy*    The  point  has  been  several 

tiioes  mentioned,  but  never  decided.    In  7%^  Bank  qf 

£%knd  V.  Lunn  (c),  the  opinion  of  the  Lord  Chan* 

^or  appears  to  havei  been,  that  the  stock  vested  in  th^ 

executor. 

(«)7^im.c7.     lai.clS.  (b)STiR.690. 

(c)  15  Fei.  Jan.  5^9. 

Bosanju^ 
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1829.  Bosanquet  Serjt  contra.     In  Hie  Bank  of  England  r. 

"^""  Parsonsia),  Lord  Bosslyn  decided  that  the  Bank  directors 
againu  •  are  not  bound  to  look  to  the  trusts  of  a  will,  and  that 
Ehqlamd.  relieved  them  from  much  difficulty.  If  this  court  now  de- 
cides that  they  are  not  bound  to  enquire  whether  an  ex- 
ecutor has  assented  to  a  specific  legacy  or  not,  but  may 
at  once  transfer  the  stock  to  the  executor,  that  also  will 
relieve  them  from  much  difficulty.  But  if  they  are  bound 
to  transfer  to  the  executor  if  he  has  not  assented,  but  not 
otherwise,  they  will  be  much  embarrassed  in  the  manage- 
ment of  the  public  funds.  For  in  the  case  of  a  specific 
bequest  of  personal  property,  if  the  executor  assents,  the 
property  immediately  vests  in  the  devisee,  and  he  has  a 
right  of  action  for  it.  Suppose,  then,  a  will  is  brought 
and  entered  at  the  Bank,  and  the  executor  applies  to 
make  a  transfer  of  the  stock,  he  is  answered  that  it  has 
been  specifically  devised ;  but,  upon  his  statement '  that 
he  has  not  assented  to  the  bequest,  the  transfer  is  al- 
lowed. Afterwards  the  devisee  shews  a  previous  assent 
by  the  executor  to  the  bequest,  and  thus  the  Bank,  al- 
though they  could  not  possibly  know  any  thing  of  it 
before,  are  made  liable  to  an  action.  [Lord  Tenter^ 
den  C.  J.  How  would  the  law  be  in  the  case  of  an  ordi- 
nary bequest  of  a  chattel  in  the  hands  of  a  third  person, 
if  the  executor  assented  to  the  legacy,  and  afterwards 
went  and  claimetl  and  got  possession  of  the  chattel,  could 
the  devisee  sue  the  party  from  whom  it  had  been  so 
taken  ?]  According  to  Doe  v.  Gwf  [b)  he  might  lBay» 
ley  J.  There  the  action  was  against  the  executor,  and  it 
did  not  appear  that  he  claimed  the  term  as  assets  for 
payment  of  debts.]     It  has  never  yet  been  decided,  that 

(a)  5  Ve$.  665.  {b)  3  JBaK,  120. 

Stock 
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fttock  k  kgai  asteU  for  payment  of  debts.    [Lord  Ta^       1#1^ 
4ardm  C.  J«  I  believe  it  has  never  been  doabted.]    The  ' 

VttAMKLIHt 

future  of  Uk  property  is  a  debt  from  ^  imblic  t»  the       agafyui 

The  Bank  «f 

individaal.     The  dividends  or  proceeds  Biary  be  assets,      fivaiAini. 

hat  the  stock  itself  eannot  be  assets  until  it  has  beea  coQi- 

verted  into  money.    [Baglejf  J.  Yoa  cannot  argue^  that 

if  a  fimdhcdder  die  intestate  smd  insolvent,  his  nesU  of 

kin  can  daim  the  stock.]    A  court  of  equity  may  coffb- 

pd  a  sale  of  it,  but  it  is  not  assets  at  law.    The  present 

^KBtkm  is  certainly  of  some  difficulty^  and  has  been  so 

tMtod  in  vaxioos  cases.    In  Peanon  v.  TAe  Btmhtf 

Ia^imid{a\  Lord  Tkurim  appears  to  have  been  of 

opnUm,  that  dbe  stock  vests  in  die  specific  devisee  witb- 

oot  the  assent  of  the  execntor.    In  7%^  Bafdc  qfEn^nd 

%,  Maffia  {b\  he  adopted  a  (Bflferent  role  with  respect  to 

a  residaafy  deviae  which  comprehended  stock.    In  me 

BaaikifEn^kmd  v.  Xmrh,  Lord  Bldon  expressed  a  donbt, 

whedier  the  legislature  did  isot  intend  diat  the  devisee 

cfstook  shooU  take  by  the  devise  without  the  assent  of 

the  execntor,  hot  nhimately  the  case  was  decided  on 

snodier  ground.    The  statutes,  however,  seem  to  waov 

nnt  the  suggestion  of  his  Lordship.    By  several  star 

tates(c)  reUting  to  various  public  funds,  it  is  provided 

in  nearly  the  same  words,  **  That  all  persons  possessed 

of  any  share  in  the  joint  stock  of  annuities  may  devise 

the  same  by  will  in  writing  attested  by  two  or  more 

eredible  witnesses,  but  that  no  payment  shidl  be  made 

<«  any  such  devise  till  so  much  of  the  said  will  as  relates 

to  any  share^  estate,  or  interest  in  the  said  joint  stock  of 

^mnaities  be  entered  in  the  said  office;  and  that,  in  de* 

(a)  2CiM^175.     SBr.  C  C.529.  S.  C.  (6)  5 Sr.  C.  C  S60. 

ie)  &■  SAm*  €.  19.  <.  22. ;  IG.U  ti.  2.  c  19.  «.  12. ;  5  G.  1.  c.  19. 
S'86.;30G.2.ci9.  «.49. 

Vol.  IX.  M  JauU 
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1829*  faxit  of  such  transfer,  or  deciu^  such  share,  estate,  or 
""""^  interest  in  the  said  joint  stock  of  annuities  shall  go 
against       to  the  executoFs  or  .administrators.''     It  never  could 

The  Bank  of 

Emolavo.  have  been  intended  that  the  executor  should,  in  such 
case,  take  the  stock  for  his  own  ben^t;  and,  therefore, 
the  meaning :of  the  provision  must  be,  that  in  such  case 
he  shall  take  tlie  legal  interest,  but  not  when  there  is^ 
specific  devise. 

Alderson  in  reply.  The  only  inconvenience  that  the 
Bank  can  be  put  to,  is  the  necessity  of  enquiring  whether 
the  execfutor  has  assented  to  the  devise.  The  same  dif- 
ficulty is  imposed  upon  every  individual  who  has,  in  his 
hands,  property  to  which  two  adverse  claims  are  made. 
In  cases  of  doubt  they  may  file  a  bill  of  interpleader,  but 
until  an  adverse  claim  is  made,  they  must  be  bound  to 
transfer  to  the  party  in  whom  the  legal  interest  is  vested. 
It  is  admitted  that  they  must  do  so  where. the  stock 
forms  part  ^f  a  residuary  bequest,  and  there  is  no  real 
distinction  between  a  specific  bequest  and  a  residuary 
bequest.  Mead  v.  Lord  Orrery  (a). 

Cur.ado.vitU. 

The  following  certificate  was  afterwards  sent  to  the 
lyord  Chancellor ;  — 

This  case  has  been  argued  before  us  by  counsel,,  and 
we  are  of  opinion  that,  under  the  circumstances  above , 
stated,  TJiomas  Franklin^  the  executor,  has  a  right  of, 
action  against  the  Bank  for  not  permitting  the  transfer 
by  him  of  the  said  16,500/,  3  per  cent.  Consols. 

Tenterden, 
J.  Baylet, 

J.  LiTTLEDALE, 

J.  Parke« 

(a)  3^/i(.  999. 
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The  King  against  Tomlinson.  (d) 


IJPON  an  appeal  against  a  rate  made,  for  the  relief  of  ^*^^5J^" 


the  poor  of  the  parish  of  Stoke-upon^Trenl,  in  the  upon  two  thirdi 

of  the  net  rent 

county  oiStqffi)rd^  the  justices  at  sessions  amended  the  of  lands,  and 

*      V     one  half  the  net 

iBte,  subject  to  the  opinion  of  this  Court  upon  the  fol-  renuof  col- 

,     .  lieriea:  Held, 

lowing  case :  —  that  thu  might 

In  the  above  rate,  which  was  made  upon  a. recent  equal nuide of 
survey  and ;  valuation  of  the  rateable  property  in  th^  JiJ^^te  did  not 
parish  oi  Stoke-t^pon^Trentj  the  occupiers  of  farms,  lands,  n»n>f«»^  "P- 
and  tithes,  and  also  of  market-tolls  throughout  the  said  ^ual,  the 

Court  refused 

parish,  were  assessed  in  respect  of  such  property  re-  to  quash  it. 

spectively  upon  two-thirds  of  their  estimated  net  yearly 

feat,  payable  to   the  landlord,   and  the  occupiers  of 

houses,  potworks,  and  every  other  description  of  build-* 

11^  and  also  the  occupiers  of  collieries  aiid  coal-mines 

were  assessed  in  respect  of  such  property  respectively 

upon  only  one  half  of  their  estimated  net  yearly  rent  or 

royalty  payable  to  the  landlord.     In  the  same  rate,  the 

lessees  of  certain  waterworks  were  assessed  in  respect 

of  thdr  waterworks  and  waterpipes  within  the  parish 

opon  only  one  half  of  their  estimated  yearly  rental  value; 

but  the  rate  was  amended  by  the  Court  as  to  them,  by 

assessing  them  upon  two  thirds  of  such  rental  value^ 

bciiig  in  the  same  proportion  as  in  the  case  of  land. 

(a)  Two  or  more  of  the  Judges  of  this  court  sat,  as  on  former  occasions, 
^  Fndcry  the  ISth  of  February  to  Thursday  the  19th  of  Febrtttny 
iadoHTe;  and  from  fFednetday^e  22d  of  jfpril  to  Tuetdiy  the  5th  of 
^^  QdiarM^     Piirfaig  that  period,  this  and  the  following  cases  were 

SCIQQigQQ 
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1S29. 

The  Knro 
ToMLniaoH. 


The  question  for  the  consideration  of  diis  G>urt  was. 
Whether,  as  the  occupiers  of  fiurms,  hinds,  tithes,  mar* 
ket-tolls,  and  waterworks  throughout  the  said  parish  are 
assessed  upon  two  thirds  of  their  estimated  net  yearly 
rent  payable  to  the  landlord,  the  occupiers  of  collieries 
and  coal-mines  ought  not  to  be  rated  in  the  like  pro- 
portion upop  two  thirds  of  the  estimated  net  yearly 
mine-rent  or  royalty  paid  to  the  landlord,  instead  of 
upon  one  half  as  charged  in  the  said  rate? 

The  case  was  argued  in  Hilary  term  by  SkM  and 
Qod9on  in  sopport  of  the  order  of  sessions.  It  has 
long  been  established  as  a  rule  respeetiog  rales  for  the 
leKef  of  the  poor,  that  this  Court  wiil  not  enter  into 
the  consideration  of  the  iae^oality  of  the  rate  unless 
it  maaifis^y  appears  to  be  uneqaal,  Mac.  v.  B^pgraoe  (a), 
JStf  ▼•£Si7«^(6),  Bexr^Smdmch{e\  Bob  y.  Aire  and 
CaUer  Navigation  {d).  The  sessions  may  have  rated 
coatminea  in  a  difierent  proportion  from  kmds,  on  ao« 
count  of  oertam  deductions  which  to  then  i^pearad  vea* 
acMmUet  There  is  nothing,  then,  to  shew  that  the  rale 
IB  unequal^  and  this  Court  will  not  enquire  into  the  fiust| 


Mderson  and  WhaJtely  contrt^.  If  this  rate  had  been 
Imposed  merely  upon  a  proportion  of  the  yearly  ren^ 
as  in  the  cases  cited,  the  Court  might  have  presumed 
that  the  rate  was  equal ;  because,  after  making  just  and 
proper  deductions,  a  rate  upon  half  the  rent  of  a  coal- 
mine might  be  equal  to  a  rate  upon  two  thirds  of  the 
rent  of  lands.  But  this  rate  is  made  upon  the  net 
rent    Now,  before  the  sessions  could  ascertain  the  net 


M  4JhtfT.  S491. 
(c)  2)oi«.  562. 


rent. 
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leM,  all  pioip»  dedttoOew  milst  have  been  made;  and       ItflS^ 

bee  of  it  Where  that  is  the  case^  this  CoufftiviU  quash 
a  nto,  efea  if  theaessioDs  find  that  it  contains  a  idative 
aqHi^9  JBe»  v.  Sdlm  (a). 

Tbe|adgnent  of  the  Conrt  iras  nam  ddiyerad  by 
BATLfcrJ.    The  question  in  this  case  was^Whatbar 
a  lata  was  upon  an  uneqaal,  and  consequently  an  iaijust» 
principle?    It  eatimaitcd  the  vahie  of  all  property  ao*- 
ooidiog  to  the  net  yearly  rent;  but  it  fixed  the  nle 
according  to  two  thirds  of  the  rent  in  the  oaia  of 
lsad%  &c.,  whilst  it  fisaed  it  acconfing  to  one  half  only 
ID  Ae  case  of  houses  md  collieries  t  and  whedier  tins 
made  the  rate  necessarily  unequal  was  the  question.    It 
was  not  disputed  but  that  the  sessions  were  in  genssal 
the  proper  jndgea  of  value;  but  it  was  insisledy  that  if 
tfaqr  fixed  the  proporiidna  by  a  wrong  rule,  diis  CcNitt 
Alight  and  ought  to  intarfere.    And  if  the  ptoportiona 
have  been  fixed  by  a  rule  which  we  can  pronounea  to 
be  wroaigy  we  are^of  opinion  our  interfivence  k  reifaisite. 
Can  we^  theUf  pronounce  the  rule  acted  upon  in  tUs 
case  to  be  wroi^?    It  was  almost  admittedy  that  there 
ai]{|^  property  be  a  distmction  m  the  proportions  bc^ 
taeen  hoaaes  and  land,  though  it  was  urged  Aefe  could 
Dot  be  one  between  land  and  collieries;  but  when  the 
oonseqncoeas  of  tiiis  admissioQ  were  seen^  the  adaiis^ 
aioD  was  withdrawn*    We  are,  however,  of  opinion^  that 
diere  Daay  properly  be  a  difiisrenoe  in  the  proportion  of 
the  annual  rent,  upon  whidi  houses  and  lands  are  to  be 

(a)  lN«tan,259. 

M  3  rated  ( 
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18^:       rated^  it  bdonging  to  the  sesuons  to  fi:i^  tl^  precise 
^^      '  .     propordoD.    We  also  think,  that  houses  and  qoUierietf 
vgaaui       may  be  classed  tosetber. 

!  The.  rate  is  to.  be  made  on  the  occupier  according  to 
the  annual  profit  or  value  which  the  subject  of  occupa- 
tion produces ;  and  it  makes  no  difference  in  the  amount 
of  the  rate,  whether  the  occupier  be  tenant  or  owner. 
In  the  case  of  houses,  the  annual  profit  or  value  is  al* 
ways  apart  only  of  the  annual  rent  pud  to  the  landlord. 
Some, portion  of  that  rent  ought  to  be.  set  apart  ta  form 
a  fund  for  repairing,  or  rebuilding  when  necessary;  in 
other  words,  to  maintain,  or  reproduce  the  subject  of 
occupation:  a  much,  less  .part,  if  any,  of  the  annual  rent 
of  land  is  wanted  for  either  of  those  purposes ;  and  the 
whole  in  some  cases,  or  nearly  the  whole  in  others,  is 
annual  profit  or  value.  This  difierence  is  mentioned  by 
Lord  Mansfield  in' Sex v*Brograve»  In  the  case  of 
collieries,  also^.  a  part  of  the  annual  rent  must  be  appro- 
priated to. repair  and  replace  the  works  and  engines, 
and  in  that  respect  they  are  in  the  same  situation  wi^ 
houses* 

The  sessions  were,  therefore,  warr«*u]ted  in  making  a 
difference  in  the  proportion  of  rating,  with  reference  to 
annual  rent^  between  houses  and  collieries  on  the  one 
band,  and  land  oh  the  other ;  and  it  is  impossible  for  us 
to  say  that  the  proportion  which  they  have  fixed  is  not 
the  right  one.  . 

It  was  urged^  on  the  argument  that  the  sessions  have 
fixed  the  rate  according  to  unequal  proportions  of  the 
net  rent;  and  it  was  contended j  that  by  the  words 
'<  nest  rent"  was  meant  the  clear  annual  rent,  after  every 
deduction :  including,  therefore,  the  part  to  be  set  aside 
for  repairs  and  reproduction  of  the  subject  of  the  rate; 

andy 
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•ndy  conseqiieiitly,  that  the  rate  was  unequal.     But  we        1839. 
anoot  attribute  any  such  meaning  to  those  terms. for      -j^T^a 
the  porposeof  invalidating  the  rate.     We  think  they     _**"*^ 
mean,  only  that  part  of  the  rent  which  goes  into  the 
pocket  of  the  lancllord,  and  which  is  the  rent  paid  by  the 
femiity  after  deducting  taxes  and  charges  of  collection : 
sad  this  construction  will  support  the  rate.     If  the  rate 
had  been  according  to  difierent  proportions  of  the  clear 
«DDiiaI  prq^  or  value  of  the  subject  of  occupation,  it 
wmldhave  been  otherwise ;  but  annual  rent  is  not  annual 
pvofit  or  value.^     We  are,  therefore,^  of  opinion,  that  the 
«der  of  sessions  should  be  confirmed. 

Order  of  sessions  confirmed. 


Blades  against  Free,  Executor  of  G.  W.  Clark. 

\SSUMPSIT.     The   declaration  contained  several  Where* mtn, 
special  counts ;  the  first  of  which  stated  that  G.  W.  some  yean  co- 
^iy  in  his  lifetime,  was  resident  or  dwelling  with  one  woman  that 
-Mflry  as  his  wife,  and*  divers  his  children  and  servants,  JJ^I^  °' 


wd  Was  about  to  depart  this  realm  and  go  to  certain  Jerand her"*^ 

parts  beyond  the  seas,  to  wit,  to  the  East  Indies  j  and  |!^"/n^^^ 

hereupon,  in  consideration  that  the  plaintiff  would,  after  <*>»  ^?*?^' 

^e  said  intended  departure  of  him,  Clark^  furnish  and  tbnmdt  Held, 

.  that  the  woman 

supply  to  the  order  of  the  said  Maty  such  goods  for  the  might  have  the 

use  of  her  the  said  Mart/,  and  the  said  children  and  ser-  to  bind  him  by 
vants,  as  the  said  Mary  should  reasonably  require,  he  for  necea«uie«, 
^t  promised  that  he,  his  executors  or  administrators,  J^^  hU  wuL- 
^ould  pay  for  them.   Averment,  that  plaintiff  did  supply  ^^^,^^„ 

not  bound  to 
f^  for  any  goods  supplied  to  her  after  his  deaths  although  before  infomation  of  his  death 
'*»b«nreoeiTed. 

M  4  the 
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1S29.  the  said  Mary  mth  eertain  gopdt  whioh  alie  veagonMj 
*""""  required  for  the  nae  afoiesaidy  and  whkh  at  that  time 
agamtt  weTB  worth,  &c  The  seeond  specaal  count  stated  the 
contract  to  b^  that  plaintiff  should  sof^lj  the  »id 
Marjf  with  such  goods  as  she  should  leasonaMy  respim^ 
until  leasDiiable  and  knrfid  iiotioe  to  cfiscentiBUft  soeh 
supply  should  be  ghren  to  the  pluntiff;  and  that  CXari, 
his  executors^  or  adauaistiators  would  pay  for  the  goodie 
4o  supplied.  The  thiid  qiecial  const  stated  the  coa- 
tract  to  be,  to  supply  goods  uotii.  Clark  should  Kctmni^ 
or  nodce  to  disoontinne  the  supply  should  be  gtiren ;  oi^ 
in  the  event  of  his  death  without  returning,  until  plaift- 
tiff  should  have  nodce  of  his  death.  Counts  for  goods 
sold  and  deliveredi  &c  Plea,  the  general  issue.  At 
the  trial  before  Lord  Tenierden  C.  J.^  at  the  Westminster 
sitXmg^,s£ter. Michaelmas  term  1827»  a  verdict  waafound 
for  the  plaintiff  on  t^  special  counts,  subject  to  the 
opinion  of  this  Court  on  the  following  case :  -— 

6.  fV.  Clark,  deceased,  in  the  declaration  in  this  cause 
mentioned,  of  whom  the  said  defendant  is  executor, 
during  the  year  1822^  and  from  that  time  until  the 
month  of  January  1823,  resided  upon  his  own  freehold 
property  at  Kinsall  Green,  in  the  county  of  Middlesex, 
with  one  Maty  Steers  (who  passed  under  the  name*  of 
and  dwelt  with  him  as,  but  was  not,  his  wife),  and  their 
children  and  servants.  In  the  month  of  January  1828, 
Clark  left  England  for  the  East  Indies,  leaving  the  said 
Mary  Steers  and  family  on  the  premises  at  Kinsall  Green, 
who  continued  to  deal  with  the  plaintiff  and  other 
tradesmen,  and  they  continued  to  reside  there  until  the 
end  of  the  month  of  August  1 825. 

During  the  residence  of  Clark  at  KifisaU  Green,  and 
up  to  the  time  of  his  departure  from  England,  that  is  to 

say. 


i 

\ 


F« 


IN  THE  9TH  8Q  lOm  YMA9S  OF  GfORGE  IV.  10 

lay,  fnSD  the  lOdBth  of  NooOlber  1882,  he  ideaU  with  1829. 
the  phifttiff  and  other  tndesmen  in  that  nefirhbouiiiood  "~"~" 
ftr  artides  in  the  way  of  bis  and  their  trader  for  the  agabui 
mpj^y,  upon  credit,  of  hhoself  and  fiimily  aibtesaid ;  the 
mAoB  for  the  same  bong  giren  by  Meuy  Steers,  and 
tlieMoebraig  paid  for  by  CHariBt  oertain  periods  from 
aiMi  after  the  delivery  thereof  The  pbintiff  conliaued 
to  supply  goods  in  the  way  of  his  trade  to  the  order  of 
Muf  SteerSf  for  the  use  of  herself  and  die  fiimily  afarch 
nidy  from  the  month  of  Janrnry  182S  until  the  end  of 
Jkffut  1825 ;  whereof  the  goods^  for  the  value  of  which 
SQL  Si*  lO^dL)  this  action  was  broo^t,  were  part,  and 
««ie  supplied  as  aforesaid  between  the  month  of  October 
1884,  and  the  month  of  Maj^  1825  inclusive. 

Clark  died  in  the  East  Indies  on  the  31st  61  December 
1824,  without  having  returned  to  this  country  since  his 
departure  before  mentioned.  The  defendant  tendered 
to  the  plaintiff  the  sum  of  7/.,  part  of  the  sum  of 
^  ai.  lOid.9  the  sun  of  7/.  being  the  value  of  so  much 
of  the  goods  as  were  supplied  up  to  and  including  the 
Slst  Deeendier  1824,  and  the  same  was  received  by  the 
I^Blaff  before  the  commencement  of  this  action.  In 
erdboutthe  month  oTJugust  1825,  and  not  before^  in- 
IdBgence  of  the  death  of  Clark  reached  En^ndj  and 

▼as  communicated  to  the  plaintiff  and  other  tradesmen 

and  persons  residing  at  KmsaU  Green. 

KOy  for  the  plaintiff.  The  question  is,  Whether 
Qari  may  not  be  taken  to  have  agreed,  before  he  left 
%imi^  to  pay  for  such  goods  as  were  furnished  before 
>^t>ce  of  his  death  was  received.  {Bayley  J.  Suppose 
^  woman  had  been  his  wife,  could  the  executor  have 
Uen  compelled  to  pay  ?]  This  case  is  stronger  in  favour 

of 
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1829*  of  the  plaintiff,,  for  had  she  been  the  wife  of  the  deceased, 
""^  in  all  probability  she  would  have  been  provided  for,  and 
agahut  able  to  pay  for  the  goods  furnished  after  her  husband's 
deadi.  IParke  J.  Suppose,  after  Claries  departure,  she 
had  cohabited  with  another  man,  would  Clark  have  been 
liable?]  No,  her  misconduct  would  have  been  an 
answer.  IParke  J.  Then  you  cannot  infer  a  contract 
to  pay  until  notice  of  Clark^s  death,  but  until. notice  of 
that,  or  the  misconduct  of  the  woman,  and  the  declar- 
ation is  not  framed  upon  such  a  supposed  contract] 
The  contract  is  the  same,  but  the  law  in  such  case  dis- 
penses with  the  performance,  and  such  dispensations 
need  not  be  set  out  in  the  declaration.  The  real  question 
is.  Whether  the  contract  was  revoked  by  the  death  of 
dark?  Now,  although  an  authority  may  be  revoked 
by  death,  a  contract  cannot.  In  McDonnell  v.  M^Dofh- 
neU{a\  it  was  held  that  bankruptcy  did  not  make  void 
the  acts  done  under  a  power  of  attorney  previously  given 
by  the  bankrupts;  and  in  that  case,  theVice-Chanceilor  ' 
cited  a  case  tried  before  Lord  Kenyon^  where  a  power  of 
attorney  had  been  sent  out  to  India^  and  certain  acts 
were. done  under  it  there,  after  the  death  of  the  princi- 
pal, but  before  notice  of  it,  and  Lord  Kenywi  supported 
those  acts. 

Chitty^  contra,  was  stopped  by  the  Court. 

Bayley  J.  There  is  no  doubt  that  a  man  may  make 
an  express  contract  for  goods  to  be  supplied  to  his  wife 
or  mistress  after  his  death,  for  which  his  estate  would  be 
liable;     But  here  there  was  no  express  contract     What 

(a)  Bwk.  399. 

then 
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tbeo  b  the  infeFence  of  law  ?  that  the  woman  had  the       IS^. 

same  aotborily  to  bind  the  deceased  by  her  contracts,       —— 

as  if  she  had  been  his  wife,  and  such  an  authority  would        agaUut 

be  revoked  by  his  death.     It  is  said,  that  this  is  hard 

upon  the  tradesman.    But  he  trusts,  at  his  peril,  whether 

the  credit  is  given  upon  the  order  of  a  married  woman 

or  a  mistress.     If  he  is  unwilling  to  run  the  risk,  he 

shoaid  require  an  express  contract,  if  he  does  not  do 

so,  and  sustains  a  loss,  that  is  by  reason  of  his  own 

carelessness.     It  seems  to  me,  that  the  woman  in  this 

case  had  the  authority  of  a  wife,  and  that  she  could  not 

make  any  contract  to  bind  the  estate  after  the  death  of 

the  testator.    The  defendant  is  therefore  radded  to  have 

a  nonsuit  entered. 

LirrLEDAi.E  J.  In  this  case. there  was  no  express 
contract,  and  none  can  be  implied  from  which  the  plain^ 
tiif  can  derive  a  right  to  recover.  There  was  no  con* 
tittoing  implied  qontract  made  by  tbe>  deceased,  but  aft 
aothori^  to  the  woman  with,  whom  he  cohabited  to 
make  contracts  for  him  from  time  to  time,  and  at  his 
deadi  that  authority  ceased.  The  tradesman  cannot  be 
better  off  thaa  if  this  had  been  a  question  upon  the 
contract  of  a  wife,  and  her  contracts  cannot  bind  the 
husband's  estate  if  made  after  his  death. 

Pabkk  J.  It  is  clear  that  the  plaintiff  cannot  be  en- 
titled to  recover,  unless  he  makes  out  a  contract  between 
himself  and  the  testator.  No  contract  was  proved.  AH 
that  can  be  said  is,  that  he  gave  the  woman  an  implied 
authority  to  bind,  him  as  a  wife  might  have  done.  Such 
an  ambority  may  have  been  given ;  but  ia  the  absence 
oTany  contract  with  the  testator,  the  executor  cannot  be 

bound. 
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iaS9»  bomid^  If W eonttact weni t»be  prosnniei^  it>Dinild  cttljr 
be  a€OBlract  for  meeamdtSf  wfaioh  is  not  the  contract 
described  in  the  decbiation* 

Poslee  to  the  dflfiMdtfs 


ftaok 


m  a 


Clement  against  Chivis. 
(In  £rrorO 

itisittwUous     T  IBEL.    The  fint  count  of  tke  deebration  stated^ 
toto'^^^^a  that  the  fdaiBliff  bddw  (CUm%  before  and  at  tlie 

13^^^^  time  of  the  committing  of  the  grievanoes»  &a  was  fiie 
^iS^  ^  proprietor  of  a  certain  stag^-coach^  wherein  he  was  used 
JDwdttdfanaiM  and  aocustomed  to  cany  and  eonvcgr  passengers  for  itire, 
pxofit,  and  r«tard  to  hiaa  in  that  bdialf ;  and  that  in  so 
doings  he  had  always  pnoperly  conducted  hini8d^.&sc;^ 
but  that  defendant  well  knowing  the  preaftisesr  mmI  in^ 
tending)  &c^  on,  &C9  at,  fto,  falselyi  wiiskedly,  and  m*- 
lidonsly  did  compose  and  publishi  and  cause  and  |Mn>» 
cure  to  be  pabUshed  of  and  concerning  the  plaintifi^ 
and  of  and  conceming  him  as  such  proprietor  as  afinn*- 
said,  a  fabci  scandalous^  malicious^  and  defematoiy.  libel 
containing  therdn,  &c  of  and  conceining  the  said  fibun^ 
ti£^  and  of  and  conceming  him  as  such  prc^rietor  as 
aforesaid ;  that  is  to  say,  <*  Crremmich  coachman.  The 
insolence  of  some  at  the  Chreemaaieh  coadiaien  and  their 
cads  becomes  intoleraUe.  Our  notice  has  been  called  to 
the  gross  misoondnet  of  Timnm  Ckrois  (the  pbuntiff) 
and  his  cad>  on  eoaoh  No.  7600^  who,  on  TWsdby  last, 
insulted  two  females  and  some  gentlemeni  who  were 
outside  passengers,  in  the  most  bareftoed  mamter^''  &a 

The 
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T\m  moomd  oqubI  onklad  the  rtatamflnl  of  phutfjiff'0  1880. 
bekf;  die  proprietor  of  a  coachy  and  alleged  the  libd  to 
be  ^  of  and  conoeming  the  plaintiff''  only,  and  then 
Mtiteat  as  be&ne.  It  was  aircfred  as  special  damt^i 
tkit  by  ffeaaoa  of  the  libel  one  JUs  DaaieSf  who  wouU 
otherwise  have  gone  fay  and  been  carried  and  con wfcd 
bj  tbe  phdntiff  hi  his  coach  fiir  hire  and  vcward  to  die 
pUntiff  in  that  behalf  had  thence  hitherto  wholly  ne- 
glected and  refused  so  to  do.  Plea,  the  general  issue. 
Tbejmy  foond  far  the  plaimili  damages  Ski  and  as  to 
die  matters  alleged  for  special  damage^  they  foand  that 
MB  Mm  Dmieg  in  the  dcolaralioii  mendqoed^  who 
voiU  hese  gone  by  and  been  earned  and  oonviqred  by 
tie  fUnttf  in  his  said  coach  &r  hire  and  rewaiBd  to 
Um,  die  plaindlB^  in  that  behalf  hath  not  thence  hitherto 
«iMilIync|^eclcdandrtfiisedsot»da  A  genend  jndg^ 
MDt  for  the  plaintiff  below  waa  entered  ap^  wfaerenpon 
s  wBt  of  enor  waa  broni^  and  tbe  case  waa  now 
ngDsdfay 

Bat  far  the  plaintiff  in  error;  who  contended  that 

At  sopposed  libel  was  not  actionable  if  taken  by  itad^ 

nid  wkhooc  reference  to  the  plvntiff's  bllainess^  and 

inlhMt  proof  of  some  special  damage.    That  the  second 

fiooat  cBd  not  mention  tbe  {daintiff^s  oocupatioQ^  and 

the  jmy  had  negatived  die  special  damage;    conse* 

qaentlff  the  judgment  being  geaeni^  was  erroaeons* 

The  alleged  libel  was  merely  a  chaige  that  that  phdntsiff 

iMlled  somebody.     The  meaning  of  the  word  ii»- 

Hiied  is  very  indefinite :  it  imputes  nothing  actionable 

er  iodictafalew    [JPbrJie  J.     It  statea  that:  the  pUintiff 

w  guilty  of  gross  misconduct.]    That  is  afterwards 

explained 
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iBQ9^       exphuhed  by  the  statement  khat  he  had  ininlted  some 
passengers. 

.  CUtiy  eontril,  contended,  that  in  order  to  make  writ- 
ten slander  actionable,  it  need  not  impute  indictable 
matter ;  -  it  is  suflbsient  if  it  tends  to  bring  the  party  into 
odium  or  contempt.    Bac,  Abr.f  lAbel  A  2« 

Our.  a£fe.  vuU. 

On  a  subsequent  day  the  judgment  of  the  Court  wa^ 
delivered  by 

Baylbt  J.  This  was  a  writ  of  error  from  the  Court 
of  Common  Pleas,  and  the  error  assigned  was,  that  a 
general  judgment  had  been  entered  for  the  plaintiff; 
whereas,  the  second  count  of  the  dedanition  did  not  set 
forth  any  sufBcient  cause  of  action.  The  introduction 
to  that  count  stated  only  that  the  libellous  matter  was 
published  <<of  and  concerning  the  plaintiff,''  without 
reference  to  his  occupation.  But  it  imputed  to  him 
gross  misconduct,  and  tliat  he  had  insulted  two  females 
in  a  barefaced  manner.  It  was  insisted  that  this  did 
cot  constitute  a  libel,  and  that  was  the  question  reserved 
for  oonsideniUon.  There  is  a  marked  distinction  in 
the  books*  between  oral  and  written  slander.  The  latter 
is  premeditated,  and  shews  design;  it  is  more  penna<» 
nent,  and  calculated  to  do  a  much  greater  injury'  than 
slander  merely  spoken.  There  is  an  early  case  upon 
the  subject,  in  which  this  distinction  was  adverted  to. 
King  V.  Lddce  (a),  where  the  libel  charged  the  plaintiff  - 
with  having  presented  a  petition  to  the  House  of  Com-^ 
'mons,  <*  stn£fed  with  illegal  assertions,  ineptitudes,  !im« 

(a)  JJardr.47a 

perfections; 


f 
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l^rfections;  clogged  with  gross  ignoraaces,  absurdities^        1B29. 
and  solecisms."    A  special  verdict  was  found;  and  upon 
aignment}  Hale  C.  B.  held,  that  '^  although  such  general 
words  spoken  once  without  writing  or  publishing  them 
would  not  be  actionably  yet,  here  they  being  writ  and 
puUisbed,  which  contains  more  malice,  they  are  action- 
i^ble."   This  appears  to  have  been  a  cross  action,  aris- 
ing out  of  some  dispute,  as  Lake  v.  King  (a) ;  but  in  the 
ktter  case  it  was  held,  that  the  action  could  not  be 
maintained,  on  the. ground  that  the  alleged  publication 
was  a  privileged  communication*     In  a  subsequent  case 
Cropp  V.  Tilruy  (b);  Holt  C.  J.  says,  ^^  Scandalous  mat- 
ter is  not  necessary  to  Qiake  a  libel ;  it  is  enough  if  the 
defoidant  induces  an  ill  opinion  to  be  had  oC  the  plain« 
ti£^  or  to  make  him  contemptible  and  ridiculous."     In 
HnniEr.P.  C.xh.  73*  s.  1.,  it  is  said,  with  reference  to 
thecnminal  law,  '^  It  seeraeth .  that  a  libel,  in  a  strict 
sense,  is. taken. for  a  malicious  defamation,  expressed, 
either  in  printing  or  writing,  and  tending  either  to 
Uacken  the  memory,  of  one  who.is'dead,  or  the  reputa« 
tionof.one  who  is  alive,  and  to  expose  him  to  public 
hatred,  contempt,  or  ridicule."     The  distinction  be- 
tween .written  and  oral  slander  has  also  been  recognized 
in  Fiibn  v.  M&ndey  (c),  BeU  v.  Slone  {d),  Thofiey  v.  Lord 
^iar^{i\^  and .  Bobertscm-y.  M^Ihugall  (/).      Having 
then  ascertained  the  rule,  it  is  only  necessary  to  enquire 
whether  tiie  publication  in.  question  does  hold  up  the 
plaintiff  lo  .public .  hatred,  contempt,  or  ridicule.     It 
states  that  he  was  guilty  of  gross  misconduct,  an4  then^ 
describes  in  what  that  misconduct  consisted ;  viz.  in  in** 

M  iSnmd.  12a  151.    1  Sid.  414.      (6)  3  8alk,925.     Holt,  426. 
W  ^Wat.i03.  (d)  IB.iP.  351. 

W  *  Tmmt.  855.  (  f )  4  JSmg.  67a 

suiting 


IH  CASES  m  HILARY  TERM 

1M9.  suiting  two  femalesy  and  some  gendenen  in  the  iBOse 
bttrefcoed  manner.  Thai  was  a  very  serious  txod  ton*' 
tmnelioiis  impuMion»  clearly  calcinated  to  bring  die 
phintiiF  into  oentempt  by  some  persons^  and  hatred  by 
others;  and,  therefore^  aecording  tothe rule  establislied 
by  the  cases  referred  to^  we  tbmk  that  the  pHblicatioii 
was  libeiloos,  and  snfficient  to  maintain  the  actioB* 
The  judgment  of  the  Court  bdow  most,  therefore^  be 
affirmed. 

Jo^EBiient  ararmed*  • 


The  King  against  The  Inhabitants  of  DiTCHSAtr. 

By  the  6  a  4.  T  JPON  an  appeal  against  an  order  of  two  justices^ 
^J^^  wheit^by  Martha  Jerrard,  the  wife  <£  Thomas  Jer^ 

hU^L^*  rard,  then  in  St.  Thoma^s  hospital  in  the  borough  of 
i£^ MqM»»  Sotdkwark^  in  the connty  ofSwrey^  and  their  childre% 
M^kmmt  i^  ^y^fg  removed  from  the  parish  of  DUdeaty  in  the  county 
tUng  upon  anj   o£  Somersetj  to  the  parish  oiLytwombe  and  Widoombef  in 


Um  it  ibmU        the  same  county,  the  sessions  quashed  the  order,  sjabjeet 

fflnfjf^  of  a  W" 

parate  and  dii-  to  the  optuion  of  this  Court  on  the  following  case : -«-* 

houi9,oror  The  pauper's  husband  rented  a  tenement  in  Lffn^ 

bo£  bon&  fida  ^^^^""^  ^^  Widcombe  by  the  year,  viz.  from  Lady<k^ 

^^,^ihf  ^^^^  ™*^  LaAf^dinf  1826,  at  the  yearly  rent  of  15i, 

"*"^y^'  *  with  liberty  to  quit  at  any  time  on  giving  a  quartei's' 

leMtyfortha  notice.      After  th^  first  month's  occupation,  the  paii- 

tem  of  ono 

whole  y%u^  nor  pei^s  husband  left  the  pauper  living  in  the  tenement  and 
house  or  boiid-  went  to  Lmujlorh  And  remamed  diere  about  seven  months, 
i^'lteocen-     during  which  period  she  remained  in  the  tenement, 

pied  under  such 

yearly  hiring:  Held»  by  UUledak  and  JPorfo  Ji.,  JBkiyfey  J.  dinentienteb  that  under  thu 
etatute,  a  pauper  who  rented  a  dwelling  house  at  the  yearly  ralue  of  \0L,  and  resided  In  it, 
but  nndoiet  party  thereby  gahied  a  aetttcoMnt. 

and 
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ttduDtil  she  quilled  it  as  after  mentioned ;  and  she  paid        1829. 

ibe  yeax's  venly  the  reoeipte  for  which  Mrere  given  as  if  it 

had  been  reeeiTed  from  her  husband.    A  few  days  after        agmna 

die  2Stb  of  Mar^  ISQS9  the  pauper's  husband  let  aif        ants  of 

^Mrtmentinsacsb  tenement  to  one  Gay,  at  the  yearly  rent 

of  BL,  payable  quarterly,  with  liberty  to  quit  at  any  time 

on  giving  a  quarter's  notiee;  and  the  same  was  occupied 

by  Gt^Srom  the  time  of  bis  takis^  until  the  25th  of 

Mar  A  1826,  and  his  rent  paid  to  that  time.     The 

pauper's  husband  gave  notice  at  Christmas  1825,  to  quit 

St  LaAf  Da}f  1826.    The  landlord  permitted  the  pauper 

to  occupy  part  of  the  tenement  until  Midsummer  1826, 

OQ  paying  him  38<.  for  the  same;  and  the  pauper  quitted 

stUaimMflKr  1826:  the  pauper's  husband  never  paid 

say  parochial  rates  although  rated. 

JfixM^,  in  support  of  the  order  of  sessions.  There  was 
noresidence  in  the  parish  by  thehusband  for  forty  days.  It 
is  not  suflScient  that  his  wife  and  family  have  resided  forty 
day%  Bex  ▼.  St.  George^  Southwark  (a),  Bex  v.  South 
I^im  {h).  Then  as  to  the  two  periods,  the  statute  59  G.  S. 
C.50.  was  repealed  by  the  statute  6  G.4.  c.  57.,  which 
passed  on  the  22d  of  June  1825.  The  settlement  of  the 
pauper  was  not  then  completed.  In  order  to  gain  a 
settlement  at  all,  the  whole  period  most  be  under  the  one 
stalBte  or  the  other.  The  words  of  the  latter  statute  are 
sUproqiectiTe,  consequently  the  period  which  was  h&g\xn 
onder  the  repealed  statute  cannot  be  added  to  the  part 
under  the  latter.  This  rule  of  construction  was  adopted 
<n^  ^  passing  of  die  first  statute^  and  ought  to  be 
applied  to  this.  Rex  v.  St.  Mary4e4)(me  (c).  , 

(a)  7  T.  A.  460.  (6)  5T.R.  664.  (c)  ^B^^A.  684. 

Vol.  IX.  N  If 
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1 829.  If  the  legislature  had  intended  to  introduce  a  diflfereiit 

'~~       principle  in  this  case,  the  words  used  would  not  have 

The  KiNQ 

against       been  all  future  and  prospective.     If  the  two  periods  can 

The  Inhabit-  ,      ,      i  ,  ^ 

anu  of  be  connected,  all  the  conditions  required  by  the  6  G.  4k 
c.  57*9  which  passed  on  the  22d  of  June  1825,  must 
be  shewn  to  have  existed  from  that  time.  That  is  not 
so  in  this  case,  because  the  house  was  not  occupied  by 
the  party  hiring  the  same.  The  statute  6  G.4.  c.  57. 
repealed  the  statute  59  G.  3.  c.  50* ;  and  it  is  a  principle 
of  construction,  that  the  same  rules  be  applied  to  statutes 
made  in  pari  materia.  Rex  v.  North  C6Uingham{a). 
Under  the  59  G.S.  c.50.  it  was  necessary  that  the  house 
should  be  held,  and  the  land  occupied,  by  the  person 
hiring  the  same,  for  the  term  of  one  whole  year  at  least 
Under  the  6  G.  4.  c.  57.  that  distinction  is  abolished ; 
and  the  words  are,  "  that  the  house,  or  building,  or 
land,  shall  be  occupied  under  such  yearly  hiring^  and 
the  rent  for  the  same  actually  paid  for  the  term  of  one 
whole  year  at  the  least.''  Now,  the  term  *'  occupied*'  in 
this  latter  statute  must  have  the  same  meaning  as  was 
given  to  it  by  the  decisions  on  the  59  G.S.  c.50.;  and  it 
was  held  in  several  cases,  that  the  term  **  occupied''  in 
that  statute  was  not  satisfied  unless  the  party  had  the 
exclusive  occupation  of  the  premises.  If  part  was  let 
out  in  lodgings  no  settiement  could  be  gained,  Bex  v. 
North  CoUingham  {b).  In  that  case  Abbott  C.  J.  says, 
'^  As  to  the  second  question,  it  is  to  be  observed,  that  a 
different  expression  is  applied  to  land  and  to  houses. 
The  house  is  to  be  held^  but  the  land  is  to  be  occupied: 
it  was  probably  intended  that  a  party  taking  lodgers, 
properly  so  called,  should  not  be  thereby  prevented  from 

(a)  IB^^C.  584.  {h)  1J7.  f  C.  578. 

gaining 
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gaining  a  settlement."     The  same  principle  was  adopted        1829. 

in  Bex  v.  Tonbridge  (a).    There  Bayley  J.  says,  "  It  ^^^^ 

is  not  in  terms  fonnd  that  there  was  a  joint  occupation ;        agqin^ 

The  Inhabit- 
bat  as  Maynard  was  to  participate  in  the  occupation,        ants  of 

DzXCBXAV* 

we  think  it  must  be  taken  that  he  did,  and  if  so,  the 
panper  cannot  be  considered  as  occupying  more  than  a 
moiety  of  the  garden."  Hex  ▼•  Great  Bolton  {b)  is  to 
the  same  efifect  IParke  J.  There  is  this  difference  in  the 
two  statutes ;  in  the  former,  the  occupation  must  be  by 
the  party  hiring  the  same.  In  the  6  G.  4.  c.  57.  the 
words  ^<by  the  party  hiring  the  same"  are  omitted.] 
That  is  so;  but  the  legislature  must  have  intended  those 
words  to  be  supplied,  otherwise  the  conditions  requisite 
for  a  settlement  might  be  performed  by  other  persons 
than  the  party  acquiring  the  settlement;  and  this  ab- 
sordity  would  follow,  that  a  party  might  take  the  premises 
for  a  year,  and  immediately  assign  them,  and  himself  be 
absent,  and  altogether  unconnected  with  premises  for 
the  rest  of  the  year,  and  yet  acquire  a  settlement. 
Unless  these  words  are  understood  as  part  of  this  statute, 
the  law  as  to  this  species  of  settlement  will  be  thrown 
back  into  all  the  confusion  and  uncertainty  that  existed 
before  the  passing  of  the  statutes  59  G.  S.  c.  50.  and 
6  G.4.  c.  57*9  and  which  the  legislature  intended  to  get 
rid  oC  Supposing,  therefore,  the  periods  to  be  con- 
nected, still,  as  the  pauper  did  not  exclusively  occupy 
the  whole^  no  settlement  could  be  gained. 

» 
Jereimf  and  Bagerz  contri.     The  intention  of  the 
le^lature  must  be  collected  from  the  act  of  parliament. 
It  may  be  fit  to  consider  what  the  state  of  the  law  was 

(«)  6^.4*C.88»  (6)  8A4^'Y71. 

N  S  before 
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1829.  before  the  6  G.  4.  c.  57.,  and  what  alteration  was  intro- 
ij^  j^jjj^  duoed  by  that  statute,  particularly  with  respect  to  occu- 
HiJ^ilt.  P*^®°'  By  the  18  &  14f  Car.  2.  the  term  for  which  the 
mntiof  tenement  was  taken,  for  which  it  was  occupied  (after 
forty  days),  or  by  whom  it  was  actually  occupied,  was 
immaterial.  The  59  G.  8.  c.  50.  required  that  the  tene- 
ment should  be  taken  for  a  year,  and  if  it  consisted  of  a 
house,  that  it  should  be  held;  if  of  land,  that  it  should 
be  occupied  for  that  period  by  the  person  hiring  the  same. 
These  words  in  the  last  part  of  the  sentence  apply  to 
every  separate  branch;  but  the  house  need  not  have 
been  occupied  under  the  original  hiring ;  for  the  occu- 
pation of  the  same  tenement  under  the  diflerent  hirings 
might  be  connected.  Rex  y.  ^aa>{a\  or  different  tene- 
ments might  be  taken  at  different  times,  Bex  v.  North 
CoUingham  (6).  But  the  6  G.  4.  c.  67.  requires  that  the 
occupation  should  be  under  the  yearly  hiring,  but  not 
by  the  person  hiring  the  same.  One  restriction  is  sub- 
stituted for  the  other.  When  the  6  G.  4.  c.  57.  passed 
the  59  G.  8.  c.  50.  must  be  taken  as  if  it  never  existed, 
the  Bi^&p*8  case(c),  Tattle  v.  Grimwood{d).  Sup- 
posing it  never  to  have  existed,  tlie  6  G.4.  c.59.  only 
requires  that  the  pauper  shall  rent  for  a  year,  and  that 
the  premises  shall  be  occupied  under  the  yearly  hiring. 
It  is  immaterial  by  whom  the  occupation  is,  if  the 
relation  of  landlord  and  tenant  enure  for  the  whole 
year  as  originally  created.  But  assuming  that  the  sta- 
tute requires  that  the  tenement  shall  be  occupied  by 
the  person  hiring  the  same,  there  has  been  in  this  case 
a  sufficient  occupation ;  for  the  occupation  of  an  under- 


(a)  4S.iC.S7.  (6)  lS.tC.S78. 

(c)  12  Cokt,  7.  (d)  3  JBmgk.  496. 

tenant 
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tenant  most  in  geoeral  be  considered,  with  respect  to  the 

lesMTy  as   the  possesion  of  his  lessee,  Jiex  v.  Aber^     ^^  ^^ 

ystwM  (ff )•     Gi^  was  only  im  inmate ;  and  as  to  an    »,^?^*!^ 

inmate  who  goeth  in  by  the  same  door,  he  is  in  the       anuof 

nature  of  a  lodger,  and  if  his  chamber  be  robbed  it 

is  burglary;  but  the  indictment  must  lay  it  to  be  the 

direlling-house  of  him  who  let  it,  and  not  of  the  inmate. 


Batley  J.  The  statute  59  G.  3.  c.  50.  is  repealed  by 
the  statute  6  G.  4.  e.  57.  The  question,  therefore,  in 
this  case  is.  Whether  a  settlement  was  or  was  not  ob- 
tained under  the  last-mentioned  statute  ?  By  the  59  6. 9. 
<.50.  a  settlemoit  could  not  be  obtained  in  the  case  of  a 
house  or  buikBng  unless  such  house  or  building  were 
held,  or,  in  the  case  of  land,'  unless  it  were  occupied, 
and  the  rent  for  the  same  were  actually  paid,  for  the 
term  of  one  whole  year  at  the  least  by  the  person  hiring 
the  same.  There  was,  dierefone,  a  specific  enactment 
Aat  the  house  should  be  held^  and  the  land  occtipiedj 
and  the  vent  paid,  ly  the  person  Airing  the  same.  The 
language  of  the  6  6. 4.  c.  57.  is  different.  That  statute 
is  irfioUy  silent  as  io  the  occupation  or  payment  of  rent 
hy  the  person  hiring;  and  it  has  been  decided  in  Bex  ▼. 
Ebworth  Har€oart{b)  that,  according  to  the  true  con- 
struction of  the  statute,  the  payment  of  rent  need  not 
be  made  by  the  parQr  hiring.  The  words  ig  the  person 
hiring  the  same  are  to  be  considered,  therefore,  as  struck 
out  of  the  statute  6  G.  4.  c.  57.,  and  the  law  altered  so  far 
as  it  required  that  the  rent  should  be  paid  by  the  person 
huiog  the  premises.  It  is  now  sufficient  if  it  be  paid  either 
hj  the  person  hiring  or  by  any  other  person.    The 

(•}  10  AH,  ^&^  ip)  7  B.  i  C  790. 

N  3  words 
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1829.  words  of  the  6  G.  4.  c.  57.  5.2.  are,  that  the  house,  or 

^  building,  or  land,  shall  be  occupied  under  such  yearly 

agama  hiring,  and  the  rent  for  the  same,  to  the  amount  of  10iL« 

Hie  Inhabit.  ,                                                          ' 

anu  of  shall  be  actually  paid  for  the  term  of  one  whole  year 


DnCHKAT. 


at  the  least  Here  the  phrase  is  varied.  The  statute 
says,  not  that  the  house  or  land  shall  be  occupied  by  the 
person  hiring  the  same,  but  only  that  it  shall  be  occupied 
under  such  yearly  hiring.  And  although  it  may  be  difficult 
to  arrive  with  certainty  at  the  meaning  of  the  l^slatnre, 
which  is  not  expressed  in  very  intelligible  language,  I 
incline  to  think  the  true  construction  of  those  words  is, 
that  it  shall  be  occupied  by  the  person  to  whom  that 
hiring  gives  the  right  of  occupation,  and  that  occupation 
by  any  other  person  to  whom  that  right  is  communi* 
cated,  either  by  assigning  or  underletting,  is  not  an 
occupation  under  the  yearly  hiring  within  the  roeaning 
of  the  statute.  That  is  my  present  opinion.  If  between 
this  time  and  to-morrow  morning  I  should  change  that 
opinion,  I  wOl  certainly  communicate  it  to  the  Court 
My  learned  brothers  think  that  the  words  under  suck 
yearly  hiring  do  not  make  occupation  by  the  person 
hiring  requisite,  but  that  it  is  sufficient  if  either  he 
himself  or  any  other  person  under  him  occupy*  I  think 
that  a  party  who  occupies  as  an  under-tenant,  though 
he  may  be  said  in  some  sense  to  occupy  under  the 
yearly  hiring,  cannot  be  said  to  occupy  under  the  yearly 
hiring  within  the  meaning  of  this  clause  of  the  act  of 
parliament;  because  though  he  does  occupy  in  part 
under  that  yearly  hiring,  he  does  not  in  toto;  he 
occupies  under  the  yearly  hiring  and  something  else. 

As  to  the  other  question,  vias.  whether  the  holding 
before  the  22d  of  June,  when  the  6  G.  4.  c.  57.  was  passed, 
and  the  holding  subsequent  to  that  period,  can  be  con- 
nected, 


DncHSAX. 
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nccted,  I  am  of  opinion  they  may,  provided  the  occa-  1829. 
palioii  brfore  the  22d  of  June  be  such  as  will  satisfy  the  JTT" 
requisites  of  the  6  6. 4.  c.  57. ;  and,  therefore,  if  a  party  asnmt 
before  the  .6  G.  4.  c.  57««began  to  operate  was  in  pos«  anuof 
sessum  of  a  yearly  tenement,  and  held  it  under  such 
circomstanoes  as  that  statute  says  shall  be  requisite  in 
order  to  gun  a  setdement,  a  settlement  will  be  con- 
ferred. There  are  no  words  in  the  6  G.  4.  c.  57.  which 
import  that  the  taking  shall  be  subsequent  to  the  time 
when  that  statute  came  into  operation. 

With  respect  to  the  residence  for  forty  days,  I  think 
the  case  ought  to  go  down  to  the  sessions  again,  in  order 
that  it  may  be  stated  more  distinctly,  what  the  nature  of 
the  residence  was,  or  whether  the  whole  forty  days'  re^ 
aidence  required  was  actually  by  the  husband  him* 
8d£  The  cause  of  the  husband's  absence,  whether  it 
arose  from  his  own  free  wiU,  or  from  compulsion,  or 
from  other  circumstances,  may  possibly  be  material. 
In  Uex  V.  Si.  George^  Soutkaoarh  {a\  the  husband  was  in- 
capacitated by  law  from  residing  in  his  own  house; 
for  he  was  in  prison  during  the  whole  of  the  time^  and 
had  not  the  power  of  residing  on  his  own  proper^  for 
forty  days. 

LnTLEl>ALE  J.  The  principal  difficulty  in  this  case 
arises  upon  the  construction  of  the  word  '*  occupied " 
in  the  statute  6  G.  4.  c.  67.  There  is  a  material  dif- 
ference between  a  holding  and  an  occupati<m.  A  per- 
lon  may  hold  though  he  does  not  occupy.  A  tenant  of 
afreddd  is  a  person  who  holds  of  another:  he  does 
not  necessarily  occupy.    In  order  to  occupy,  a  party 

(a)  7  7.11.466. 

K  4  must 
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1829.^  must  be  penonally  resident  by  biiiiself  or  his  fionily.  Int 
this  case  it  seems  to  me^  that  the  pauper  has  been  the 
occupier  of  the  house  during  the  whole  period*     We 


Hib  Kma 
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•iitg  of  hove  no  distinct  account  how  ^e  apartment  was  let  or 
occupied*  In  an  indictment  for  housebreaking,  it  mig^ 
be  laid  to  be  the  house  of  the  pauper's  husband*  So  in 
an  action  for  use  and  occupation,  he  might  properly  be 
described  not  merely  as  holdings  but  as  occupying  the 
house*  In  the  statute  1 1  G.  2.  c.  19.  s.  14.^  nrfiich  gives* 
the  action  for  use  and  occupation,  where  the  agreement 
is  not  by  deed,  a  distinction  is  made  between  the  worda 
held  and  occupied.  That  section  enacts,  <*  that  it  shall 
be  lawful  for  the  landlord,  where  the  agreement  is  not 
by  deed,  to  leooyer  a  reasonable  satisfiictioo  for  the 
lands,  &c«  held  or  occupied  by  the  defiendant,  in  an- 
action  on  the  case  for  use  and  occupation  of  what  wasr 
so  held  or  enjoyed.*'  By  the  statute  of  the  43d  of 
Elizabeihj  the  rate  for  the  relief  of  the  poor  is  to  be  on 
the  occupier.  The  rate  in  this  case  must  clearly  have 
been  made*  on  the  pauper's  husband  for  the  whole 
house,  though  he  underlet  part.  In  Nolan's  Poor 
Laaosy  176.  (a),  it  is  laid  down  that*  no  lodger,  though 
possessing  the  principal  part  of  the  liouse,.  was  ever 
rated;  but  the  owner,  how  small  soever  the  part  re- 
served for  himself  is  in  the.  eye  <tf  the  law  the  tenant  for 
the  wholes  and  ia  rated  as  the  occupier.  Then,  as  in 
an  indictment,  for  housebreaking  (committed  in  the 
apartment  let  to  Gay\  the  house  m^^  be  described  as 
the  dwelling-house  of  the  pauper's  husband ;  and  as  he 
might  be  described  as  the  occupier  of  the  houses  in  an 
action  for  use  and  occupation,  and  would  be  rateable  to 
the  poor  as  occupier  in  respect  of  the  whole  house,  I 

(a)  4Ui  edit. 

think 
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think  lie  mi»t  be  eoDmdnedf  in  point  of  lawi  ashaving;  1889^ 

oea4>ied  and  resided  in  this  houae*    It  ianot  neoeMacy,.  ^^^ 
in  Older  to  make  a  man  an  oeo^Hery  diat  be  should' 


flctaail;^  sleep  or  take  bis  meab  in  a  botiaey.  ov  tfcat  hia     ^^^^^ 
ftaiilgr  should  aeUiiAy  dwell  in  the  whole  house;  but  the 
law  eoosid^a  himi»  Ibr  tbia  purpose  an  oeonpierif  be  bold 
tke  wholes  and  by  himself  or  bis  Saaaly  ooetipy  paot    I 
tkiak,  Ibeiefore^  the  pauper's  husband  may  be  oonsidened 
to  hsTe  occupied  the  house  within  the  meaning  of  the 
6GL4.  c;57.    It  m%bt  have  been  otherwise  if  he  bad 
nderkt  the  whole  hou6e»  and  oceupied  no  part    The- 
woid  oocnpation,  as  applied  to  a  hoose»  undoubtedljF 
impliea  personal  residence.    But  if  a  lessee'  of  a  house  > 
dwell  in  any  part  of  it,  though  he  let  the  other  partrbe^- 
ia  point  of  law.  Is  to  be  considered  as  the  oceupisrof  tbe» 
wholes     If  that  be  the  true  construetion  of  the  word^ 
^ooonpied^''  the  pauper's  husband  occupied' the  house;; 
•od  then  the  only  question  is^  Whether  tbere  has  been. 
ibr^daya'resid^Me  by  the  pauperis  husband?  and  upon. 
4st  point  them  iasome  doubt    That  certainly  is  essen-- 
tial;  for  tbe  l^riature^  did  not  inlend  by  the  6  6^4^. 
&57.  to  alter  tbe  law  in  that  respect    Upon  the  finding. 
iatUscase»  I  rather  coUeet  that  the  pauperis  husband  had 
shandoned  his  mSe,  and  gcme  to  pursue  bi3  own  course 
of  living  in  some  other  place.    If  he  had  merely  gene; 
away  for  the  purpose  of  business^  with  the  inteitian  e£ 
retoming^  the  resid^ce  would  be  there  stiU,  though  bo 
WIS  temporarily  absent     I  agree  with  my  Bredier 
A^^,  that  the  case  ought  ta  be  sent  baefc  to  tbe 
MOODS,  in  order  to  have  the  &ct  ascertained. 

Pabkb  J.    I  ba^e  eptertained  considerable  doubt  Uf 
^  case;  but  I  am  inclined  to  think  that  a  settlement 

was 
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1889*       was  gained  in  the  parish  of  Lynchcombe  and  JViddieombe^ 

,j^^^^ ,    The  question  tarns  entirely  on  the  6  G.  4.  c.  57.     My 

jJ^^I^^^  judgment  may  have  the  eflfect  of  defeating  the  intention 

MM  of  of  the  firamer  of  that  act.  But  it  is  a  very  safe  rule  of 
construction  to  adhere  to  the  words  of  an  act  of  parlia- 
ment in  thdr  grammatical  and  natural  senise^  unless  it 
appears  clearly  from  the  context  that  they  were  intended 
to  be  used  in  some  other  sense.  There  is  a  material 
difference  between  the  statute  SO.^.  c.B7.  and  the 
statute  59  G.  3.  c.  50.  The  last-mentioned  statute  ex- 
pressly requires  the  building  to  be  held,  and  the  land  to 
be  occupied)  and  the  rent  to  be  paid,  by  the  person  hiring 
the  same.  The  statute  6  G.  4.  c.  57*  omits  the  words 
<<  by  the  person  hiring  the  same."  It  does  not  require 
the  payment  of  rent  or  occupation  hy  the  person  hiring 
the  samci  but  occupation  tmder  the  yearly  hiring.  These 
words  may  be  satisfied  by  the  continuance  of  the  term 
and  occupation  by  a  sub-tenant  or  assignee  during  the 
continuance  of  that  term.  It  is  not  necessary  to  decide 
in  this  case  whether  occupation  by  an  assignee  would  be 
sufficient  or  not.  Here  there  was  an  occupation  by  a 
person  whose  character  is  left  doubtful.  It  does  not 
appear  by  the  case  whether  it  was  that  of  a  sub-tenant^ 
haying  an  entire  occupation  of  one  part  of  the  building,  or 
that  of  a  lodger.  It  seems  to  me  there  was  an  occupaUon 
by  the  husband  of  the  pauper  under  the  yearly  hiring, 
provided  the  premises  continued  in  the  occupation  of 
any  person  entitled  under  the  tenancy  created  by  the 
yearly  hiring.  I  think  we  ought  to  give  effect  to  the 
words  of  the  act  of  parliament  in  their  plain,-  natural 
sense,  unless  we  see  clearly  from  the  context  that  the 
intention  of  the  legislature  was  different;  but  I  find 
nothing  in  the  context  to  shew  that  that  which  those 

words 
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words  taken  in  that  sebse  import  was  not  their  intention.       1889. 

I  most  suppose  that  the  legislature  when  they  repealed 
the  59  G.  S.  c.  50.,  which  expressly  required  an  occu- 
pation by  the  person  hiring,  had  some  reason  for  omit- 
ting those  words  in  the  6  G.  4.  c.  57.     Possibly  that 
omission  may  have  arisen  from  inattention  on  the  part 
of  the  ftamer  of  the  act,  and  it  may  have  been  intended 
to  require  occupation  by  the  person  who  took  the  term. 
Bat  it  seems  to  me  that  the  words  used  do  not  expressly 
reqture  such  occupation,  and  we  must  not  presume  the 
intention  of  the  legislature^  but  collect  it  from  the  words 
of  the  act  of  parliament.    Then  if  the  meaning  of  the 
l^iskture  be  that  which  the  words  used    naturally 
ifflp<^  a  settlement  has  been  gained,  provided  there 
has  bean  a  residence  of  forty  days.    As  to  that  the  case 
is  ambiguous.     I  think  it  ought  to  be  referred  again  to 
the  sessions  for  the  purpose  of  having  the  &cts  stated 
one  way  or  the  other.    If  it  be  found  that  there  was  no 
lendence  by  the  husband  for  forty  days,  then  no  settle- 
BMQt  will  be  gained. 

Case  sent  back  to  the  sessions. 


nual  value. 
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1899. 

The  King  against  Lord  Granville. 

Aleneeof  HTHE  defendant  appealed  against  a  rate  made  tlie 
being  the  Mcn-  98d  day  of  Februofy  1828,  for  the  relief  of  the  poor 
^MidlMiD.  ^  ^e  parish  of  Stoke-ypon^TrefU^  whereby  he  was 
w<SdngUie  ^^  ^^^  ^  colliery,  including  engines  and  railway^  at 
SSS>*tai-  *"•  ^'**  5A,  beinga  Mte  made  upon  thesum  of  989iL  18j; 
''"T^**  *k  '"^'^  court  of  quarter  sessions  confirmed  the  rate^  subject 
liabk  to  be        (o  the  opinion  of  this  Court  on  the  following  case :  — 

Hie  defendant  is  the  lessee  and  occupier  of  a  coDieiy 
in  die  parish  of  Stoke-^upon^Trent.    In  die  year  ending 
on  the  Slst  December  last  he  paid  to  his  landlord  for 
royalty  a  mine-rent  upon  the  coals  raised  f]x>m  the  said 
colliery,  viz.  die  sum  of  802/.  %s.y  which  sum  is  eLjitir 
mine-rerU  for  a  tenant  to  pay  upon  the  quantity  of  coals 
raised  in  that  year.  The  sum  of  8022. 85.  forms  part  of  the 
sum  of  989/.  I85.,  upon  which  the  defendant  is  chaiged. 
The  defendant^  some  time  since,  erected  several  steam 
and  other  engifies  in  the  colliery,  which  are  used  solely 
in  draining  the  mines  and  raising  the  coals  to  the  sur- 
lace;  and  he  also  laid  down  a  railway,  which  is  solely 
employed  in  facilitating  the  carriage  of  the  coals.    These 
form  the  machinery  with  which  the  mines  are  worked, 
and  without  which  they  could  not  be  worked ;  and  there 
would  be  no  mine-rent  at  all  unless  such  machinery  were 
used.    The  sum  of  187/.  IO5.,  which  is  the  remainder  of 
989/i  18^.,  on  which  the  defendant  is  charged,  is  a  charge 
over  and  abome  the  amount  of  the  mine-rent  introduced 
into  the  assessment  in  respect  of  the  engines  and  rail- 
way.   And  it  is  calculated,  that  if  the  colliery  were  now 

to 
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to  be  let  by  the  defendant  to  a  sub-tenant,  along  with       18S9. 
ftie  engines  and  railways,  the  total  sum  of  9S9L  18i^ 
would  not  be  more  than  a  fiiir  rent  for  such  sttb*tenant       ngamai 
to  pay.    If  the  Court  should  be  of  opinion,  that  the  de»     G»avtiu& 
fendant  ought  to  be  rated  for  his  engines  and  railways, 
m  addition  to  what  he  ought  to  pay  as  mine-rent  to  his 
landlord,  then  the  rate  was  to  stand ;  but  if  not,  then 
the  rate  was  to  be  reduced  to  50/.  Ss. 


M^MahoH  in  support  of  the  order  of  sessions.  The 
defendant,  as  the  occupier  of  coal-mines  which  arelbund 
to  be  of  the  annual  value  of  9892*  l&s*  (if  let  to  a  tenant), 
is  rateable  in  respect  of  that  annual  value.  In  Bex  Va 
Jitaoood{a)  it  was  expressly  held,  that  the  lessee-of  coaW 
niaes  was  rateable  for  the  amount  of  royalty  or  rent 
wliieh  he  pays,  und  that  no  aUowance  was  to  be  made 
fcr  money  esqpended  in  rendering  the  mines  productive. 
Six  V.  BU$ton  {b)  b  distinguishable,  because  the  ^engfaie 
diere  was  erected  for  the  purpose  of  drawing  water  from 
an  iron-stone  mine  which  itsdf  was  not  rateable. 

Goiton  contriu  The  defendant  is  not  the  owner,  but 
die  lessee  of  the  mine.  If  the  owner  had  occupied  the 
nuneke  would  undoubtedly  have  been  rateable  for  the 
improved  annual  value;  for  the  value  would  then  have 
been  permanently  increased  by  the  engines,  &c.  -But 
the  tenant,  who  may  have  only  a  short  term  in  the  coal- 
mine^ and  who  has  expended  a  large  capital  in  erecting 
engines,  ought  not  to  be  rated  for  the  inereased  annual 
value  produced  by  the  expenditure  of  his  capital.  Until 
that  capital  is  repaid  to  him,  the  increased  annual  value 
is  of  no  advantage  to  him«    Bat  in  fiict  the  .leasee  is 

(a)  CB.^C.  277.  (6;  SB^^C  B51. 

already 
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1829.       already  rated  for  the  engines  and  railway.     The  rate  is 
made  in  proportion  to  the  quantity  of  coal  raised*    The 


Loid 


quantity  raised  and  sold  has  been  increased  by  the 
Geavtiuu.  erection  of  the  engines,  &c.,  and  the  occupier  is  rated 
in  respect  of  that  increased  quantity.  He  has,  there- 
fore, already  been  rated  in  respect  of  the  engines  and 
railway. 

Baylbt  J.  I  have  no  doubt  that  the  defendant  ought 
to  be  rated  for  his  engines  and  railway.  Whether  the 
sessions  have  made  proper  deductions  we  are  not  to 
decide.  The  only  point  for  our  consideration  is,  Whether 
the  defendant  ought  to  be  rated  for  the  engines  and  rail- 
way ?  If  the  owner  had  occupied  the  mine  he  would  have 
been  liable  to  be  rated  according  to  the  improved  value 
of  the  property;  and  where  the  owner  of  a  mine  fixes 
an  engine^  or  otherwise,  by  expenditure  of  his  capital, 
raises  the  value  of  his  property,  he  will  be  rateable  for 
the  value  of  that  property  so  improved  by  his  ex- 
penditure. If  it  be  leased  to  a  tenant  who  is  to  incur 
tiie  same  expenditure  of  erecting  an  engine,  the  owner 
will  receive  a  less  royalty;  but  as  a  greater  quantity  of 
coal  will  be  raised,  the  tenant  will  be  thereby  remu- 
nerated for  his  expenditure,  and  I  think  tiie  tenant, 
being  the  occupier,  is  liable  to  be  rated  for  such  im- 
proved value.  The  order  of  sessions  must,  therefore, 
be  confirmed. 

LiTTLKDALE  J.  The  qucstion  is,  Whetiier  the  de* 
fendant  be  liable  to  be  rated  at  the  increased  amount 
mentioned  in  the  case,  by  reason  of  the  engines  and 
railway  which  he  has  erected  ?  Generally  speaking,  the 
xate  is  to  be  in  proportion  to  the  rent    Here  the  tenant 

has 
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has  arected  an  enginei  which  renders  the  mine  more  pro>        1 8S9. 
ductive.    It  is  immaterial,  with  reference  to  rateability,     i^Tkuio 
whether  the  landlord  or  tenant  erect  an  engine  or  lay        <«^ 
down  a  railway.    The  bargain  between  the  landlord     Oeaittixu. 
and  tenant   may  be  varied  on  that  account,  but  the 
occnpier  of  the  property  is  rateable  in  respect  of  its 
improved  annual  value.    I  think,  therefore,  that  the 
lessee  of  this  mme  being  the  occupier,  was  properly 
nled  for  the  improved  value. 

Parke  J.  The  question  left  to  us  is,  Whether  the 
defendant  be  liable  to  be  rated  for  improvements?  I 
dunk  he  clearly  is.  It  is  found  by  the  sessions  that  the 
value  of  the  proper^  is  raised  by  the  improvements 
fiom  8022. 8s,  to  989/.  1  Ss.  Whether  the  amount  of  the 
late  is  predsely  what  it  ought  to  be  it  is  not  for  us  to  de- 
termine. The  sessions  seem  to  have  estimated  the  value 
aoconling  to  the  sum  at  which  it  would  let  to  an  under- 
taumt.  That,  perhaps,  may  not  be  the  correct  principle 
00  which  such  property  ought  to  be  rated.  The  annual 
▼aloe  is  part  only  of  the  annual  rent :  some  portion  of 
that  rent  should  be  considered  applicable  to  repairing 
and  replacing  the  en^nes.  In  Bex  v.  Tomlimon  (a)  this 
disdoction  was  taken.  The  only  question  for  us,  how- 
ever, is,  Whether  it  be  right  in  principle  to  rate  the 
lessee  in  respect  of  an  annual  value  increased  by  reason 
of  improvements  made  by  himself?  I  think  he  was 
pioperly  rated  for  the  improved  value. 

Order  of  sessions  confirmed. 

(a)  Ante,  p.  169. 
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Little  against  Poole. 

Hie  47  G.  5.  A  SSUMP6IT  for  goods  sold  and  delivered,  and  die 
thmt  tb0  Mrenl  Qsoal  money  counts.  At  the  tml  before  Loed  Te»- 

^^ot!^.  im&n  C.J.,  at  ihe  London  ^tttiogs  after  JSaster  fann 
J^^°§^4;^  1828,  it  appeared  that  the  action  had  been  bcoagjbttD 
T^dA^  ^m^  recover  the  value  of  a  quantity  of  coals  supplied  to  the 
cient  to  prarrat  drfendant,  under  the  followimr  circumstances;  ^^The 

the  commisaioii  *^ 

of  frauds  in  the  plaintiff  was  a  dealer  in  coals  by  commissixni ;  and  hav^ 

▼end  end  dell* 

▼err  of  such       ing  received  an  order  fixm  the . defendant^  dhected  a 

c^oelgp  end  thet  «  •  «  i    •        i  * 

it  would  tend  coal-merchant  named  Witheraf  to  said  m  the  coob. 

uurtf  thlTe^  They  were  accordingly  supplied  to  the  defendant  by 

^^^^  -fVitt^  on  account  of  the  plaintifi^  who,  being  unahk 

^actsV^  to  obtain  payment,  commenced  an  action  to  recover  the 

^»ak^w€ttp-  amonnt  of  the  coals  so  supplied.    After  the  commcnoe- 

.  peeled*  end 

further  end  beu  ment  of  the  action,  die  defendant  pud  the  debt  to  the 

ter  prowoos  ___ 

mede  for  thoie  plaintiff's  wife,  but  nothing  was  done  with  respect  to  the 
^M?M^  costs;  and  the  plaintiff  in  consequence  •continued  hb 
Im^  thet  the  ^u^^on  for  the  purpose  of  recoveving  them.  No  evidence 
mW  Md^iS^  of  the  delivery  of  the  coals  was  oflered  at  the  trial  on 
*htff  ^^'  ^  I'^^  ^^  ^^  plaintiff,  but  having  proved  the  payment, 
from  enj  ship,    and  that  it  had  been  made  after  the  action  brought, 

ftc*  t  or  from 

eny  wfaerf,  &c.,  he  daimed  to  recover  nominal  damages.  Upon  which, 
▼ercd  to  the  the  defendant  called  the  carman  who  had  been  employed 
£enof  from      ^^7  WUherhf  to  deliver  the  coals  to  the  defendant,  and 

eny  cert,  &e., 

shell  deliver  e  printed  ticket,  end  tfie  carmen  or  driver  shall  deliver  the  tame  to  the  purdiaser 
or  hii  aerranta  before  eny  part  of  the  coals  shall  be  delivered  therefrom.  It  then  gives  the 
form  of  the  vender's  ticket,  which  is  to  contma  the  number  of  sacks,  the  name  rfthe  coais 
aenit  ftc^the  name  of  the  vender,  and  the  name  of  the  labouring  meter;  and  it  subjects  any 
vender  of  coels,  who  shall  not  deliver  such  ticket,  to  a  penalty  of  SOL :  Held,  that  this  set 
mede  it  imperative  on  the  vender  of  ooab  to  deliver  e  vender's  ticket  signed  by  the  m^ter, 
and  that  the  ect  having  been  passed  to  protect  the  buyer  against  the  frauds  of  the  seller,  a 
vender  of  coals,  who  had  delivered  a  vender's  tidcet  to  the  purchaser,  which  was  not  sigiied 
by  the  meter,  oould  not  recover  the  price  of  the  coab  from  such  purdiaser. 

he 
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he  identified  the  vender's  and  meter's  tickets  produced        1829. 


Lnruc 


to  him  as  those  sent  with  the  coals.     It  appeared  that 

the  Tender's  ticket,  which  was  a  printed  form,  had  not        against 

POOLI* 

been  signed  by  the  meter,  which  it  was  contended  was  ne- 
cessary under  the  47  G.  S.  c.  68. (a)  5.  US.,  nor  had  his 
name  been  inserted  in  the  blank  left  for  it  in  the  form. 
It  further  appeared,  that  in  the  margin  of  a  book  pro- 
duced from  the  principal  coal-meter's  office,  from  which 
book  the  ticket  in  question  had  been  cut,  the  coals  were 
described  as  Burdon ;  in  the  ticket  itself  they  were  re- 
presented as  WaUsend;  the  former  is  an  inferior  descrip- 
tkm  of  coals  to  the  latter.  The  defendant's  counsel 
thereapon  contended  that  the  plaintiflP  had  been  guilty 
of  a  fraud  upon  the  statute,  the  vender's  ticket  not 
having  been  signed  by  the  meter ;  and  if  so,  that  as  no 
action  could  have  been  maintained  to  recover  a  demand 
arising  out  of  it,  the  mere  payment  of  the  demand  after 
acdon  brought  could  not  entitle  the  plaintiff  to  recover 
the  costs.  Lord  Tenterden  C.  J.  refused  to  nonsuit,  but 
duected  the  jury  to  find  a  verdict  for  the  plamtiff,  with 
Is.  damages,  and  gave  the  defendant's  counsel  leave  to 
move  to  set  it  aside  and  enter  a  nonsuit.  A  rule  nisi  for 
thatparpose  having  been  obtained. 

Channel 

(a)  Tbe  47  G,  5,  c  68.,  after  reciting  **  That  die  several  acts  then  in  force 
for  regulating  the  vend  and  delivery  of  coals  brought  into  the  port  of  Lon* 
^,  within  the  dties  of  London  and  JTestmifuUr,  and  the  liberties  thereof, 
bad  been  found  insufficient  to  prevent  the  comftiission  of  frauds  and  im- 
poRtions  in  the  vend  and  delivery  of  such  coals ;  and  that  it  would  tend 
ff^j  to  fsrilitate  the  execution  of  the  purposes  intended  by  tbe  said  acts 
if  the  lame  were  repealed,  and  further  and  better  provisions  made  for 
tboK  purposes,'*  by  sect.  102.  enacts,  that  the  principal  land  coaUmeter 
ihaU  deliver  to  every  seller  of  coals  sold  by  wharf.measure,  or  the  carman 
«bo  ihtll  cart,  load,  carry,  or  drive  away  the  same,  a  ticket  signed  by  one 
•f  the  prindpal  land  ooal-mcters,  and  countersigned  by  the  labouring  coal- 

Vol.  IX.  O 
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Channel  now  showed  cause.  The  statute  enacts  that 
upon  the  sale  of  coals,  two  tickets  shall  be  delivered,  a 
meter's  and  a  vender's  ticket.     The  ibrm  and  requisites 

of 


meters  attending  and  delivering  the  same,  in  wbieh  shall  be  contained  the 
christian  and  suniamo  of  the  vender,  and  also  of  the  purchaser  of  the  said 
coals,  and  the  quantUy  of  such  coals,  and  the  day  of  the  week,  month,  and 
year  of  the  delivery  and  admeasurement,  and  amount  of  the  metage- 
charge,  and  the  names  of  the  carmen  employed  to  cart,  lead,  drive,  or 
carry  the  same  coals ;  and  also  shall  contain  a  notice  to  the  purchaMr* 
that  if  he  be  dissatisfied  with  the  measure  thereof,  and  shall  desire  to  have 
such  coals  re-measured,  such  dissatisfaction  must  be  expressed  to  the  car- 
man before  mote  than  one  lack  of  such  coals  is  shot  or  unladen  frdm  the 
waggon,  carty  &c. ;  which  ticket  shall  be  delivered  unaltered  by  the  labour- 
ing coal-meter,  countersigning  the  same,  to  the  caiman  or  person  em- 
ployed to  cart,  carry,  drive,  or  lead  the  coals  described  in  sudi  ticket ; 
which  ticket,  unaltered,  the  cannan  therein  named  to  be  employed  to  cart 
the  coals  in  such  ticket  described  ihall  deliver  to  the  respective  consumeia 
or  purchasers  therein  named,  and  if  the  labouring  coal-meter  counter- 
signiog  such  ticket  shall,  after  payment  of  the  meetage  charge,  reftise  to 
deliver  such  ticket  to  the  carman  employed  to  cart  the  coals  tfaef^  dc^ 
scribed,  such  labouring  coal-meter  shall  for  every  such  offence  forfeit  the 
sum  of  10/. ;  and  if  such  cannan  shall,  after  the  same  ticket  shall  have 
been  delivered  to  him,  either  alter,  or  neglect  or  refuse  to  deKver  the 
same  ticket  to  the  purchaser  or  consumer  therein  named,  such  cannan 
shall  forfeit  for  every  such  oflfence  any  sum  not  exceeding  40s. 

Sect.  1 15.  enacts,  that  the  vender  of  coals,  sold  and  sent  as  for  wharf- 
measure,  from  any  ship,  vessel,  lighter,  barge,  or  other  craft,  or  fhun  any 
wharf,  warehouse,  or  other  place  within  the  port  of  Xonefon,  &c.,  and  to 
be  delivered  to  the  purchaser  thereof  from  any  cart,  waggon,  or  other  car- 
riage, shall,  and  he  is  required  to  deliver,  or  cause  to  be  delivered,  a 
printed  ticket  or  paper,  and  such  carman,  driver,  or  other  persons,  shaU, 
and  is  required  to  deliver,  or  cause  to  be  delivered,  the  same  ticket  so 
received  from  such  vender^to  the  purchaser  of  such  coals,  or  to  hia  servant, 
before  any  part  of  the  coals  contained  in  such  cart,  waggon,  or  other  car- 
riage shall  be  shot  or  delivered  therefrom ;  and  every  sudi  ticket  shall  be 
in  the  words  and  form  following :  — 

•'  VENDER'S  TICKET. 

"  Mr.  A.  29.  [here  mseH  the  name  rfihe  h^er]. 
*<  Take  notice,  that  you  are  to  receive  herewith  [here  insert  the  numier} 
sacks  of  [here  insert  the  name  of  the"}  coals ;  and  that  by  an  act  made  in  the 

forty- 
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cf  these  tickets  vary  according  to  the  nature  of  the  sale;  1829. 
whether  the  coals  are  sold  by  pool^measure,  whart  TIZZ 
measure,  or  by  weight     The  case  before  the  Court  is  a       <'^»»* 

Pools. 

sue  of  coals   by  wharf-measure.    The  meter's  ticket 

upon  such  a  sale  and  delivery,  must  be  signed  by  him, 

md  that  has  been  done.     The  venders  ticket,  upon 

which  alone  any  objection  arises,  did  not  necessarily  re* 

quire  his  sigoatare,  and  it  would  have  been  a  sufficient 

compliance  with  the  statute,  if  the  meter^s  name  had 

appeared  on  the  ticket,  though  inserted  by  the  vender 

fkimself.      The  102d  section  specifies  what  the  meter's 

ticket  in  the  instance  of  coals  sold  by  wharf-measure 

shall  contain,  viz.,  the  names  of  the  buyer  and  seller, 

the  quantity  of  the  coals,  the  day  of  the  month  and  year 

€f  the  delivery  and  admeasurement,  the  name  of  the 

carman,  and  other  particulars ;  and  it  expressly  requires 

that  such  ticket  shall  be  signed  by  one  of  the  principal 

laod  coal-meter's,  and  countersigned  by  the  labouring 

coal«meter.     The  1 05th  section,  too,  imposes  a  penalty 

of  lOL,  unless  such  ticket  (that  is  the  meter's  ticket,) 

shall  be  obtained  and  delivered  so  signed  and  counter- 

signed  as  aforesaid.     The  case  with  regard  to  the 


fiirtfHivaith  year  of  Ring  George  the  third,  the  carman  is  directed  to 
ddimtkb  ticket  before  he  shoota  any  of  the  coals  out  of  his  cart  or  wag« 
foo;  lad  that  a  bushel-measure  is  in  such  cart  or  waggon,  by  which  the 
ctfiDia  is  directed  to  measure  gratis  (under  the  penalty  of  20^.)  the  coals 
OMitaioed  in  any  one  sack,  which  the  purchaser  or  his  servant  may  require, 
vM  Mck  is  io  contain  three  bushels,  heaped  up  in  the  form  of  a  cono, 
^  outside  of  tb«  measure  being  the  extremity  of  the  base  thereof; 
C*  D.  [here  mseri  the  name  of  the  vcrider]  ;  E.  J^.  [here  intert  the  name  itf 

^  fohowmg  meter,  in  eaae  of  the  coali  being  tent  from  wUhin  either  of  the 

dufnoCi  of  the  said  respectvoe  officeri].     Dated  [here  insert  the  day  of  the 

"Ma  and  year  when  such  ticket  was  signed]/' 
A  ptnalty  of  201*  ia  then  Imposed  by  this  section  upon  the  Tender  who 

i^lltcts  to  deliTer  nich  ticket. 

O  2  vender's 


196  CASES  IN  HILARY  TERM 

1829.        vender's  ticket,  is  however  essentially  different     The 

llSth  section  regulates  the  delivery  of  that  ticket,  and 

ngahut        requires  a  ticket  to  be  delivered  in  the  form  set  out  in 

Pools. 

the  section ;  and  at  the  end  of  the  form  as  given  by  the 
act,  there  is  a  direction  that  the  names  of  the  vender 
and  meter,  and  the  day  of  the  month  and  year,  shall  be 
inserted ;  but  it  is  no  where  said  that  such  ticket  shall 
be  signed.  It  is  material  also  to  observe,  that  in  the 
latter  part  of  the  same  section,  by  which  a  penalty  is 
imposed  for  not  delivering  the  vender's  ticket,  the 
statute  again  omits  the  words  signed  and  countersigned^ 
which  are  used  in  the  sections  applicable  to  the  meter's 
ticket;  and  it  is  therefore  fair  to  presume,  that,  if  it  had 
intended  that  the  enactments  relating  to  the  signature  of 
the  meter's  ticket  should  apply  also  to  the  vender's, 
it. would  have  expressed  itself  in  the  same  or  equally 
intelligible  language.  If  then  it  would  haye  been  a 
sufficient  compliance  with  the  act,  if  the  vender  had 
himself  inserted  the  meter's  name  in  the  vender's  ticket, 
the  neglect  to  do  so  is  an  omission,  but  not  such  a  con- 
travention of  the  policy  of  the  act  as  will  prevent  the 
plaintiff  from  recovering.  But  admitting  die  vender's 
ticket  ought  to  have  been  signed  by  the  meter,  the  plain- 
tiff still  is  entitled  to  recover.  For  any  thing  that  appears 
to  the  contrary,  the  omission  to  sign  the  ticket  may  have 
rested  wholly  with  the  meter,  who  is  a  public  officer,  not 
the  servant  of  the  seller,  nor  under  his  control,  and  for 
whose  default  the  vender  is  not  in  point  of  law  liable. 
Even  if  the  omission  be  held  to  be  that  of  Witherby,  the 
plaintiff  was  ignorant  of  it,  and  ought  not  to  suffer ;  for 
though  it  must  be  admitted  Witherby  was  the  agent  of  the 
plaintiff,  and  that  if  the  coals  sold  by  Witherby  had  been 
deficient  in  quantity  or  quality,  the  case  would  have  fallen 

within 
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within  the  rule,  that  the  principal  must  be  responsible  1829. 
fbr  the  acts  of  his  agent,  and  such  deficiency  being  a 
firaud  upon  the  purchaser,  and  committed  by  the  agent, 
must  have  wholly  or  partially  affected  the  remedy  of  the 
principal;  yet  here  it  is  not  pretended  that  the  coals 
were  deficient  in  quantity,  and  there  is  no  evidence  on 
which  the  Court  can  say  they  were  a  different  sort  from 
those  described  in  the  ticket.  AH  the  cases  which  have 
decided  that  a  party  shall  not  be  allowed  to  recover,  in 
respect  of  a  transaction  contravening  the  policy  of  a 
statute,  are'  cases  where  the  party  himself^  in  his  own 
person,  had  set  the  act  of  parliament  at  defiance,  and,  as 
&r  as  he  could,  treated  it  as  a  dead  letter,  as  Lcm  v. 
Hodgson  (a),  Beruiey  v.  Bignold{b\  relied  upon  by  the 
other  side,  or  cases  in  which  the  party  had  wilfully  and 
knowingly  aided  and  assisted  another  in  so  doing,  as 
Ltxngton  v.  Hughes  (c).  Cannon  v.  Biyce  (d).  The  ob- 
jection taken  to  the  plaintiff's  recovery  in  these  several 
cases  was  not  allowed  by  the  Court  out  of  &vour  to  the 
defendant,  but  with  a  view  to  discourage  parties  from 
entering  into  illegal  contracts  or  neglecting  statutory 
enactments,  by  refiising  to  listen  to  parties  who  have  so 
acted,  but  the  Courts  have  never  yet  withheld  their 
protection  and  assistance  firom  a  party  who  is  innocent. 
Here  the  plaintiff  is  so ;  he  has  neither  infringed  the 
law  himself,  nor  assisted  another  in  doing  so.  The 
omission  was  the  de&ult  either  of  the  meter  or  of 
Witherbt/j  and  the  defendant  has  had  the  benefit  of  the 
commodity  he  contracted  fbr,  and  ought,  therefore^  in 
justice^  to  pay.    There  is  also  this  distinction  between 

(a)  II  £atif3O0,  (6)  5B.4:ji.336. 

OS  the 


198  CAS£S  XK  HILARY  TERM 

1829.  the  present  and  all  the  cases  yet  decided, — that  in  no 
one  of  these  cases  could  any  additional  evidence  have 
been  required  to  have  supported  a  conviction  for  the 
penalty,  if  the  question  had  been  raised  in  the  shape  of 
an  information,  than  was  adduced  in  support  of  the  ob- 
jection taken  at  msi  prius  to  the  plaintiff's  recovery. 
But  the  Court  cannot  in  the  present  case  say,  upon  the 
evidence  on  which  this  objection  rests,  that  the  plaintifl^ 
by  reason  of  the  neglect  of  WitheHy^  could  be  subjected 
to  the  penalty. 

F»  Pollock  in  support  of  the  rule.  There  may  be 
weight  in  the  argument,  that  if  the  vender's  ticket  need 
not  be  signed  by  the  meter,  the  mere  neglect  to  insert 
his  name  will  not  prevent  the  plaintiff  from  recovering ; 
but  the  insertion  of  his  name  would  not  have  been  suffi- 
cient, for  whatsoever  may  be  the  difference  in  point  of 
language  between  the  section  applicable  to  the  meter's 
and  that  applicable  to  the  vender's  ticket,  it  is  dear,  from 
the  whole  tenor  of  the  act,  and  particularly  from  tiie 
ninety-third  section,  which  imposes  a  penalty  upon  a 
meter  signing  a  vender^s  ticket  without  being  satisfied 
that  the  coals  sent  are  of  the  quality  described  in  such 
ticket,  that  the  l^islature  intended  the  vender's  ticket 
should  be  signed  by  the  meter.  The  object  of  the  sta- 
tute, as  appears  by  the  preamble^  was  to  guard  against 
the  commission  of  fraud  in  the  sale  of  coals.  Now,  the 
meter's  ticket,  it  is  true,  expresses  the  quantity  of  the 
coals  sent,  but  is  wholly  silent  as  to  the  quality  of  them. 
The  vender's  ticket,  on  the  other  hand,  if  in  conformity 
with  the  act,  must  describe  the  quality  as  well  as  the 
quantity  of  the  coals ;  and  if  it  shall  be  held  a  sufficient 
compliance  with  the  act,  that  the  meter's  ticket  has  been 

signed. 
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^gnedy  the  public  will  be  left  without  any  security  what-        1B29. 
erer  that  the  quality  of  the  coals  delivered  corresponds 

*  Lrtuc 

with  the  quality  charged  for^  and^  consequently,  one  ngiUnst 
great  object  contemplated  by  the  act  will  be  defeated. 
I^  then,  the  vender's  ticket  ought  to  have  been  signed 
by  the  meter,  Law  v.  Hodgson  {a)  and  Bendaf\.  Big- 
wid{b)  are  precisely  in  point.  With  regard  to  the 
objection  taken  on  the  other  side,  that  the  plaintiff  ought 
not  to  snfier  for  the  omission  of  Witherbify  it  is  a  sufficient 
answer  to  say,  that  if  the  plaintiff,  instead  of  supplying 
the  coals  hims^,  chooses  to  do  so  through  the  agency 
of  WzAerbgy  whatever  will  be  a  good  defence  to  an 
action  at  the  suit  of  Witherby^  will  be  equally  so  to  a 
demand  by  the  plaintiff.  It  is  true,  that  there  is  no  actu^ 
evidence  that  the  coals  sent  were  of  a  different  descrip- 
tion from  these  described  in  the  ticket.  The  case,  never- 
theless^ warrants  strong  suspicions  that  such  was  the 
case;  for  it  i4)peared,  that  on  the  production  from  the 
coal*meter's  office  of  the  book  from  which  the  vender's 
ticket  was  proved  to  have  been  cut,  there  was  written 
Bwrdon  in  the  margin ;  whilst  the  coals  sent  were  repre- 
sented by  the  vender's  ticket  to  be  Walisend.  This 
cucumstance,  in  all  probability,  induced  the  meter  to 
withhold  his  signature^  who,  had  he  signed  the  ticket, 
would  have  subjected  himself  to  a  penalty;  for  it  was 
not  disputed  at  the  trial  that  Burdon  coals  were  of  an 
inferior  description  of  coals  to  WaUsend. 

Lord  T£NTEBl>EN  C.  J.  The  rule  for  entering  a 
nonsuit  must  be  made  absolute.  The  regulations  in- 
^lodaced  by  this  act  of  parliament  appear  by  the  recital 

(a)  1 1  SaU,  300.  (b)  5  S.  ^  A,  335. 

O  4  to 
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1829.       to  have  been  intended  to  prevent  the  committing  cf 
^  fraud   in   the  vend   and   delivery  of  coals.     The   act 

against       requires  two  things  to  be  done:  first,  by  ^.  102.|  that 

PoOLl. 

there  shall  be  a  meter's  ticket,  signed  by  one  of  the 
principal  land-meters,  and  countersigned  by  the  labour- 
ing meter,  which  shall  specifyy  among  other  things,  the 
quantity  of  coals ;  and  this  ticket  is  to  be  delivered  to 
tlie  person  employed  to  cart  the  coals,  and  by  him  to 
the  purchaser.  The  latter  is  thereby  enabled  to  hare 
the  coals  measured,  and  to  protect  himself  against  any 
fraud  of  the  seller  as  to  the  quantity.  By  that  section  the 
vender  is  required  to  describe  the  quantity  but  not  the 
quality  of  the  coals.  But  by  5. 11 S.,  the  vender  of  coals 
by  wharf-measure  is  required  also  to  deliver  a  ticket  to 
the  carman  employed  to  cart  the  coals,  and  the  latter 
is  to  deliver  it  to  the  purchaser  of  such  coals,  or  to  his 
servant,  before  any  part  of  the  coals  shall  be  shot  from 
the  waggon.  The  form  of  this  ticket  is  then  given,  and 
it  thereby  appears  that  it  is  to  contain  (among  other 
things)  the  number  of  sacks  and  the  name  of  the  coals, 
and  the  name  of  the  vender  is  to  be  affixed  to  it  as  well 
as  the  name  of  the  labouring  meter  /  and  the  vender,  in 
case  he  does  not  cause  to  be  delivered  such  ticket,  is 
subjected  to  a  pehalty  of  20f.  It  is  true^  that  this  sec- 
tion does  not  in  express  terms  require  that  the  vender's 
ticket  shall  be  signed  by  the  labouring  coal-^meter,  but 
merely  that  his  name  shall  be  inserted.  But  when  I 
consider  the  object  which  the  legislature  had  in  view, 
viz.  to  prevent  all  frauds  on  the  part  of  the  seller,  and 
that  such  fraud  may  be  committed  by  delivering  coals 
defective  in  quality  or  in  quantity,  I  think  it  perfectly 
clear  that  it  must  have  been  intended  by  this  section 
that  that  ticket  should  be  signed  by  the  labouring  coal- 
meter^ 
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meter;  for  otherwise  the  buyer  will  have  no  protection       1829. 


LlTTLft 


against  the  fraud  of  the  seller  in  delivering  coals  of  a 

quality  different  from  that  which  they  are  described  to  be.       against 

Here  the  meter  did  not  sign  the  ticket,  and  this  provision 

having  been  intended  to  protect  the  buyer  against  the 

fraud  of  the  seller,  I  think,  on  the  authority  of  the  cases 

cited,  that  the  plaintiff,  who  was  the  seller  of  the  coals, 

in  this  case,  is  not  entided  to  recover. 


Bayley  J.     This  case  falls  within  the  principle  upon 
which  Lcea  v.  Hodgson  (a)   was  decided.     The  statute 
17  G.  3.  C.42.  recited  that  inconveniences   had  arisen 
to  the  public,  by  frauds  committed  in  lessening  the  size 
of  bricks  under  their   usual   proportion,  without  any 
diminution  of  price;   and  required  bricks  for  sale  to 
be  of  certain  dimensions,  and  gave  a  penalty  for  the 
breach  of  that  regulation.     The  plaintiff  having  sold 
and  delivered  to  the  defendant  bricks  which  were  under 
the  statutable  size,  brought  an  action  to  recover  the 
Talueof  them.     It  was  contended,  that,  as  the  defendant 
had  accepted  and  converted  the  bricks  to  his  own  use, 
the  yendee  was  liable  to  pay  the  value,  particularly  as 
the  statute  had  not  avoided  the  contract,  but  had  only 
subjected  the  brickmaker  to  a  penalty.     But  the  Court 
beld,  that  the  policy  of  the  act  being  to  protect  the 
bojer  against  the  fraud  of  the  seller,  would  be  best 
eflected  by  holding,  that  the  vender  should  not  recover 
the  value  of  the  bricks  sold  under  such  circumstances. 
That  applies  to  the  present  case.     The  buyer,  who  sees 
the  ticket  of  the  vender,  in  which  the  coals  are  de- 
scribed as  WaUsend  coals,  is  induced  to  believe  they  are 

(a)  \\East,dO0i 

of 
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18S9.       of  that  quality;    bat  the  meter,  if  he  discbtfrged  his 
^  datjy  would  not  have  signed  that  ticket  unless  the  coals 

ttgnatt  corresponded  in  quality  with  the  description  given  in 
the  ticket  The  signature  of  the  meter,  therefore^  is  a 
securify  to  the  buyer  that  the  coals  are  of  the  quality 
described ;  and  the  provision  which  requires  such  signa- 
ture, was  evidently  introduced  in  order  to  protect  the 
buyer  against  the  fraud  of  the  seller.  The  object  of  the 
legislature  will  be  best  effected,  therefore^  by  holding 
that  the  seller  shall  not  recover  the  value  of  his  coals 
where  he  does  not  cause  to  be  delivered  to  the  pur- 
chaser a  ticket  signed  by  the  meter,  pursuant  to  the 
provisions  of  the  act  of  parliament  The  ticket  not 
having  been  so  signed  in  this  case,  I  think  that  the 
plaintiff  is  not  entitled  to  recover.  It  is  quite  clear  that 
&r  the  purposes  of  this  case^  Utile  and  Witherbp  mnst 
be  considered  as  the  same  person* 

LiTTLEDALE  J.  The  objcct  of  the  act  of  parliament 
was,  that  the  assertion  of  the  vender,  as  to  the  quantity 
and  quality  of  the  coals,  should  not  be  trusted.  The 
quanti^  of  the  coals  is  required  to  be  specified  in  the 
meter's  ticket,  which  must  be  signed  by  a  principal  land 
coal-meter,  and  countersigned  by  a  labouring  meter. 
But  the  9tia/%of  thecoalsisnotrequiriedtobeqaedfied 
in  that  ticket  Generally  speaking,  a  purchaser  does 
not  know  JValUend  coals  from  any  other.  For  the  pro* 
tection  of  the  buyer,  therefine,  the  llSth  section  of  act 
requires  that  the  meter  shall  certify  that  the  coals  are 
of  the  quality  which  they  are  stated  to  be  in  the  vendei^s 
ticket.  That  is  a  proviaon  introduced  to  protect  the 
buyer  agamst  the  fraud  of  the  seller.  On  the  authority 
of  the  cases  cited,  I  think  that  the  plaintiff  is  not  entitled 
to  recover* 

Parke 
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tamm 

u§tmtt 
Pools* 


Parke  J.  The  provision  wbidi  requiires  that  the  ISSd. 
meter  shall  be  a  party  to  the  vender^s  ticket*  which  is 
(0  oootain  a  description  of  the  qnality  of  the  coals,  is  a 
ngulation  intended  to  protect  the  purchaser;  and  that 
bdng  so^  according  to  Lcm  ▼•  Hodgson  (a),  the  plaindff 
canoot  recover.  The  rule  for  entering  a  nonsuit  must, 
tfcerefoie^  most  be  made  absolute. 

Rule  absolute. 

(o)  ll&«f,SOO. 


The  King  against  Ann  Green  and  Others. 

TTPON  an  appeal  by  the  defendants,  widows,  inhabit?  The  objects  of 

ants  and  occupiers  of  certain  houses  and  premises  j^ett^Mcuni-* 

in  the  parish  of  Lee,  in  the  county  of  J2wi/,  against  a  ^^"^^ 

nte  or  assessment  made  for  the  relief  of  the  poor  of  that  &o  rent  for  the 


parish,  dated  the  2d  of  April  1828,  the  sessions  con*  moivble  at  tho 
nnaed  the  rate,  subject  to  the  opinion  oi  this  Court  on  patrons  of  the 
tile  following  case: —  .   mediletotfae 

The  master  and  wardens  of  the  merchant  tailors  of  poor  in  lo- 
tbe  bateniity  of  ».  John  He  Baptist^  in  the  city  of  Jl^j^^f 
Lomion^  are  and  have  long  been  patrons  of  a  charitable 
estahUshment  for  the  relief  of  the  widows  of  poor  free- 
men of  the  company  of  merchant  tailors.  About  three 
years  ago  the  company  purchased  land  in  the  parish  of 
Lee,  vrfiereon  they  erected  thirty  alms-houses  for  the 
reception  of  such  poor  widows.  The  appellants  are 
poor  women,  and  are  resident  in  the  alms-houses  a^ 
alms-women  and  objects  of  the  charitable  establishment^ 
and  pay  no  reot  for  the  same^  and  are  also  removable 
at  the  pleasure  of  the  master,  wardens,  and  court  of 
asristants  of  the  company  of  merchant  tailors.  The 
land  upon  which  the  alms*houses  are  built,  comprising 

about 
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1829.  about  two  acres,  is  the  freehold  property  of  the  merchant 
tailors'  company ;  and  the  same  was  purchased,  and  the 
alms-houses  erected  and  built  thereon,  at  the  sole  ex.- 
pence  of  the  company,  out  of  their  corporate  fund. 
Before  the  purchase  of  the  land  as  aforesaid,  the  same 
was  rated  on  the  occupier  thereof  at  the  rate  of  2L  Ss* 
per  annum,  and  the  parochial  rates  were  regularly  paid 
in  respect  thereof  upon  such  ratiog.  The  question  br 
the  opinion  of  this  Court  was.  Whether  the  defendants 
were  liable  to  be  rated  for  the  relief  of  the  poor  of  the 
said  parish  ? 

Bottand  (and  Clarkson  was  with  him),  in  support  of 
the  order  of  sessions,  was  stopped  by  the  Court. 

D.  Pollock  and  C.Law  contra.  By  the  43  Eliz.  c. 2. 
«•  I.  the  churchwardens  and  overseers  are  authorized  to 
raise  weekly  (by  taxation  of  every  inhabitant  and  occu- 
pier of  lands,  houses,  &c.,  in  the  said  parish,  in  such 
sums  of  money  as  they  shall  think  fit)  a  convenient 
stock  of  flax,  hemp,  &c.,  to  set  the  poor  on  work ;  and 
also  competent  sums  of  money  for  the  relief  of  the  lame, 
impotent,  old,  blind,  and  such  other  among  them,  being 
poor  and  not  able  to  work,  &c.,  according  to  the  ability 
of  the  same  parish.  The  assessment,  therefore,  is  to  be 
made  upon  the  inhabitants  and  other  occupiers  of  lands 
and  houses,  **  according  to  the  ability  of  the  parish." 
Now  the  latter  words  controul  the  general  words  of 
the  clause.  The  poor-rate  is  a  personal  tax  in  respect 
of  land  or  houses  (not  a  tax  on  them),  and  in  respect  of 
ability  by  reason  of  such  land  or  houses,  Tkeed  v. 
Starkey{a).  Lands  or  houses  may  confer  abili^  or  be 
evidence  of  it.    They  may,   and  generally  do^   yield 

(a)  8iM.314. 

profit; 


Gbbiw. 
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profit;  bat  in  order  to  'make  parties  rateable^  there  1829* 
must  be  a  bcD^cial  occupation,'  or,  in  other 'words, 
tbqr  must  be  oocnpiers  having  ability.  But  if  the  lands  agama 
or  houses  yield  no  profit  the  occupation  of  them  is  no 
evidence  of  ability ;  and  if  the  parties  to  be  assessed 
possess  no  ability  aliunde,  they  are  not  rateable.  Parties 
to  be  rateable  must  be  proper  persons  to  be  personally 
taxed  in  respect  of  their  lands  or  houses.  The  defend- 
ants, who  are  the  objects  of  this  charity,  are  not  proper 
persons  to  be  taxed  in  respect  of  the  houses  which  they 
inhabit  In  Bex  v.  St  Luke^s  Hospital  (a)  it  was  held 
that  peither  the. trustees  nor  the  servants  necessary  to 
the  establishment,  nor  the  lunatics  resident  in  the  hos- 
pital, were  rateable  to  the  poor.  Lord  Mansfield  there 
says,  **  It  would  be  too  gross  to  conceive  them  (that  is, 
the  objects  of  the  charily)  to  be  proper  persons  to  be 
rated  to  the  relief  of  the  poor."  In  Ayre  v.  SmaUpeace  {b) 
it  was  decided  that  the  comptroller  of  Chelsea  College, 
resident  in  the  college,  was  rateable  for  apartments 
which  he  had  distinctly  and  separately  for  his  own  use. 
There  the  property  was  held  to  be  rateable,  and  the 
oocnpier  a  proper  person  to  be  rated  by  reason  of  his 
ability.  The  value  of  the  property  occupied  was  the 
measure  of  the  rate.  In  Rex  v.  WaUo  {c)  it  was  held 
that  the  person  who  dedicated  an  alms-house  to  charitable 
puiposes,  and  made  no  profit  of  it,  was  not  rateable. 
There  no  attempt  was  made  to  rate  the  objects  of  the 
diarity.  In  Rex  v.  Munday{d)j  indeed,  it  was  decided 
that  the  objects  of  a  charitable  foundation,  in  the  actual 
occupation  of  the  alms-house  and  lands,  for  their  own 
benefit,  in  the  manner  prescribed  by  the  rules  of  the 

(a)  2Bwr.  1055.  {b)  1  BM,  ISl. 

(c)  CM.  5SS.  (d)  1  East,  SS4. 

insti- 
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lfC9.  ioBtittttion,  abd  liable  to  be  diswisaei  fer  any  breaeli  of 
sach  rQle%  were  rateable  in  respect  of  sudi  oocapation. 
But  in  tbat  case  profit  was  made  of  tbe  land  and  of  Ae 
produce;  for  the  poor  persons  ploughed,  sowed,  and 
ttmped.  They  had,  therdTore,  a  beneficial  occupation; 
diere  was  some  ability  in  the  occupiers.  Besides,  they 
were  possessed  of  a  life  interest,  determinable  only 
on  certain  contingencies.  It  will  be  consistent  with  all 
die  castes  to  bold  that  all  occupiers  of  housed  are  primi 
facie  rateable^  but  tliat  such  rateability  shall  be  con- 
fined to  sudi  occupiers  within  the  parish  as  bare  ability 
to  pay  in  respect  of  such  houses  or  otherwise^  but 
that  they  shall  not  be  considered  rateable  occupiers 
within  the  parish  when  they  do  not  possess  abitity,  nor 
any  property  yielding  profit. 

BatlbyJ.  I  have  no  difficulty  in  coming  to  the 
conclusion  that  this  property  is  rateable.  The  statute 
of  the  4S  Eliz.  c.  2.  enacts  **  that  the  rate  shall  be  im- 
posed upon  every  occopier  of  lands,  houses^  fitc.**  It 
has  been  made  a  question  in  several  cases,  whether  a 
person  residing  in  a  house  used  for  charitable  purposes 
is  liaUe  to  contribute  to  the  relief  of  the  poor.  In  Her 
V.  Caft{a\  it  was  decided  that  the  master  of  a  free- 
school  appdnted  by  the  minister  and  inhabitants  of  a 
parish  imder  a  charitable  trust,  occupying  a  house  and 
garden  belonginging  to  the  school,  was  rateable,  although 
they  were  held  by  him  as  a  recompenee  for  teaching,  he 
being  a  beneficial  occupier.  Lord  Kenyan  there  says, 
^  To  the  authority  of  the  cases  cited  I  subscribe  my 
assent.  They  proceeded  on  the  ground  that  there  was 
no  occupier.     In  Bex  v.  Waldo  (b)  the  rate  was  held  to 

(a)  6  7.  R.  832.  {b)  Caid.  858. 

be 


Guiir. 
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be  bad  because  there  was  no  occupier ;  the  poor  children        1829. 

who  were  placed  there  for  education  could  not  be  con-       

The  KiKa 
sidered  as  occupiers,  neither  could  the  womsin-servant        against 

wbo  superintended  them.  That  case  could  not  be  dis- 
dngiiished  from  that  of  Si.  Luke^s  Hospital,  where  the 
late  was  also  quashed,  because  there  was  no  beneficial  oo 
€a|Her.  But  when  a  case  arises  where  a  person  is  (bund 
to  be  the  beneficial  occupier  of  a  house,  be  must  be 
rated,  though  the  house  be  appropriated  to  charitable 
paiposes.  As  long  as  Biehmond  Park  continued  in  the 
hands  of  the  king,  it  was  not  rateable :  but  when  the 
ranger  made  profits  of  it,  and  beneficially  occupied  it,  it 
was  held  to  be  rateable  in  his  hands.  So  if  this  person 
had  been  put  in  merely  to  look  after  the  pupils,  and  had 
not  occupied  the  house,  he  would  not  have  been  rateable ; 
but  it  appears  that  he  is  the  beneficial  occupier  of  this 
hoQse  and  garden.  By  the  old  land-tax  act,  certain 
property  given  fer  charitable  purposes  is  exemrpted  from 
that  tax :  but  there  is  no  such  exemption  in  the  acts 
respecting  the  relief  of  the  poor."  In  jRex  v.  Mun-- 
%(a),  the  objects  of  a  charitable  foundation,  in  the 
actual  occupation  of  an  alms-house,  were  held  to  be 
rateable.  That  case  is  not  distinguishable  from  the 
present  in  point  of  principle.  There  they  were  rated 
for  the  alms-house  and  lands  in  the  sum  of  2/.  55.,  and 
the  Court  held  that  they  were  rateable  for  the  house  and 
lands;  they  must,  therefore,  have  been  considered  as 
oco^ying  that  heme  rent  free.  It  i&  true  that  in  this 
case  the  objects  of  the  charity  are  described  as  poor  per- 
sons, but  there  is  no  distinction  in  the  statute  between 
poor  persons  and  others.  If  they  are  occupiers  of  property 
from  which  they  derive  a  benefit,  they  are  rateable.  Mr. 

(a)  l^ai«9  584. 
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1829.  Nolan^  in  his  Treatise  on  the  Poor  Laws,  p,  188.;  after' 
-^^  j^^^  stating  the  authorities  upon  this  subject,  says,  "  The 
^mt  distinction,  therefore,  as  to  where  charities  are  rateable, 
and  where  they  are  not  so,  seems  to  depend  upon  this : 
whether  there  is  any  body  who  can  be  rated  as  beneficial 
occupier^^  I  do  not  cite  this  book  as  an  authority,  but 
merely  to  shew  that  if  the  merchant  tailors'  company, 
before  they  appealed  against  the  rate  in  question,  bad 
looked  into  the  authorities  collected  in  that  book,  they 
would  have  found  that  there  was  no  ground  for  the 
appeal. 

LiTTLEDALE  and  Parke  J.  concurred. 

Order  of  sessions  confirmed/ 


De  la  Chaumette  against  The  Bank  of 
England. 


which  had  been  trial  before  Lord  Tenterden  C.  J^  at  the  London 

stolen  in  Sng-  sittings  after  Michaelmas  term,  the  plaintiff  rested  his 
ary  18S6.  was  ^^^^  ^^  ^^^  foUowing  facts,  which  were  admitted :  The 
iS^*i?27,V  plaintiff  on  the  29th  of  May  1827,  being  possessed  of  a 
chanfto^hir'"  P^^^^ssory  note  made  by  the  defendants,  dated  the 
corrnpondent     igth  of  February  1826,  No.  4356,  for  500^.,  payable  to 

in  this  country,  jr  j  7  7  r  J 

to  whom  he 

was  indebted  in  a  Bum  exceeding  the  amount  of  the  note.  The  latter  demanded  payment ; 
the  Bank  refused  to  pay>  on  the  ground  that  the  note  had  been  stolen.  At  the  time  when 
the  correspondent  was  informed  of  this,  he  had  not  made  the  foreign  merchant  any  advance 
on  the  credit  of  the  note :  Held,  first,  that  in  trover  for  the  note,  the  correspondent  must 
be  considered  the  agent  of  the  foreign  merchant,  and  that  he  could  therefore  recover  upon 
his  title  only. 

Secondly,  that  in  such  action,  it  having  been  proved  that  the  note  had  been  stolen,  it  was 
incumbent  on  the  plaintiff  to  shew  that  the  foreign  merchant  had  given  full  value  for  it. 

Qua>re,  Whether  the  property  in  a  promissory  note  made  in  England,  and  payable  to 
order  or  bearer,  is  transferable  by  indorsement  or  delivery  in  a  foreign  country. 

bearer, 


Englaitd* 
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bearer,  caused  the  same  to  be  presented  for  playment  at        1829. 
tbe  Bank  of  England^  and  the  defendants  detained  the        T 
same^  on  the  alleged  ground  that  the  note  had  been     CRAUMnvy 
stolen    sometime    before    from    a    gentleman    named    The  Bank  of 
Hasdtouj  and  refused  to  deliver  the  note  to  the  plaintiff, 
althoagh  demanded,  or  to  pay  him  the  amount  thereof. 
On  the  part  of  the  defendants  it  was  proved',  that  HaseU 
ion  on  or  about  the  28th  February  1826,  being  possessed 
of  the  promissory  note  above  mentioned,  about  twelve' 
o'clock  of  the  night  of  the  same  day,  the  same  note 
was  stolen  from  him.     The  defendants  further  proved 
that  the  plamtiff  had  represented  that  he  had  received 
die  following  letter,  which  he  sent  to  them  as  a  letter 
received  by  him  from   his  principals,  Odier  and  Co., 
dated  Paris,  July  21st,  1827  :  —  "We  should  have 
liked  to  trace  the  sales  of  the  stolen  500^.  note  to  their 
source,  but  unfortunately  our  endeavours  have  not  been 
very  successful,  and  we  doubt  whether  Mr.  Haselton 
will  be  able  to  discover  the  thief;  we  offer  him,  how- 
ever, our  best  services,  and  will,  if  he  chooses  to  pay 
the  expenses,    take    any  steps    that   may  appear  de- 
sirable to  him*     Our  seller  is  a  Mr.  Emerique,  a  bullion 
dealer,  who  has  signed  his  name  on  the  back  of  the 
note;  his  seller  is  a  Mr.  Duval,  another  bullion  dealer, 
residmg  in  the  Passage  du  Panorama,  who   says  he 
bought  the  note  of  an  English  gentleman,  whose  name 
and  address  he  does  not  know ;  the  latter  adds,  that 
being  well  acquainted  with  bank-notes,  when  he  buys 
them  he  merely  ascertains  their  genuineness,  which, 
though  a  vague  mode  of  dealing,  is  a  very  current  one 
amongst  our  bullion  men,  as  the  addresses  which  are 
given  are  generally  false,  and  other  precaution  cannot 
well  be  taken.     If  the  loser  should  wish  us  to  summon 
Vol.  IX.  P  Mr. 


210  CASES  IN  HILARY  TERM 

1829.        Mr.  Duval  before  a  commissary  of  the  police  we  will  do 
_  so;  we  do  not  believe  it  will  lead  to  a  beneficial  result,*' 

Dela 

Chauustts    In  order  to  prove  that  this  letter  was  a  translation  of  a 

ogtiintt 

The  Bank  of   letter  from  Odier  and  Co.,  sent  by  the  plaintiff  to  the 
defendants,  the  plaintiff's  dark  was  called  as  a  witness 
by  the  defendants;  he  proved  that  the  plaintiff  was  a 
merchant  in  extensive  business,  and  corresponded  with 
the  house  of  Odier  and  Co.  at  PariSf  and  was  in  the 
habit  of  receiving  from  them  and  other  houses  there 
large  remittances  in  bills  of  exchange  and  bank-notes ; 
that  in  the  course  of  a  year  he  had  received  remittances 
from  Odier  and  Co.  alone  to  the  amount  of  40,000/.; 
that  he  received  the  bank-note  in  question  on  the  28th 
day  of  2l£zy,  being  part  of  a  remittance  of  a  sum  of 
ISOO/.;  and  that  at  the  time  when  he  so  received  it 
Odier  and  Co.  owed  him  a  balance  of  1700/.     That 
balance,  however,  was  reduced  to  900/.  by  other  remit- 
tances before  he  had  notice  that  the  note  in  question 
was  stopped  at  the  bank.     The  course  of  business 
between  the  plaintiff  and  Odier  and  Co.  was  for  Odier 
and  Co.  to  make  remittances  to  the  plaintiff  from  Paris 
to  London^  and  for  the  plaintiff  to  remit  to  them  from 
London  to  Paris^  and  so  take  advantage  of  the  exchange; 
and  they  divided  between  them  the  profits  at  the  end  o 
the  year.     Each  party  was,  however,  answerable  for  the 
paper  transmitted  to  the  other.     It  further  appeared 
that  Bank  of  England  notes  to  the  amount  of  5002.  were 
commonly  bought  and  sold  at  Paris  by  money-changers, 
and  that  when  a  money-changer  sold  a  bill  of  exchange 
or  a  note  to  a  banker  or  merchant  he  put  his  name 
upon  the  bill,  and  warranted  the  payment  of  it;  and  in 
case  of  a  not^,  he  guaranteed  on  a  separate  paper  called 
a  val  that  the  note  was  genuine.     Upon  this  evidence  it 

was 
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was  ooQtaided  by  the  defendants'  counsel,  that  although 
Odier  and  Co.  were  indebted  to  the  plaintiff  at  the  time 
wben  be  reo^ved  the  note,  yet  as  he  had  not  given 


1829. 


DSLA 

Chaumxttb 
againU 

tbftiD  any  farther  credit  oa  the  faith  of  the  note  before  The  Bank  of 
be  had  notice  that  it  had  been  stopped  at  the  bank,  he 
Bostbe  considered  as  having  received  it  as  their  agent, 
•od  that  he  could  recover  on  their  tide  only;  and 
thqr  dted  Salomons  v.  J%e  Bank  of  England  {a);  and, 
secondly,  assuming  that  to  be  so,  it  was  incumbent  on 
the  plaintiff  to  shew  that  Odier  and  Co.  gave  full  value 
fiv  the  hill;  thirdly,  that  as  promissory-notes  were  trans- 
fenble^  not  by  the  custom  of  merchants,  but  by  the 
S&4  i^in^,  c.  9.,  which  placed  them  on  the  same  footing 
as  inland  bills  of  exchange,  a  promissory- note  made  in 
this  country  was  not  assignable  in  France ;  that  this  note 
most,  therefore^  be  considered  a  mere  chattel ;  and  that 
beiiigso,and  having  been  feloniously  stolen  from  Ha^^froyi, 
the  pioperty  in  it  remained  in  him.  Liord  Tenierden  C.  J. 
nid  that  as  the  last  point  was  one  of  considerable  import* 
anc^  he  would  give  no  opinion  upon  it,  but  would  re- 
serve liber^  to  the  defendants  to  move  to  enter  a  nonsuit 
if  there  should  be  a  verdict  for  the  plaintiff.  As  to  the 
other  point,  he  was  of  opinion  that  for  the  purposes  of 
this  cause,  the  plaintiff  must  be  considered  identified 
with  Odier  and  Co.,  and  that  unless  they  could  recover 
he  could  not,  and  directed  the  jury  to  find  a  verdict  for 
the  pbiintifl^  if  upon  the  evidence  they  were  of  opinion 
thst  Odier  and  Co.  obtained  the  note  in  the  ordinary 
oooKBe  of  businesa.  A  verdict  having  been  found  for 
the  plaintiff  a  rule  nisi  had  been  obtained  for  a  nonsuit 
upon  the  ground  that  Odier  and  Co.  had  acquired  no 


(a)  13JBa</,lS5. 
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property  in  the  note  by  delivery,  or  for  a  new  trial,  on 
the  ground  that  the  plaintiff  ought  to  have  proved  that 
Odier  and  Co.  gave  full  value  for  it. 

Scarlett  and  Piatt  now  shewed  cause.  The  plain- 
tiff received  the  note  in  payment  of  a  debt  due  to  him 
from  Odier  and  Co.  There  is  no  ground  whatever  for 
supposing  that  he  came  by  the  note  improperly.  A 
party  who  receives  in  discharge  of  a  debt  a  bill  or  note, 
immediately  acquires  a  property  in  it,  and  a  right  to  sue 
iipon  it.  If  there  had  been  no  debt  due  from  Odier 
JEind  Co.  to  the  plaintiff,  and  he  had  sued  as  their  agent, 
he  must  have  shewn  that  they  gave  a  consideration  for 
it.  In  Solomons  v.  The  Bank  of  England  {a) j  it  did  not 
appear  that  the  person  who  transmitted  the  note  from 
Holland  was  indebted  to  his  correspondent  in  England. 
But  assuming  that  the  plaintiff  is  identified  with  Odier 
and  Co.,  and  can  recover  only  on  their  right,  there  is 
ho  ground  for  supposing  that  the  latter  took  the  note 
under  circumstances  which  ought  to  have  excited,  in  the 
mind  of  a  prudent  person,  any  suspicion  that  it  had  been 
improperly  obtained.  Odier  and  Co.  were  proved  to  be 
respectable  merchants  in  the  habit  of  transmitting  bank 
notes  to  this  country.  Upon  being  required  by  the  de- 
fendants to  state  how  they  acquired  the  note,  they  pointed 
out  the  source  by  giving  the  name  and  address  of  the 
person  through  whose  hands  the  note  had  passed  to 
them.  The  circumstances  proved  not  only  throw  no 
suspicion  on  Odier  and  Co.,  but  on  the  contrary  are 
fair  evidence  that  they  took  it  in  the  ordinary  course  of 
trade,  and  the  jury  have  found  that  to  be  the  fact,    h 


{a)  l8Ea$f,l55. 
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SoUmms  y.  The  Bank  of  England  {a)^  it  appeared  that  at 
WMAwrgh  a  500/.  bank  note  was  rarely  seen.  It  did 
Dot  appear  that  the  person  who  transmitted  it  from  Mid- 
dldu^h  had  given  any  thing  for  it.  The  only  account 
given  by  the  party  who  transmitted  it,  was,  that  he  re- 
cdved  it  in  payment  for  goods.  The  circumstances 
proved  were  calculated  to  raise  suspicion  that  he  had 
not  obtained  the  note  honestly,  or  in  the  usual  course 
of  business.  If  Odier  and  Co.  had  been  plaintiffs,  they 
would  not  have  been  bound  to  prove  more  than  has 
been  proved  in  this  case.  The  jury  have  found  that 
they  took  the  note  in  the  usual  way  in  which  such  instru- 
ments are  transferred,  and  there  was  ample  evidence  to 
support  that  finding. 


1829. 

CHAUMrm 

againU 

The  Bank  of 

Emolavd. 


Bosanquet  Seijt.  and  F.  Pollock  contra.  The  plaintiff 
is  identified  with  Odier  and  Co.,  and  cannot  recover  un- 
less they  have  a  good  title  to  the  note.  The  plaintiff 
was  the  agent  of  Odier  and  Co.,  and  although  they  were 
indebted  to  him  at  the  time  when  the  note  was  remitted, 
be  did  not  advance  to  them  any  money  on  the  faith  of 
this  note.  The  effect  of  the  argument  on  the  other  side, 
if  it  prevailed,  would  be  that  any  person,  who,  in  a  foreign 
country,  may  have  possessed  himself  of  a  bank  note 
under  circumstances  which  would  prevent  his  recovering 
upon  it,  may,  by  remitting  it  to  a  creditor  in  this  country, 
enable  the  latter  to  maintain  an  action  upon  it.  In 
Solomons  v.  The  Bank  qf  England  {a)^  it  did  not  appear 
whether  there  was  an  antecedent  debt  due  to  the  plain* 
tiff  from  bis  correspondents  at  Middlebiirgh.  It  is  stated, 
indeed,  by  Lord  Kenyon^  that  it  did  not  appear  that  th^ 


(a)  13  jEnf,  135. 
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1829.       plaintiff  had  given  any  consideration  for  it«   Solomons  re- 

ceived  it  as  the  agent  of  Henriquez  and  Co.  of  Middle* 

Chaumrtb    burghf  and  his  right  to  recover  was  considered  to  depend 

against 

The  Bank  of  upon  their  right  This  case  is  precisely  the  same. 
The  plaintiff  is  the  agent  in  England  of  Odder  and  Co., 
and  they  are  the  agents  in  Finance  of  the  plaintiff,  they 
assist  each  other  in  carrying  on  money  transactions,  and 
at  the  end  of  the  year  divide  the  profits,  but  each  is 
answerable  for  the  paper  transmitted  to  the  other.  Then 
what  was  the  conduct  of  Odier  and  Co.  ?  It  does  not 
iappear  from  their  own  statement  that  they  gave  the  full 
value  for  it;  and  if  they  gave  less  than  the  full  valu^ 
that  circumstance  would  rabe  a  strong  presumption 
that  they  obtained  it  improperly.  They  state  that  they 
bought  it  o(  Emeriquef  and  that  he  bought  it  o(  Diioalg 
but  it  is  clear  according  to  their  own  statement,  that 
Dwoal  took  it  under  circumstances  which,  if  the  trans- 
action had  taken  place  an  this  country,  would  have  pre* 
vented  him  from  acquiring  any  property  in  it,  QiU  ▼. 
Cubitt  (a),  Dctam  v.  Hailing  (3),  for  he  merely  ascertained 
the  genuineness  of  the  note,  and  did  not  require  the 
name  of  the  person  from  whom  he  received  it.  If  die 
instrument,  therefore,  is  to  be  considered  as  one  in 
which  the  property  passes  by  delivery,  Dwxd  could  not 
have  recovered  upon  it;  but  here  the  note  was  not 
transferred  to  Odier  and  Co.  by  way  of  payment  in  the 
ordinary  course  of  business,  but  as  a  subject-matter  of 
sale,  and  having  acquired  it  by  purchase,  they  have  no 
right  to  treat  it  as  an  instrument  transferable  by  de- 
livery. If  it  came  to  them  merely  by  purchase,  it  must 
be  subject  to  all  the  principles  which  govern  matters  of 

(a)  3P.4^C.466.  (6)  4  J7.  4- C.  390. 

sale. 


Englakd. 
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lale.    Here  they  seek  to  recover  the  instrument  itself,       1829. 

the  very  paper  in  which  they  have  acquired  an  interest 

by  sale  or  transfer,  and  they  ought,  therefore,  to  have     CHAUMXTTf 

againti 

shewn  that  they  gave  full  value  for  it.     But,  thirdly,  this    The  Bank  of 
case  is  not  to  be  considered  in  the  same  light  as  if  the 
note  had  been  taken  by  Odier  and  Co.  in  the  ordinary 
course  of  payment  in  this  country.     For  though  such  a 
note  payable  to  bearer,  generally  speaking,  passes  by 
delivery  to  the  person  who  takes  it,  it  is  a  mere  pro- 
missory note,  and  not  transferable  like  a  bill  of  exchange 
by  the  custom  of  merchants,  but  by  the  statute  S  & 
^ Annexe 9.  which  makes  a  note  in  writing,  signed  by 
the  party  who  makes  the  same,  whereby  such  party  pro- 
mises to  pay  to  any  other  person  or  his  order  any  sum 
of  money,  assignable  or  indorsable  over  in  the  same 
manner  as  inland  bilk  of  ejechafige  are,  according  to 
the  custom  of  merchants.    That  statute  made  a  pro- 
missory note  transferable  by  indorsement  in  England ; 
bat  b  France^  a  promissory  note  made  in  England  must 
still  be  considered  a  mere  chattel.  [Lord  Tenterden  C.J. 
Before  the  statute  of  Anne^  a  promissory  note  was  not 
transferable  in  England  by  indorsement:  but,  by  the  law 
of  France  and  other  countries,  is  such  an  instrument 
tnnsferable  by  indorsement?  and  if  so,  is  it  by  the  law 
of  merchants  or  by  positive  enactment  ?]    It  appears 
irom  Pothier  Traite  du  conirat  de  Change  {a\  that  bills 
of  exchange  are  not  transferable  in  France  by  the  law 
of  merchants,  but  by  a  particular  ordonnance;  and  it 
does  not  appear  that  there  is  any  distinction  between  a 
bill  of  exchange  and  a  promissory  note  in  that  respect 
h  Carr  v.  S/ian?,  cited  in  Bayley  on  BillSy  22.  in  an  action 

(«)  (Ewfrea  de  Poikier.    Dupifh  ParU,  1885.  Tol.  3.  p.  123,  and  IM 
^H  Article  2.  Sect.  ▼.  Biilets  a  Ordre,  p.  222. 

P  4  on 
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1829.  on  a  promissory  note  made  at  Philadelphia^  the  first 

";  count  of  the  declaration  stated  that  the  defendant  at 

Dbla 

CflAUMim  Philadelphia^  in  parts  beyond  the  seas,  to  wit,  at  London^ 


Tiw  Bank  of  &C,  according  to  the  form  of  the  statute,  &c«,  made  his 
note  in  writing,  &c«  There  were  also  the  common 
money  counts.  The  defendant  demurred  specially  to 
the  first  count,  and  pleaded  the  general  issue  to  the 
others.  On  the  demurrer,  the  Court  intimated  a  strong 
opinion  that  the  statute  did  not  apply  to  foreign  notes, 
and  advised  the  plaintiff  to  amend  (a).  Then  if  the  instru- 
ment in  question  be  not  a  promissory  note  transferable 
by  delivery,  it  is  like  a  parchment  or  paper,  valuable  as 
a  security ;  it  is  a  mere  chattel,  and  where  a  chattel  has 
been  obtained  by  fraud  or  felony,  the  property  in  it  does 
not  pass,  but  remains  in  the  original  proprietor.  If 
that  be  so,  the  property  in  this  note  remains  in  Mr. 
HaseUon^  from  whom  it  was  feloniously  stolen,  and 
Odier  and  Co.  have  no  interest  therein. 

Lord  Tenterden  C.  J.  We  are  of  opinion  that  the 
rule  for  a  new  trial  must  be  made  absolute.  We  thiok 
the  plaintiff  stands  in  the  same  situation  as  Odicr  and  Co., 
who  sent  the  note  to  him.  They  were  mutually  agents 
for  each  other.  De  la  Chatanette  was  the  agent  in 
England  of  Odier  and  Co.,  and  they  were  the  agents  in 
France  of  the  plaintiff.  It  appeared,  that  at  the  time 
when  the  note  was  remitted  to  the  plaintifl^  the  balance  as 
between  him  and  Odier  and  Co.  was  1 700/.  in  favour  of  the 
plaintiff.  But  he  did  not,  in  consequence  of  having  re- 
ceived the  note,  make  any  further  advance,  or  give  any 
further  credit  to  Odier  and  Co.,  than  he  would  have 

(o)  Ste  Iftlne  T.  Graham,  I  B,  ^  C.  192.     BeniOetf  t.  Nitrtiikauie, 

done 


IN  THE  9tu  &  10th  Yeabs  OF  GEORGE  IV.  217 

done  if  the  note  had  not  been  transmitted.     Unless       1829. 
therefore,  we  were  to  lay  down  a  rule  that  a  party  who       "Z 
holds  a  note^  however  obtained,  may,  by  merely  re-     CBAuicnn 
mitting  it  to  a  person  to  whom  he  is  indebted,  enable    The  fiwk  of 
him  to  sue,  we  must  say  that  the  plaintiff  must  be  con- 
sidered as  representing  Odier  and  Co.;  and  that  if  he 
can  recover  at  all,  it  must  be  upon  their  right     Then 
that  brings  it  to  the  question,  Whether  Odier  and  Co. 
could  recover ;  and  that  appears  to  involve  two  points : 
first,  Whether  Odier  and  Co.  gave  such  value  for  the 
note,  as  to  exempt  them  from  any  reasonable  ground  of 
suspicion  of  any  knowledge  that  it  had  been  improperly 
obtained.   That  is  a  question  of  fact.   What  the  efiect  of 
that  iact  may  be  (if  it  be  proved)  we  are  not  called  "upon 
now  to  decide.    If  a  note  of  this  description  is  not  trans- 
ferable abroad,  it  may  be  (I  do  not  say  it  b)  the  law,  that 
the  person  who  takes  it,  although  the  transaction  be 
clearly  honk  fide,  cannot  recover.     There  will  be  an  op- 
portunity given  of  raising  that  question  upon  the  record. 
If  the  cause  goes  down  to  another  trial,   Odier  and 
Co.  may  prove,  as  they  probably  will,  that  they  gave 
such  value  as  to  exempt  them  from  all  ground  of  sus- 
picion of  any  knowledge  that  this  note  was  improperly 
obtained;  and  in  order  that  they  may  be  enabled  to^ 
give  that  evidence,  we  think  the  cause  should  go  to 
Hoother  trial.    I  have  adverted  to  the  other  point  of 
Iftv,  not  to  give  any  opinion  upon  it,  but  merely  saying 
that  such  a  point  may  be  made ;  and  if  it  should  be 
made  by  the  defendants,  it  may  be  raised  upon  the  re- 
cord.   It  is  a  question  of  law  of  very  great  importance, 
^d  upon  which  I  should  be  exceedingly  unwilling  to 
give  an  opinion  without  hearing  the  question  very  fully 
discussed,  and  giving  it  very  great  consideradon.    On. 

the 
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The  B«Dk  of 

Ekglanx). 


the  one  hand,  we  are  to  take  care  that  we  do  not  pre- 
vent the  circulation  of  the  Bank  of  England  qotes  in 
foreign  countries.  It  would  be  very  inconvenient  to 
merchants  and  travellers  if  we  should  do  that.  But,  on 
the  other  hand,  we  must  not  shut  our  eyes  against 
existing  facts  that  come  to  our  knowledge.  It  has  now 
become  to  a  certain  degree  the  practice,  when  notes  to 
a  large  amount  are  stolen,  to  get  them  conveyed  abroad, 
in  order  that  they  may  pass  there,  and  that  the  persons 
who  take  them  may  sue  upon  them  in  England.  We 
think,  upon  the  whole,  there  should  be  a  new  trial,  to 
give  the  plaintiff  an  opportunity  of  proving  that  Odier 
and  Co.  gave  full  value  for  the  note,  and  of  raismg  upon 
the  record  the  otlier  question. 

Rule  absolute. 


The  King  against  The  Inhabitants  of 

RiNGSTEAD. 


Testator,  by       T  T  PON  an  appeal  aeainst  an  order  of  two  justices  for 
to  his  daughter  the  removal  of  Henry  Mannings  Rebecca  his  wife, 

JElixttbeihf  the 

widow  of  his      and  their  four  children,  from  the  parish  of  Welling- 

partofaines-^^^'^^9  ^^  ^he  county  of  Northampton^  to  the  parish  of 

mem  £erri^    ^i^stcad^  in  the  same  county,  the  sessions  confirmed 

described,  to 

hold  to  her  and 

her  assigns  for 

and  during  the 

term  of  her 

natural  life,  if 

she  should  so 

long  continue  a 

widow  and  unmarried,  and  from  and  after  her  decease,  or  day  of  marriage,  which  should 

first  happen,  be  gave  and  devised  the  premises,  before  given  to  bis  wife,  and  also  other  real 

property  therein  mentioned,  unto  the  four  children  of  his  late  son,  T*  M,  deceased,  in  fee : 

Held,  that  by  thu  devise,  the  children  of  7.  3f.  took  no  estate  in  any  part  of  the  property 

devised  till  after  the  death  of  Sliaabeth,  and  consequently,  that  one  of  tbeoi,  a  pauper,  who 

came,  during  the  lifetime  of  his  mother,  to  reside  m  the  parish  where  the  landis  not  given 

to  EHmbeth  for  life  were  situate,  gained  no  settlement  by  estate. 

Manning 


the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case :  — 

The  birth  settlement  of  the  pauper  Henry  Manning 
was  in  the  parish  of  Ringstead,   His  grandfather  2%omas 
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Maming  bdng  seised  in  fee  of  the  premises  hereinafter  1829. 
mcDtioDed,  by  will  dated  the  6th  day  of  January  I8OO9 
duly  ezecated  and  attested,  (after  devisinff  five  acres  of  agauut 
hod  in  Bingsiead  to  his  eldest  son  and  heir  John  Man^  aota  of 
mng  in  fee  in  the  words  following;  that  is  to  say,  I  give 
and  devise  unto  my  son  John  Mannifig  all  those  my  five 
acresi  more  or  less,  of  copyhold  arable  land  and  ley 
ground,  and  one  rood,  more  or  less,  of  copyhold  meadow 
groond,  with  their  and  every  of  their  appurtenances, 
lyiog  and  being  dispersed  in  the  open  and  common  fields 
and  meadows  of  Ringstead  aforesaid,  now  in  my  own 
oocapadon^  and  which  I  have  duly  surrendered  to  the  use 
of  this  my  will,  to  hold  to  him,  his  heirs  and  assigns  for 
ever,  subject  nevertheless,  and  I  do  hereby  subject  and 
diaige  the  same  estate  to  and  with  the  payment  of  26L 
of  lawful  money  of  Great  Britain^  unto  my  daughter 
Mary  the  wife  of  Thomas  Plant,  to  be  paid  to  her 
within  twelve  calendar  months  next  after  my  decease, } 
gave  and  devised  in  the  words  following ;  that  is  to  say, 
'^I  give  and  devise  unto  my  daughter  Elizabeth^  the 
vidow  of  my  late  son  Thomas  Mannings  aU  tJuitpart  of 
a  messiu^e  or  tenement,  mih  the  appurtenances,  which  is 
now  in  the  occupation  of  Henry  Lamford,  situated  in 
BinffUad  aforesaid,  and  adjoining  the  tenement  in  the  • 
oocnpadon  of  James  Manning,  to  hold  to  her  the  said 
BiziAeth  Manning,  and  her  assigns,  for  and  during  the 
term  of  her  natural  life,  if  she  shall  so  long  continue  a 
widow,  and  unmarried,  and  from  and  after  her  decease 
or  day  of  marriage,  which  shall  first  happen,  I  give  and 
devise  the  said  part  of  a  messuage  or  tenement,  with 
die  qipurtenanoes,  and  also  all  that  the  aforesaid  tene- 
ment, with  the  homestead  and  appurtenances,  in  the 
occupation  of  James  Manning ;  and  also  all  that  my 

dose 
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1839.       close  or  orchard  lying  about  the  said  homestead  on  the 

_    „         north  side  of  a  back  lan&  and  now  in  the  several  tenures 
Tilt  Kxxo  ^ 

agahui  of  myself,  Samuel  Hackett^  and  Mary  Whitney^  unto  the 
ants  of  four  children  of  my  late  son  the  said  Thomas  Mannings 
deceased^  namely,  Henry^  John^  Thomas^  and  Rebecca 
Mannings  to  hold  to  them  and  to  their  several,  and 
respective  heirs  and  assigns  for  ever,  as  tenants  in 
common,  and  not  as  joint-tenants."  The  pauper  is  the 
Henry  Manning  mentioned  in  this  last-mentioned  devise, 
and  is  the  son  of  the  said  Elizabeth  Manning,  In  1806 
he  gained  a  settlement  by  hiring  and  service  in  the  parish 
of  Eaunds.  Having  some  years  afterwards  become 
chargeable  to  Bingsteadj  he  was  removed,  with  his  wife, 
to  Bounds^  by  an  order  dated  the  8th  January  1817, 
which  order  never  was  appealed  against.  Between 
1817  and  1819,  when  the  property  was  sold  to  one 
Massj  he  resided  above  forty  days  in  the  parish  of 
Bingsteadj  his  mother  having  up  to  that  time  con- 
tinued, and  then  being,  a  widow,  and  unmarried. 

Dooarris  and  Amos  in  support  of  the  order.  The 
residence  of  the  pauper  in  Bingstead  is  admitted;  the 
only  question  is.  Whether  he  had  such  an  estate  as  con- 
ferred a  settlement  In  Bex  v.  Eatington{a)  it  was 
certainly  considered  that  a  party  must  have  a  present 
interest  in  an  estate  in  order  to  gain  a  settlement  by 
residence  upon  it.  But  at  that  time  it  had  been  held 
that  it  was  not  sufficient  to  gain  a  setdement  that,  a 
party  had  an  estate  in  the  parish  where  he  resided,  but 
that  he  must  reside  upon  it.  This  opinion  was  cor- 
rected in  the  case  of  Bea  v.  Houghton  Le  Spring  (&), 

(a)  4  T.  R.  177.  (6)  1  SaU,  947. 

where 
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where  it  was  decided  that  the  owner  of  an  estate  bad  a        1829* 
right  to  reside  in  the  parish  where  his  property  was 
sitnated,  whether  he  occupied  it  himself  or  let  it  to  a       agamM 

Hie  Inbabit- 
tenant.     Supposing,  therefore,*  that  the  pauper  in  this        ants  of 

case  took  an  estate  in  fee,  expectant  on  the  death  or 
marriage  of  his  mother,  he  had  as  much  right  to  reside 
in  the  parish  as  if  he  had  a  reversion  after  a  term  of 
1000  years.  He  could  not  be  treated  as  a  person  in- 
trading  without  a  colour  of  right  to  consume  the  stock 
of  others.  Secondly,  the  pauper  had  under  the  will  in 
question  a  present  interest  in  the  estate.  The  testator 
apparently  meant  to  provide  for  all  his  iamily.  First 
he  provided  for  his  eldest  son  and  heir,  next  for  the 
widow  of  bis  second  son,  and  lastly  for  his  grand- 
children.' Nor.  can  it  be  supposed  that  he  intended  to 
die  intestate  as  to  any  part  of  his  property.  If  the 
grandchildren  did  not  take  a  present  interest  no  pro- 
vision was  made  for  their  maintenance.  It  must  be 
presumed  that  the  testator  intended  to  give  to  them 
immediately  all  the  property  devised  to  them  except 
that  which  was  expressly  devised  to  their  mother  for  her 
life.  Cook  V.  Gerrard{a\  Doe  v.  Brazier  {b\  Sympson  v. 
Homdy  (c). 

CampbeUj  Hum/reyj  and  McDonnell  contr&.  It  is  a 
dear  principle  of  settlement-law  that  a  party  cannot 
gain  a  settlement  by  estate  unless  he  has  a  freehold  in 
possession.  He  must  have  an  estate  of  which  he  may 
be  disseised.  IBc^ley  J.  Upon  that  point  the  Court  do 
not  feel  any  doubt]  Then,  as  to  the '  construction  of 
the  will.     Until  the  death  or  second  marriage  of  his 

(a)  1  A«uf.  ISl :        (6)  SB.  4:  A.  6i,         (c)  Free. in  Ch. 459.  453. 

mother. 


Hie  Knio 
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18S9.  mother,  the  pauper  took  no  present  estate^  bat  a  free- 
hold in  faturo  by  way  of  execatory  devise.  The  testator 
may  have  meant  the  devise  to  be  immediate,  but  can  it 

The  Inhabit. 

ants  of  be  certainly  ascertained  that  he  did  so?  The  matter 
may  be  doubtful,  but  hitherto  an  heir  at  law  has  not 
been  disinherited  without  express  words  or  neoeasary 
implication.  The  testator  might  mean  that  all  his  prcH 
perty  should  go  together  to  the  grandchildren.  He  might 
suppose  that  their  mother  would  provide  for  them  as 
long  as  she  lived  or  remamed  a  widow,  and  on  that 
account  did  not  wish  them  to  take  the  estate  in  question 
until  her  death  or  marriage.  Of  the  cases  cited  Doe  v« 
Brazier  is  the  most  like  this ;  but  there  the  devise  to  the 
testator's  nephews  might  have  failed  altogether  unless  it 
had  been  held  to  give  an  immediate  estate;  and  the 
decision  of  the  Court  that  the  devise  was  immediate 
appears  to  have  been  gready  influenced  by  that  con- 
sideration. 

Cur.  adv.  vuU. 

Baylet  J.  In  this  case  the  question  is,  Whether 
the  pauper  gained  a  setdement  in  BingUead  by  estate- 
That  depends  entirely  on  the  construction  to  be  put  on 
the  will  of  his  grand&ther.  If  by  that  will  he  took  an 
immediate  estate  he  was  settied  in  Bingsteady  but  other- 
wise he  is  not  settied  there.  The  words  of  that  part  of 
the  will  upon  which  the  question  depends  are,  *'  I  give 
and  devise  unto  my  daughter  EUxabethi  the  widow  of 
my  late  son  Thomas  Mannings  all  that  part  cfa  messuage 
or  tenement,  with  the  appurtenances  (which  is  described), 
to  hold  to  her  the  said  Elizabeth  Manning,  and  her 
assigns,  for  and  during  the  term  of  her  natural  life,  if 
she  shall  so  long  continue  a  widow  and  unmarried,  and 

from 
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frtm  and  after  her  decease  or  day  of  marriage^  which        1829. 
shall  first  happen,  I  give  and  devise  the  said  part  of  a 
messuafie.  with  the  appurtenances,  and  also  other  real        against 

The  lahabit- 

pToperty  (which  is  described),  unto  the  four  children  of  anu  of 
my  late  sob  the  said  Thomas  Manningj  deceased,  namely, 
Hennfi  Johriy  Thornasy  and  Rebecca  Mannings  to  hold  to 
them  and  their  sevend  and  respective  heirs  and  assigns 
finr  ever,  as  tenants  in  common,  and  not  as  joint^tenants.*' 
The  question  is.  Whether  by  that  clause  of  the  will  he 
intended  to  give  the  grandchildren  an  immediate  estate 
in  the  property  not  devised  to  Elizabeth  for  life.  The 
words  ^  from  and  after  her  decease  or  day  of  marriage," 
taken  in  their  ordinary  grammatical  sense  in  the  place 
where  they  occur,  apply  not  only  to  the  property  before 
devised  to  the  mother  for  life,  but  to  all  the  other  pro- 
perQr.  It  has  been  contended  that  the  children  take  no 
present  estate,  but  a  freehold  in  futuro,  by  way  of  exe- 
cmoiy  devise.  On  the  other  hand,  it  has  been  said  that 
aldioogh  they  take  a  reversion  in  the  property  devised 
to  the  mother  for  life,  they  take  an  immediate  estate  in 
diat  property  which  was  not  devised  to  her ;  and  that 
these  words  ^  from  and  after  her  decease  or  day  of 
marriage,''  are  to  be  construed  distributively,  so  that  they 
apply  to  the  property  devised  to  the  mother  for  life,  but 
not  to  the  residue ;  and  if  that  be  so,  then  the  pauper 
and  the  other  children  of  John  Manning  take  an  im- 
mediate interest  in  the  residue.  There  is  no  doubt  that 
m  fiirtherance  of  the  manifest  intention  of  the  testator, 
general  words  which,  taken  in  their  ordinary  gramma- 
tical sense,  apply  to  the  whole  property  devised,  may  be 
taken  dbtributively,  and  that  reddendo  singula  singulis, 
they  may  be  applied  to  that  part  of  the  property  to 
^hich  they  appear  by  the  context  to  be  applicable,  so  as 

to 
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1829.        to  suffer  other  property  to  which  in  their  grammatical 

_-    j-^       sense  they  would  apply,  to  pass  immediately.     But  in 

Bgqinti        order  to  warrant  such  a  construction,  it  must  appear 
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ants  of  manifestly  from  the  other  parts  of  the  will  that  that  was 
the  intention  of  the  testator.  If  there  be  nothing,  there- 
fore, to  shew  that  that  was  the  intention  in  this  case,  the 
words  of  the  will  being  general  must  be  construed  in 
their  ordinary  grammatical  sense,  and  then  they  will 
apply  to  all  the  property,  and  must  have  the  effect  of 
preventing  any  part  of  it  from  passing  immediately  to 
the  devisee;  and  that  part  of  the  property  in  which  an 
immediate  estate  is  not  given  will  pass  to  the  heir  at  law 
during  the  life  o(  Elizabeth  Manning.  The  general  rule 
is,  that  an  heir  at  law  can  only  be  disinherited  by 
express  devise  or  by  necessary  implication;  and  by 
necessary  implication  is  meant  such  a  strong  probability 
that  an  intention  to  the  contrary  cannot  be  supposed. 
Thus  if  the  devise  be  to  the  devisor's  heir  after  the  death 
of  A.  the  latter  will  take  an  estate  for  life  by  implication. 
But  if  the  devise  be  to  i3.,  a  stranger,  after  the  death  of 
A.,  no  estate  will  arise  to  A,  by  implication,  but  the 
heir  at  law  of  the  devisor  will  take  during  the  life  of  A. 
The  inference,  in  the  first  case,  that  the  devisor  intended 
to  give  a  life-estate  to  A.  is  irresistible,  because  he  could 
not  without  the  grossest  absurdity  be  supposed  to  mean 
to  give  his  land  to  his  heir  at  the  death  of  ^.,  and  yet  that 
the  heir  should  have  it  in  the  meantime ;  and  that  would 
be  the  case  unless  A.  took  an  estate  for  life. .  But  where 
the  devise  is  not  to  the  heir,  however  probable  it  may 
be  that  by  fixing  the  death  of  A.  as  the  period  when 
the  devise  to  B.  is  to  take  effect  in  possession,  the 
devisor  intended  he  should  take  it  for  life,  yet  it  is 
possible  to  suppose  that,  intending  the  land  to  go  to 

the 


IN  THE  9th  &  10th  Years  of  GEORGE  IV.  fi25 

the  heir  during  the  life  of  A.,  he  left  it  for  that  period       4829. 

undisposed  cfj  and,  therefore^  in  that  case  it  goes  to  the       — — 

heir  at  law.     Now  in  this  case  there   is  no  express       agmuf 

dense  of  the  property  in  question  during  the  life  of       mau&i 

Elizabetk.     The  devisees  are  not  the  heirs  at  law  of  the     ^^^"^^^^ 

testator.     They  are  strangers ;  and  upon  the  principle, 

therefore,  that  the  heir  at  law  is  not  to  be  disinherited 

except  by  express  words  or  necessary  implication,  the 

devise  to  the  grandchildren  after  the  death  of  Mizabetk 

passes  to  them  an  interest  which  is  to  take  effect  only 

on  her  death.     The  heir  at  law  of  the  testator  must 

have  the  estates  during  her  life.    The  cases  cited  to  shew 

that  the  words  in  this  will  ought  to  be  construed  dis- 

tributively  were  Cook  v.  Gerard  [a\  Simpson  v.  Homsby  (&), 

and  Doe  v.  Brazier  (c).    In  the  first-mentioned  case 

Sir  B.  Kempe^  Knight,   was  seised  of  the  lands  in 

question  in  fee,  and  was  also  seised  of.  the  reversion 

of  other  lands  expectant  upon  the  death  of  Butk  Kempe^ 

his  daughter-in-law  (whereof  Buth  had  an  estate  for  life 

fi)r  her  jointure),  and  being  so  seised,   the  said  Sir 

£.  Kempe  by  his  will  devised  that  Dame  Elizabet/ij  his 

wiCs,  should  have  the  free  use  of  the  demesne  lands 

(being  the  lands  in  question)  for  one  year  after  his 

death;  and  then,  after  stating  that  he  was  desirous  to 

cootiDoe    the    ci^ital  messuage,   with    appurtenances 

thereto  belonging,  in  the  blood  of  the  Kempes^  in  which 

it  had  continued  for  ages  past,  he  devised  the  demesnes 

and  the  reversion  to  the  lessor  of  the  plaintiff,  habendum 

immediately  from  and  after  the  expiration  of  one  whole 

year  next  after  his  decease,  and  the  decease  of  the  said 

BM,  Kempe,   (who  was  tenant  for  life  of  the  lands 

whereof  the  testator  had  the  reversion),  for  the  term 

of  the  life  of  the  Sfdd  Thomas  Kempe,  doing  no  strip 

(•)  iSnnid.  189.        (ft)  Free  in  Ck.  439.  459.        (c)  5J9.4-C.64. 
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182d.  or  waste.  The  testator  further  directed  that  Thomas 
_  Kenrpe^  in  consideration  of  the  devise,  should,  im- 
ogtibut  mediately  after  the  death  of  Mutk  Kempcj  pay  to  three 
ants  of  persons  therein  mentioned  annuities  of  20/.  each,  by 
half-yearly  payments.  The  devisor  died,  and  the  year 
expired.  It  was  contended  that  it  was  necessary  in  order 
to  efiect  the  intention  of  the  testator,  that  the  words  should 
be  taken  distributively,  so  that  the  devisee  should  have  the 
jointure  lands  after  the  death  of  Rutk^  and  the  demesne 
lands  after  the  testator's  death ;  first,  because  if  they 
descended  to  Mary  Kempe^  his  daughter  and  heir,  she 
would  probably  change  her  name  by  marriage,  and  then 
the  intention  of  the  devisor  that  the  demesne  lands 
should  remain  in  the  name  of  the  Kempes  would  be  de- 
feated. Secondly,  if  Buth  died  within  the  year  after 
the  testator,  the  annuities  given  by  the  will  could  not  be 
paid  unless  the  devisee  took  the  land  immediately  after 
the  death  of  Ruth^  notwithstanding  the  year  was  not 
expired.  And,  thirdly,  if  the  demesne  lands  shoald 
descend  to  the  heir  in  the  meantime  until  the  death  <X 
Btdhf  then  he  might  commit  what  waste  he  pleased, 
and  there  would  be  no  means  to  prevent  it,  which  would 
be  directly  against  tlie  true  meaning  of  the  testator.  On 
the  other  hand,  it  was  insisted  that  the  demesne  lands 
should  descend  to  tlie  heir  at  law  until  the  death  of 
Buthj  and  that  the  words  of  the  will  should  be  taken  as 
they  were,  viz.  jointly,  and  not  distributively;  and  the 
rule  that  the  heir  at  law  is  not  to  be  disinherited  but 
by  express  words  or  necessary  implication  was  relied 
upon.  The  Court  of  K.  B. .  held  that  the  words  of 
the  will  should  be  taken  distributively,  and  that  the 
lessor  of  the  plaintiff  had  good  title  to  the  demesne 
lands  after  the  expiration  of  the  year,  and  before  the 
death  of  Rtdbf  and  judgment  was  given  for  the  plaintiff. 

In 
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In  the  course  of  the  argument  the  following  case  was       1829. 
dted  from  Mooters  Reports^  7. :  "A  man  seised  of  a 

The  KiKO 
manor,  parcel  in  demesne  and  parcel  in  service,  by  his        agamai 

will  devised  to  his  wiie  all  his  demesne  lands  for  her  ants  of 
life,  and  also  by  the  same  will  devised  to  her  all  the 
services  and  chief  rents  for  fifteen  years ;  and  further 
devised  all  the  manor  to  another  after  the  death  of  the 
wife,  and  it  was  adjudged  that  the  devisee  should  take 
nodiing  until  after  the  death  of  the  wife,  although  the 
fifteen  years  had  expired,  and  that  the  heir  at  the 
expiration  of  the  fifteen  years  should  have  the  services 
and  chief  rents  during  the  wife's  life."  In  argument  in 
the  Exchequer  Chamber  this  case  was  relied  upon  in 
support  of  the  writ  of  error.  But  Saunders  gave  this 
answer  to  it,  viz.  '*  There  the  second  devisee  was  to 
take  nodimg  by  the  words  of  the  will  until  after  the 
deadi  of  the  wife,  and  the  words  being  express,  no 
construction  could  be  made  against  them,  which  he 
said  was  the  reason  of  the  case;  but  he  said  if  the 
will  had  been,  that  the  second  devisee  should  have 
the  manor  after  the  expiration  of  fifteen  years,  and 
sfter  the  death  of  the  wife,  in  that  case  it  should  be 
construed  distributively,  viz.  that  the  second  devisee 
shonld  have  the  demesne  lands  after  the  death  of  the 
wife,  and  the  rents  and  services  after  the  expiration 
of  the  fifteen  years."  If  the  devise  had  been  as  it  was 
pot  hypothetically  by  Saunders^  the  intention  of  the 
testator  would  have  been  manifest  to  pass  by  the  will 
to  the  second  devisee  the  reversion  of  all  the  lands  pre- 
viously given  to  the  wife  for  life  and  for  years;  and 
then,  in  fiirtherance  of  that  intention,  the  words  must 
have  been  construed  distributively;  but  inasmuch  as  th^re 
^*B8  nothing  on  the  face  of  the  will  to  shew  that  that 
was  the  intention  of  the  testator,  effect  was  given  to  the 
Q  2  words 
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1829.       words  taken  in  their  ordinary  grammatical  sense,  and 

the  heir  at  law  at  the  end  of  the  fifteen  years  took  the 
The  KiKo 
agaifut       services  and  chief  rents  for  the  life  of  the  wife.     The 
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anu  of  judgment  of  K.  B.  in  Cook  v.  Gerard  was  affirmed  in 
**^"*  the  Exchequer  Chamber*  Now  it  is  to  be  observed, 
that  in  that  case  there  were  circumstances  to  shew 
that  the  testator  must  have  intended  that  the  heir  at  law 
should  not  take  the  demesne  lands  during  the  lifetime 
of  Buih ;  first,  because  his  wish  was  that  they  might 
continue  in  his  name;  secondly,  because  he  directed 
annuities  to  be  paid  half-yearly,  immediately  after  the 
death  of  Buth  i  and,  thirdly,  because  he  directed  tliat 
no  waste  should  be  committed.  That  case  only  shews 
that,  in  furtherance  of  the  intention  of  the  testator,  words 
which,  taken  in  their  grammatical  sense,  are  joint,  and 
apply  to  two  classes  of  property,  may  be  construed 
distributively ;  but  not  that  they  must  be  so  construed. 
The  next  case  relied  upon  was  Simpson  v.  Homsiy  (a). 
There  the  testator  having  a  wife  and  two  daughters,  his 
heirs  at  law,  devised  the  lands  and  tenements  to  his  wife 
for.  life,  and  dien  to  one  of  his  daughters  after  the  death 
of  his  wife.  Now  it  is  perfectly  clear  that  by  a  devise 
to  an  heir  at  law  after  the  death  of  the  wife,  the  wife 
takes  by  way  of  implication  of  necessity ;  because  the 
intent  is  plain  that  the  heir  shall  not  take  till  after  the 
death  of  the  wife.  In  Viner's  Abr.  the  case  of  Hutton 
V.  Simpson^  as  reported  in  2  Vem.  723.,  is  cited  to  shew 
that  ,a  devise  to  one  of  two  daughters,  being  heirs  at 
law,  after  the  death  of  the  devisor's  wife,  though  the 
daughter  be  but  one  of  the  co-heirs,  passes  an  estate  for 
life  to  the  wife  by  implication.  But  the  report  in  Ver^ 
non  in  that  respect  is  at  variance  with  that  in  Chancery 
Precedents^  439.  452. ;  and  also  with  the  account  in  the 

(a)  Free,  m  Ch,  AS9.  458.  Seg.Lib,  B.  1716.  fol.  158. 

raster** 
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r^ter-booky  which  I  have  examined.  There  it  appears 
the  testator,  TTiomas  Addison^  had  a  wife,  Frondes^  and 
two  daughters,  Bridget  and  Jane^  and  devised  to  Frances 
Addison^  for  her  life,  as  a  jointure,  all  his  messuages, 
houses,  lands,  tenements,  rents,  in  Turpentine^  in  the 
county  of  Cumberland^  (the  house  called  James  Houses 
and  the  lands  devised  to  buy  bread  weekly  for  the  poor 
of  the  said  parish  only  excepted,)  and  bequeathed  to  her 
specific  articles  of  furniture,  &c.,  all  which  he  bequeathed 
to  her,  and  were  thereby  intended  and  declared  to  be  in 
M  of  her  jointure,  and  in  lieu  of  her  dower,  or  thirds, 
at  common  law  or  in  equity,  or  by  any  local  custom ; 
and  after  the  death  of  his  stud  wife,  devised  all  his 
houses,  messuages,  lands,  tenements,  rents,  fines,  heriots, 
boons,  duties,  and  services  in  Turpentine  aforesaid  (ex-, 
oept  as  before  excepted),  and  all  his  houses,  messuages, 
lands,  and  tenements  in  Whitehaven,  his  tenements  in 
Bigg  Croft,  and  all  other  his  real  estate  whatsoever,  not 
before  devised,  unto'his  daughter  Bridget  Addison,  and 
the  heirs  of  her  body  to  be  begotten ;  and,  for  want  of 
sadi  issue,  to  the  said  Jane,  his  daughter,  for  her  life, 
and  after  her  decease  to  the  first,  second,  third,  8cc«  sons 
of  his  daughter  Jane,  and  the  heirs  of  the  body  of  such 
80Q  and  sons  successively ;  and  for  default  of  such  issue, 
to  the  daughter  and  daughters  of  the  said  Jane,  {the  wife 
cS Simpson,)  and  the  heirs  of  the  body  of  such  daughter 
and  daughters,  as  tenants  in  common,  and  not  as  joint-* 
tenants;  and  for  ivant  of  such  issue,  to  the  said  Thomas 
Addisorfs  right  heirs  for  ever;  and  he  made  the  said 
Bridget  Addison,  his  daughter,  sole  executrix,  and  the 
defendants  Gilpin,  Blachclock,  Coates,  and  Senhouse 
overseers  of  hb  will.  Bridget  married  Hutton,  and  had 
issue  Addison  Hutton,  and  died  in  the  testator^s  lifetime. 
Jane  married  Simpson.  After  the  testator^s  death  Simpson 
Q  3  and 
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1829^       and  his  wife  filed  a  bill  against  France.%  the  widow, 

and  the  overseers  of  the  will,  charcinir,  that  Frances. 

against        pretending  she  was  entitled  not  only  to  the  lands  at 

The  Inhabit- 
ants of        Turpentine^  but  to  all  tlie  testator's  other  lands  for  life» 

and  that  she  possessed  the  tide-deeds  of  his  real  estate, 

and  refused  to  discover  the  same;  and  pretending  also^ 

that  after  her  death  Addison  HtUton  would  take  as 

heir   of  Bridgets   body;    and   prayed,   inter  alia,   an 

account  of  the  rents  of  the  real  estate.     Fratwes  put  in 

her  answer,  but  died  before  the  hearing ;  and  the  suit 

was  revived  against  her  executors.    Bichard  HuUon  and 

Addison,  his  son,  also  filed  a  bill  against  Frances  Addison 

and  the  overseers  of  the  testator's  will,  and  prayed  that 

Richard  HtUton  might  have  the  management  of  the  lands 

given  to  Bridget  and  the  heirs  of  her  body.    This  bill  was 

also  revived  on  the  death  of  Frances.     On  the  hearing  of 

both  causes,  Lord  Chancellor  Cowper  was  of  opinion 

that  Frances  took  nothing  by  implication,  and  that  she 

was  entitled  to  a  life-estate  in  those  lands  only  which 

were  expressly  devised  to  her ;  that  Bridget,  had  she 

survived  the  testator,  would  have  taken  the  other  lands 

ipmediately  upon  the  testator's  death,  and  that  she  was 

to  wait  till  the  death  of  Frances  for  those  lands  only 

which   were  given   to  Frances  for  life;    and   that  as 

Bridget  died   in   the  testator's  lifetime,   Jane  became 

entitled  to  the  lands,  not  expressly  devised  to  Frances^ 

immediately  upon  the  testator's  death,  and  might  have 

entered  thereon ;  but  as  she  had  not  entered,  he  refused 

an  account  against  the  personal  estate  of  Frances,  and 

dismissed  the  'first  bill ;  and  as  Jane  had  profited  so 

much  by  an  unforeseen  accident,  the  Chancellor  left 

Jane  to  her  remedy  at  law  against  the  Hutions,  for  an 

account  of  rents,  and  retained  Huiton*s  bill,  that  he 

might,  if  he  thought  fit,  try  the  tide  at  law ;  and  if  he 

did 
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did  not,  the  deeds  were  to  be  delivered  io  Janes  but       1829. 

the  Lord  Chancellor  stated  that  the  present  tide  to  the 

^  1  ,     ,  The  Kwa 

estate  was  merely  a  question  of  law,  and  there  was  no       agamu 

.        ,.  .         ,  Thelnhtbil- 

HDpediment  to  try  it  at  Jaw.  miu  of 

The  only  question  was,  not  whether  the  estates  bad        ^^^'^^^^'^ 

come  into  the  possession  of  Jane^  but  whether  there 

should  be  an  account  of  the  rents  and  profits  ?    In  the 

first  case  the  Ck>urt  of  Chancery  thought,  there  having 

been  no  entry  by  Simpson^  he  and  his  wife  were  not 

endded  to  any  account  of  the  rents,  and  the  bill  was 

dismissed  on  that  ground.     That  being  so,  the  question 

whether  Jane  was  entitled  (o  the  actual  possession  upon 

the  death  of  Frances^  the  tenant  for  life,  could  not  arise. 

There  could  be  no  appeal  against  the  decree  in  respect 

of  any  opinion  pronounced  by  the  Lord  Chancellor  as 

to  the  period  of  time  when  the  property  vested.     In  the 

other  case.  Lord  Camper  dismissed  the  bill  as  to  the 

rents  and  profits,  because,  as  Jane  had  profited  so  much 

by  an  accident  unforeseen  to  the  testator,  she  ought  to 

be  left  to  recover  the  same  at  law.     In  neither  of  these 

cases  did  the  question  necessarily  arise,  Whether  the 

de?isee  took  an  estate  immediately  on  the  death  of  the 

testator?    It  was  insisted  in  argument,  that  the  son  of 

Bridget  was  entitled  to  the  estate  on  the  death  of  his 

mother ;  but  Lord  Camper  was  of  opinion,  that  the  words 

^  heirs  of  the  body,''  as  used  in  the  will,  being  therein 

QSed  and  intended  only  as  words  of  limitation  of  the 

estate  devised,  and  not  as  words  of  purchase  or  de» 

scription  of  the  person  of  the  devisee  intended  to  take 

by  the  will,  the  said  Addison  HtUton  could  not,  in 

virtae  of  those  words,  take  by  purchase  or  immediate 

^▼ise;  and  that,  therefore,  the  estate  devised  to  Bridget 

and  the  heirs  of  her  body  did,  immediately  on  the  de- 

Q  4  cease 
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«1S89.  cease  of  the  testator,  {Bridget  dying  in  his  life-time,}  vest 
in  Jane  Simpson.  Another  qaesdon  was  made  in  argu- 
ment, Whether  Jane  was  so  entitled  ?  It  was  insisted 
she  was  not  entitled  till  after  the  death  of  the  widow^ 
because  Frames  had  an  estate  for  life  by  implication  in 
the  whole ;  but  the  Lord  Chancellor  ^as  of  opinion,  that 
Frances  had  not  any  estate  in  those  lands,  not  expressly 
devised  to  her,  by  implication,  and  that  no  real  estate 
was  devised  to  Bridget^  to  take  effect  not  tiU  after  the 
death  of  Frances  the  wife^  but  what  was  expressly  given 
to  the  wife,  the  rest  of  the  real  estate  being  intended  to 
pass  by  the  will  immediately  to  Bridget,  had  Bridget  5ur- 
vived  the  testator.  It  appears,  therefore,  from  this  state- 
ment of  the  case,  that  Lord  Ckmper  thought  that  the 
wife  took  no  estate  by  implication  in  the  land  not  speci- 
fically devis/ed  to  her  for  life ;  but  that  the  rest  of  the 
real  estate  was  intended  to  pass  by  the  will  immediately 
to  Bridget^  and  in  order  to  give  effect  to  that  intention 
he  distributed  the  words,  and  read  the  will  as  if  die 
testator  had  devised  specific  lands  to  his  wife  for  life; 
and  from  and  after  the  death  of  his  wife  to  Bridget^  and 
as  if  he  had  devised  all  the  residue  of  the  said  real  pro- 
perty to  Bridget^  without  making  that  devise  subject  to 
any  qualification  or  contingency.  The  foundation  of 
the  opinion  of  Lord  Cavoper^  that  the  words  ought  to  be 
read  distribuuvely,  was  because  that  appeared  to  be 
necessary,  to  effect  the  intention  of  the  testator,  that  the 
lands  should  pass  immediately  to  Bridget*  The  same 
observation  applies  to  Doe  v.  Brazier  (a).  There  the 
testator,  by  his  will,  bequeathed  the  rents  of  one 
dwelling-heuse,  situate  in  New  Brentford^  to  Charles 
Brazier  for  his  life ;  and  from  and  after  the  decease  of 

(a)  S£,iA.64. 

the 
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the  said  Charles  Brazier j  he  beqaeathed  the  same  rents,       1829* 
tcgetier  with  the  rents  of  all  his  other  houses  and  lands,       -^— 

The  Kiwa 

unto  his  nephews  and  niece  therein  mentioned,  for  their  againai 
lives  and  the  life  of  the  survivor ;  and  from  and  after  the  mts  of 
decease  of  the  survivor,  he  gave  and  devised  all  his  *****"^"* 
houses  and  lands  to  trustees  in  trust  to  sell  the  same,  and 
to  pay  the  produce  of  such  sale  unto  such  of  the  children 
of  his  nephews  and  niece  as  should  be  living  at  the  time 
of  the  decease  of  the  survivor ;  and  tlien  devised  all  the 
restdne  of  his  estate  to  Charles  Brazier :  it  was  held 
that  upon  the  death  of  the  testator,  the  nephews  and 
niece  took  an  immediate  estate  for  their  lives,  and  the 
life  of  the  survivor,  in  the  rents  of  all  the  houses  and 
laads,  except  the  house  specifically  bequeathed  to  Charles 
Brazier  for  his  life.  The  Court  there  were  of  opinion,  that 
it'vas  manifestly  apparent  on  the  &ce  of  the  will,  that 
though  the  testator  intended  Charles  Brazier  to  take  a 
life-estate  in  one  house  only,  he  meant  to  dispose  of  his 
property  in  the  other  houses,  and  that  which  appeared 
to  be  the  manifest  intention  could  not  be  effected  without 
gtYing  an  immediate  interest  in  the  latter  to  his  nephews 
tod  niece.  The  Court,  in  order  to  effect  the  intention 
of  the  testator,  were  compelled  to  give  to  the  words  a 
constniction  different  from  that  which  belonged  to  them 
in  their  ordinary  grammatical  sense.  In  the  case  before 
the  Court,  there  is  nothing  to  shew  that  the  testator  in- 
tended hb  grandchildren  to  take  upon  his  death  an  im- 
mediate interest  in  the  property  devised,  or  to  disinherit 
his  har  at  law ;  and  that  being  so^  the  words  mnst  be 
construed  in  their  ordinary  grammatical  sense.  We  are 
of  opinion  that  the  pauper  did  not  take  an  immediate 
estate  under  the  will  of  his  grandfather;  that  he  is 
entitled  to  no  estate  whatever  until  the  tenant  for  life 

die. 
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die,  and,  consequently,  his  settlement  is  not  in  Ring'^ 
Tbe  Kiv«      stecuL  The  order  of  sessions  must  therefore  be  quashed. 
TtM^bit^  Order  of  sessions  quashed. 

ants  of 
RntonZAD,  (p)  ^See  Boohy.  Cornfarth,  2  Vet,  len.  277. ;  Dyer  ▼.  Dyer,  i  Mer.  414, ; 

tnd  ji^tinaU  t.  Peietdn,  I  Bim.  i  Stu,  544. 


Ex  parte  Leake. 

TiM conduding  A  WRIT  of  habeas  corpus  had  been  obtained,  directed 
nmtof  oommit-  to  the  keeper  of  the  castle  oiUncctn^  commanding 

iDcnt  ontut  be 

so  limited  as  hfm  to  bring  up  the  body  of  Thonuis  Leake^  for  the  pur- 
raferenoe  to  the  po^e  of  being  discharged  out  of  custody.  The  warrant 
Sf^rjl^Sd^  of  commitment,  which  was  dated  SOth  March  1824,  re- 


in the  preoed- 

^^5^'  "^'  ^^»  **^  *  commission,  dated  the  10th  February  1824, 

ni*"  *  ^^^?"  had  issued  against  Thomas  Leake  i  that  the  commission* 

redting  that  ^rs  adjudged  him  to  be  a  bankrupt ;  that  he  had  sur* 

had  flurrender.  rendered  to  the  commissioners,  in  order  to  enter  upon 

ed,  and  that 

tbe  oommis-      and  pass  his  examination,  and  to  make  a.  full  disclosure 

sionets  eiamin-      ni*  ii«*  -ri 

ed  him  touch-  of  bis  estate  and  effects.  It  then  stated  that  tbe  com- 
&&  andca^  missiopers,  having  taken  the  oath  prescribed  by  the  stat. 
SS^to™'^  5G.2.  C.30.,  did  examine  Leake  touching  his  trade, 
duoed  into  dealings,  and  efiects,  and  did  cause  such  examination  of 
read  over  to      Leoke  to  be  taken  down  and  reduced  into  writing  and 

him ;  to  which 

read  oyer  to  him,  to  which  examination,  so  taken  down 


didieluiete  -and  reduced  into  writing  and  read  over  as  aforesaid, 
O^haThiga  Leake  did  refiue  to  sign  and  subscribe  his  name  (not 
Isci^lDrto  the"  baving  a  reasonable  objection  either  to  the  wording 
^^othmS?r^  thereof  or  otherwise  allowed  by  them);  they  therefore 
required  ^e      willed  and  required  that  the  bankrupt  should  be  taken 

gaoler  to  detain  ^  ^      ^  '^ 

tbe  bankrupt  in  to  his  muestv's  prjsou  the  castle  of  Lincobif  and  there  de- 
custody  until 
such  time  as  he 

should  submit  himself*  and  full  answer  make  to  the  satisfaction  of  the  commissioners  to  all 
such  questions  as  should  be  put  to  him,  and  siga  and  subscribe  such  evaounation  as  afiwe* 
said,  WM  holden  to  be  void, 

livered 
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Sxpsrte 


Uvered  to  the  keeper  of  the  said  prison,  who  was  thereby       1629. 

reqaired  and  authorized,  by  virtue  of  the  commissions 

and  statutes  aforesaid,  to  receive  heake  into  his  custody, 

and  hinD  safely  to  detain  and  keep,  and  detain  without 

bail  or  mainprise,  until  such  tiine  as  he  should  submit 

himself  to  them  the  commissidners^'lnd  full  answer  make 

to  their  satisfaction  to  all  sucK'Jquestions  as  should  be 

put  to  him,  and  sign  and  subscribe  such  examination  as 

aforesaid,  according  to  the  true  intent  and  meaning  of 

the  said  act  of  parliament  of  the  5  G.  2.  c.  30. 

TmtUinson.  Two  objections  are  taken  to  the  commit- 
ment :  first,  that  the  questions  put  to  the  bankrupt  ought 
to  have  been  stated  in  the  commitment;  secondly,  that 
the  conclusion  makes  the  commitment  void,  because  the 
bankrupt  is  thereby  ordered  to  be  detained  not  only 
until  he  signs  the  examination,  but  until  he  answers 
fiirtber  questions.  As  to  the  first  objection,  the  ground 
of  commitment  is,  that  the  bankrupt  refused  to  sign  the 
examination,,  and  not  that  he  refused  to  answer  any  ques« 
tions.  The  only  object  of  stating  the  questions  in  the 
commitment  is  to  enable  the  Court  to  judge  whether  they 
be  lawful.  But  if  they  are  not  objected  to  by  the  bank- 
nipt,  no  such  question  can  arise,  and  it  must  be  unne- 
cessary to  set  them  out  in  the  warrant.  Ex  parte 
Page  [a).  Then,  as  to  the  other  objections,  Nobes  v. 
Motmiain  {b)  is  an  authority  in  point  There  a  com- 
mitment "  for  refusing  to  be  sworn  until  such  time  as 
the  bankrupt  shall  submit  himself  to  us  the  commis- 
^ners,  and  take  the  oath  prescribed  by  law  for  that 
purpose,  and  full  answer  make  to  our  satisfaction  to  the 

(a)  2B.iB.  56a»  (h)  ^B.^B.  255. 

questions 
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1829.       questions  which  may  be  put  to  him  by  virtue  of  the 
commissioners,"  was  holden  to  be  suflScient 


Esparto 
Lkaki. 


Hun^e^  contra.  The  commitment  is  bad.  Here  the 
only  offence  imputed  to  the  bankrupt  by  the  commit- 
ment is,  that  he  ref  ;ed  to  sign  the  examination.  It 
appears  that  he  did  sul^  jiit  himself  to  be  examined,  and 
that  he  answered  all  lawful  questions.  But  the  commit- 
ment requires  the  gaoler  to  detain  the  bankrupt  in  cus- 
tody, not  only  until  he  signs  the  examination,  but  until, 
he  shall  submit  himself  and  answer.  According  to  the 
language  of  the  commitment,  he  would  not  be  entitled  to 
be  discharged  upon  signing  the  examination ;  he  must 
do  something  else.  A  warrant  concluding  '^  till  he  con- 
form to  our  authority,''  was  holden  to  be  had  in  Brajf' 
ce^s  case  (a).  So  where  it  concluded,  **  or  otherwise  be 
discharged  by  due  course  of  law,"  HoUingsheadCs  case 
(i).  So  a  commitment  '*  till  he  shall  full  answer  make 
to  all  such  questions  as  shall  be  put  to  him  as  aforesaid," 
was  holden  to  be  bad,  MUlei's  case  (c),  although  these 
were  the  general  words  in  the  statute.  The  words  in  the 
conclusion  of  the  warrant  must  be  narrowed,  so  as  to 
have  a  direct  reference  to  the  offence  imputed  to  the 
bankrupt  in  the  preceding  part 

Baylet  J.  It  is  not  necessary  to  decide  whether 
the  questions  and  answers  should  have  been  set  out  in 
the  commitment  My  present  impression  is  that  that 
was  unnecessary.  But  I  think  the  warrant  is  bad  be- 
cause the  conclusion  is  improper.     If  the  language  of 

(a)  \SaUc*ZA9,     I  LiLBnym.  99, 
{b)  I  Salk,  351.     2  Ld.  Raym  851. 
(c)  2  Sir  W.  Bl.  882, 

the 
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the  conclusion  be  such  as  to  authorize  the  bankrupt  to  1829« 
be  detained  in  custody  longer  than  by  law  he  is.  liable 
to  be  detained,  the  commitment  will  be  bad.  It  ought 
to  ha^e  a  conclusion  pursuant  to  the  act  of  parliament 
In  Yaxla/s  case  {a)  the  defendant  was  committed  by 
the  secretary  of  state  under  the  statute  S5th  ofElizaieth 
for  refusing  to  answer  whether  he  was  a  Jesuit,  &c.  and 
on  a  habeas  corpus  he  prayed  to  be  bailed.  The  ex- 
ception to  the  commitment  was,  that  the  conclusion 
thereof  was,  ^'  there  to  remain  until  he  shall  be  thence 
discharged  by  due  course  of  law,"  when  the  words  of 
the  statute  are,  ^*  until  he  shall  answer  unto  the  ques- 
tions," and  therefore  the  commitment  ought  to  be  special 
according  to  thes  tatute;  and  for  that  objection  the 
court  held  the  commitment  ill.  In  Groome  v.  Forrester  (6), 
the  subject  is  very  fully  considered,  and  treated  with 
great  ability.  There  the  conviction  was  by  two  magis- 
trates, under  the  statute  17  6. 2.  c.  38.,  upon  complaint 
of  the  overseers  of  a  parish  against  the  late  overseer  for 
refusbg  and  neglecting  to  deliver  over  to  tliem  a  certain 
book  bdongtng  to  the  parish  called  the  Bastard  Ledger, 
cmvictbg  him  of  the  said  offence,  and  adjudging  that 
he  should  be  committed  to  the  common  gaol,  to  be 
safefy  kept  until  he  should  have  yielded  up  all  and  every 
the  books  concerning  his  said  office  of  overseer  belonging 
to  the  parishy  was  held  void,  as  to  the  adjudication  re- 
specting the  imprisonment,  for  excess,  the  same  extend- 
ing beyond  what  was  previously  required  of  the  person 
conficted ;  and  a  warrant  of  commitment  founded  on  this 
conviction,  and  directing  the  gaoler  to  keep  him  in  the 
terms  of  the  adjudication,  was  also  holden  void  in  tote. 
In  Bex  V.  James  (c)  a  commitment  for  a  contempt,  not 
being  for  a  time  certain,  was  held  to  be  bad.   I  take  it  to 

(«)  Cbi*.  S9l.  W  SU.iS.  314.         (c)  SB.iA.  894. 

be 
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1829.       be  clear,  therefore,  that  a  condusion  in  a  warrant,  which 
by  its  language  will  justify  a  detention  for  a  longer  period 

£z  parte 

LcAKt.  than  by  law  it  ought  to  do,  must  be  bad.  The  commit* 
ment  in  this  case  is  founded  on  the  statute  5  G.  2.  r.  SO. 
s.  16.,  which  enacts  that  in  case  any  bankrupt  shall  refuse 
to  answer,  or  shall  not  fully  answer  tb  the  satis&ction  of 
the  commissioners,  all  lawful  questions  put  to  him  by  the 
commissioners,  or  shall  refuse  to  sign  and  subscribe  his 
examination  so  taken  down  or  reduced  into  writing  as 
aforesaid  (not  having  a  reasonable  objection  either  to  the 
wording  thereof  or  otherwise,  to  be  allowed  by  the  com- 
missioners), it  shall  be  lawful  to  the  commissioners  to 
commit  him  to  such  prison  as  the  commissioners  shall 
think  fit,  there  to  remain,  without  bail  or  mainprise,  until 
such  time  as  such  person  shall  submit  himself  to  the  com- 
missioners, and  full  answer  make  to  the  satis&ction  of  the 
commissioners  to  all  such  questions  as  shall  be  put  to  him| 
and  sign  and  subscribe  such  examination  as  aforesaid, 
according  to  the  true  intent  and  meaning  of  that  act  The 
words  in  the  latter  part  of  the  section  apply  to  all  the 
cases  mentioned  in  it,  and  must  be  constmed  dis- 
tributively.  If  the  party  is  guilty  of  contumacy,  either 
by  refusing  to  answer  or  by  not  answering  fully  the  que»- 
tions  then  put  to  him,  or  by  refusing  to  sign  the  exat- 
amination  reddendo  singula  singulis,  he  may  be  com- 
mitted, as  the  case  may  be^  either  until  he  answer,  or  mitil 
he  answer  fully,  or  until  he  shall  sign  the  examination. 
The  words  in  the  concluding  part  of  the  warrant 
ought  to  be  limited  so  as  to  have  direct  reference  to  the 
specific  ofience  imputed  to  the  bankrupt  in  the  preceding 
part.  Here  it  does  not  appear  that  the  bankrupt  re- 
fused to  answer,  or  that  he  did  not  fully  answer,  but  the 
only  charge  is  that  he  refused  to  sign  the  examination. 
The  form  of  the  conduding  part  of  the  warrant  should 

hav« 
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Ex  parte 


have  been,  that  he  be  committed  until  he  sign  the  ex^  1839. 
amiiution.  It  seems  to  me  that  the  language  of  this 
commitment  assmnes  ibatthe  bankrupt  has  not  submitted 
to  undergo  any  examination.  It  ought  to  have  recited 
the  beu  truly ;  viz.  that  he  had  answered  fully,  but  that 
he  had  relused  to  sign  the  examination,  and  to  have 
conduded  that  he  be  committed  until  he  shall  sign  the 
^>ecific  examination;  whereas  the  form  used  is  appli- 
aiUe  to  a  case  where  the  bankrupt  has  refused  to  an-* 
Bwer  all  the  questions  put  to  him.  The  case  o(  Nodes  v* 
Mmmtain  {a)  was  properly  decided ;  for  there  the  party 
refiiaed  to  answer,  whioh  is  the  first  step.  For  these 
reasons  I  think  that  the  commitment  is  bad,  and  the 
bankrupt  is  entitled  to  be  discharged. 

LiTTLEBALE  J.  I  am  of  the  same  opinion.  The 
statQte  authorizes  the  commissioners  of  bankrupt  to 
commit  in  three  cases : — if  the  parQr  altogether  refiises 
to  answer;  secondly,  if  he  does  not  answer  fuUy;  and^ 
tUrdly,  if  he  refuses  to  sign  the  examination.  It  appears^ 
from  the  warrant,  that  the  bankrupt  did  surrender; 
that  the  commissioners  did  examine  him,  and  cause  his 
examination  to  be  reduced  into  writing;  to  which  exa*' 
miaation,  so  taken  down  and  reduced  into  writing,  the 
bankrupt  refused  to  sign  and  subscribe  his  name.  He 
had  60  far  complied  with  the  act  of  parliament  that  he 
had  answered  fully  to  the  satisfaction  of  the  oommis- 
sioDers  all  lawful  questions  put  to  him.  That  being 
tbe  case,  it  seems  to  me  the  commissioners  were  war- 
ranted in  committing  him  only  until  he  signed  that  ex«- 
amination.  It  does  not  appear  that  any  fiirther  questions 
were  intended  to  be  put  to  him.  The  commissioners  had 
no  power  to  commit  him  for  not  doing  any  other  thing, 

(«}  3J9.fB.984. 

and 


240  CASES  IN  HILARY  TERM 

1829.  and  still  less  to  commit  him  for  not  doing  that  which  by 
""""^  the  warrant  it  appears  he  had  done.  Accoi*ding  to  this 
^  LxAKi.  warrant,  the  gaoler  would  be  bound  to  detain  the  bank- 
rupt until  those  other  things  are  done.  The  commit- 
menty  therefore,  may  have  the  effect  of  causing  him  to  be 
imprisoned  for  a  longer  period  than  the  commissioners 
are  authorized  to  commit  him  for.  If  it  had  appeared 
that  he  had  made  any  objection  to  the  questions  put  to 
him  by  the  commissioners,  it  might  have  been  necessary 
to  set  them  out  on  the  warrant,  in  order  that  the  Court 
might  judge  whether  they  were  proper :  but  as  he  made 
no  objection,  to  those  questions,  it  seems  to  me  it  was 
not  necessary  to  set  them  out  in  the  commitment. 

Parke  J.  I  am  of  the  same  opinion.  Two  ob- 
jections have  been  made  to  this  commitment;  first,  that 
the  questions  put  to  the  bankrupt  are  not  stated  in  the 
commitment;  secondly,  that  the  conclusion  is  bad.  I 
think  it  was  not  necessary  to  set  out  the  questions  in 
this  commitment,  because  it  must  be  taken  from  the 
ifrarrant  that  the  bankrupt  has  answered  all  questions  put 
to  him.  If  he  had*  been  committed  for  refusing  to  answer 
particular  questions,  they  must  have  been  set  out,  in 
order  that  the  Court  might  judge  whether  the, questions 
were  .lawful.  Upon  the  second  objection,  I  think  the 
warrant  is  bad.  The  bankrupt  is  bound  to  answer  all 
lawful  questions  put  to  him ;  and  when  it  appears  by  the 
commitment  that  he  had  no  reasonable  objection,  it  must 
be  assumed  that  he  has  answered  all  questions.  Here  the 
commissioners  commit  him  for  not  submitting  himself  to  a 
further  examination ;  for  the  gaoler  is  required  to  detain 
.  him  in  prison  until  be  answer  further  questions.  Now, 
he  having  been  examined,  and  having  answered  to  the 
satisfaction  of  the  commissioners,  I  think  it  is  quite  clear 

they 
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»%  h«i  BO  power  to  order  him  to  be  detained  in       1899. 

«wtody  nntU  he  submitted  to  a  farther  examination.     * ^ 

The  «8e  of  ^oie,  v.  Mountain  («)  is  dfatmgnishable.       l  JT 

because  the  tianknipt,  who  was  bowid  to  submit  to 

"n»wer  aU  such  questions  as  should  be  put  to  him, 

wfiwd  to  be  sworn  or  examined  at  all.    He  was,  thens 

im,  properly  committed  until  he  submitted  himself 

and  took  the  oath.    I  think  the  bankrupt  is  entitled  to 

Uadisdiarge. 

(a)  ZB.'iB.  234. 


J.  G.  Spaerow,  T.  Simpson,  W.  Walford,  and 
J.  Peckoveb,  against  Chisman. 

ASSUMPSIT  by  the  Plaintiffi,  as  indorsees,  against  Wh«oneof 
the  Defendant  as  acceptor  of  two  several  bills  of  ^7t^^ 
exchsoge,  each  being  for  ISOOi,  drawn  by  J.  Peckaocr,  ^^J!^ 
«oc  of  the  Plaintifls.    Counts  for  money  lent,  &c.   Plea,  "^^  ""^  • 

.k« I  !_  ....  .  ,   .     _         _  third  piny. 


,1.  1  .  .       .  *        -»  »~»  t|,„j  piny, 

me  general  issue.    At  the  trial  before  Gamno  Baron,  ""«» •«»«!>«ed 

■tthe  Summer  assizes  for  the  county  dlEssexy  1828,  it  eondw*"!  ff 

•ppeared  diat  the  Plaintiffi,  who  were  banker^t  Chebiu-  sh«w  ^ide 


fan,  tongfat  to  recover  from  the  Defendant  the  sum  of  w^t'd^ 
SOOOt,  the  amount  of  the  two  bills  of  exchange  drawn  ^r^SiSllI. 
oa  the  17th  of  FA.  1826,  by  the  Plaintiff  Peckacer,  t^V'n^ 
npw  and  accepted  by  the  Defendant.    The  defence  ^JJ^™"^ 
«»,  that  the  Defendant  had  not  received  any  valuable 
onndention  for  these  bills  from  Peckooer.    It  ap- 
Peued  diat  h^  for  some  time  past,  had  had  private 
•wwctions  with  the  Defoidant,  and  had  advanced 
to  him  «  sum  of  4000i,  which,  however,  was  under- 
stood  between  them  to  be  the  capital  of  Pcckava's  son. 
Vol.  IX.  R  ^.h„ 
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18^.       who   was  to  become  a  paitn^  with  the  Defenchuit 
SrAEiow     This  sum  being. in  the  Defendant's  hands,  Pedovet^  on 
CtSuun.     ^^  ^^^  of  February  1826,  requested  the  Defendant  to 
accept  two  bills  of  exehange,  each  being  ibr  150(tf.  at 
two  months  after  date.    The  Defendant,  dter  aome  hed- 
iation,  consented  to  accept  them*    Peekaoer  then  gave 
him  the  following  memorandum  in  writing :  —  **  I  her^ 
hold  myself  responsible  to  you  for  the  due  payment  of 
your  acceptances  for  8000/.,  and  I  also  engage  to  leave 
in  your  hands  4000/.,  which  is  placed  with  you  as  my 
son's  share  of  capital  in  your  house,  in  the  event  of  his 
becoming  a  partner."     Upon  this  evidence,  Garrow  6. 
told  the  jury  to  find  for  the  Plaintiffi,  if  they  thought, 
under  all  the  circumstances,  Peciover  gave  a  valuable 
consideration  for  the  bills.    The  jury  having  found  a 
verdict  for  the  Plaindfis,  a  rule  nisi  was  obtained  for  a 
new  trial,  upon  the  ground  thatj  as  one  of  the  Plaindffi 
had  promised  to  provide  for  the  bills,  the  others'  whcs 
being  bis  co-partners,  were  boand  by  his  acts,  could  net 
maintain  this  action,  Richnumd  v.  Heajnf{a)» 

Gumey  and  Brodriek  now  shewed  cause.  The  case 
was  carrettly  left  to  the  jury,  and  there  was  abundant 
evidence  to  warrant  them  in  finding  that  the  bills  were 
iaccepted  for  a  valuable  consideration,  via.  <m  aceount 
of  the  4000/.  which  Peekaoer  had  previously  lent  to  the 
defendant 

Batley  J.  A  party  to  whom  an  acceptance  is  given 
upon  a  condition  that  he  will  provide  for  it  when  duQ 
and  who  does  not  perform  that  condition,  cannot  sue  tlie 

(a)  I  Stark.  204.  See  Jactmd  ▼.  French,  12^11,317.  -B<rfto»  ^• 
Ptifhr,  1  Bus.  i-  Put.  559. 

acceptor; 
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acoqitor;  and  if  PeckaveTf  therefore,   could  not  have        1829. 
sued  alone,  how  can  be  sue  joindy  with  others  ?     His       -^-— 

^  "  Spaebow 

partners,  being  bound  by  his  acts,  cannot  recover  through        agaoMt 

CuisiiAy* 

hioL    The  rule  for  a  new  trial  must  therefore  be  made 
absolute. 

LmusDAi^  and  Parks  Js.  concurred. 

Rule  absolute- 

Spankie  SeijL  and  Chithf,  were  to  have  supported  the 

rule.  , 


Harrison  against  Smith. 
THE  writ  in  this  case  was  returnable  on  the  first  day  A  judgment 

^  _-.-  _,^        t     1         •  /•!    1  f     for  want  of  a 

oi  Mtlary  term.     The  declaration  was  filed  condi-  piea  cannot  be 
Uooally  on  that  day,  and  bail  above  duly  put  in.     On  "j^  non  jori- 
Saturday  the  31st  of  January ,   a   demand  of  plea  was    '^"'' 
served  on  the  defendant's  attorney ;  and  judgment  was 
signed,  for  want  of  a  plea,  oUf  the  2d  of  February,     A 
plea  was  filed  the  3d  of  February :  it  appeared  that  the 
office  of  the  clerk  of  the  judgments  was  closed  on  the  2d, 
but  opened  on  payment  of  a  fee.     The  office  of  clerk  of 
tbe  papers  was  opened  on  that  day,  and  plea  searched  for, 
and  a  plea  might  have  been  filed  on  that  day.     HuUhin- 
9on  bad  obtained  a  rule  nisi  for  setting  aside  the  judg* 
mentfor  irregularity. 

ArdMd  shewed   cause.      In  Mesure  v.  Britten  (a) 
it  was  decided,  that  if  a  rule  to  plead  expire  on  the  2d 

(a)  2H.BUQ\e. 

February^ 


SlUTB. 
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1829.       Ftbruary^  a  dies  non  juridicus,  the  defendant  is  bound 

to  plead  on  that  day.    Now,  as  pleading  is  an  act  sup«^ 

*;&^       posed  to  be  done  in  open  coarti  it  seems  to  follow  that 

if  a  defendant  is  bound  to  plead  on  that  day,  judgment 

may  also  be  signed  on  that  day. 

LittledaleJ.  I  have  no  doubt  whatever  in  this 
case.  There  are  certain  days,  as  well  as  Sundays^  which 
are  dies  non  juridici.  On  those  days  the  Court  cannot 
do  any  judicial  act.  The  offices  may  be  opened  for  the 
convenience  of  the  suitor,  and  rules  may  be  drawn  up,  but 
then  they  are  entitled  as  of  the  preceding  day.  If  the 
clerk  of  the  judgments  were  to  open  the  office  on  S^tn- 
daifj  a  judgment  signed  on  that  day  would  be  irr^rular. 
The  2d  day  of  February  is  a  dies  non  juridicus,  and  I 
cannot  altogether  accede  to  the  case  of  Mesure  v.  BriUen. 
It  seems  to  me  that  a  party  has  the  same  time  to  plead 
when  the  rule  expires  on  a  dies  non  as  he  would  have 
if  the  rule  to  plead  expired  on  a  Sunday,  In  that  case 
he  might  plead  on  the  Monday. 

Parke  J.  concurred. 

Rule  absolute. 
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Pope  and  Another,  Assignees  of  Garbet,  a 
Bankrupt,  against  Biggs. 

T^EBT  for  use  and  occupation,  money  paid,  laid  out,  A  mortgagee 

A-^  having  given 

and  expended,  had  and  received,  and  on  an  ac«  notice  to  the 

tenants  holding 

count  stated.     Plea,   nil   debet.     At   the   trial   before  the  mortgaged 
Gasdee  J.,  at  the  Summer  assizes  for  the  county  of  kJ^'^nted' 
Berk,  1828,  it  appeared  that  on  the  20th  of  February  ^^rajSTthe 
1827,  a  commission  of  bankrupt  issued  against  Garbet^  iS^Pto  re- 
and  that  he  before  and  at  the  time  of  his  bankruptcy  was  ®f"^«  ''"»°* 

^     ''  those  tenants 

morteBflpr  in  possession  of  six  houses  at  Southern  HilL  the  rents  actu- 

^Jf  ^  ,  aUydueatthe 

near  Beading^  Berksj  which   in   the  years  1829  and  time  of  the  no- 

i«A<   1       1     <■  1  •  mi       -I       tioe,  asweUas 

1824  he  bad  mortgaged  to  various  persons.     The  de-  those  which 
&ndant  was  tenant  of  one  of  the  houses,  at  the  rent  of  ^"[Ileards!^ 
65/.  a  year,  under  an  agreement  with  Garbet,  the  bank-  g„^"re^h^ 
nipt,  and  had  in  the  character  of  agent  to  the  bankrupt,  ?®®? '®**''^  ^ 
r>eceived  his  rents  of  the  other  houses,  and  applied  them  to  ^e  mortgagor 

^  ^^  after  his  bank- 

pay  the  interest  due  on  the  mortgages,  and  had  rendered  ruptcy,  and 
Um  an  account  of  the  rents  received  and  disbursements  ally  paid  over : 

J  ^^m    .  rrn  •  •      i  •  •         Held,  that  the 

made  up  to  Christmas  1 826.  1  he  assignees  in  this  action  agent  might  re*, 
sought  to  recover  from  the  defendant  48/.  155.,  being  Jj'oidefto  w 
three  quarters  of  a  year's  rent  of  the  house  occupied  by  *^>e  intwest  ac- 

^  ^  r  J    cnungdueon 

him,  which  became  due  at  Ladv^day  1828,  and  various  *^  mortgage 

•^       "^  '  tothemort- 

soms  received  by  him  on  account  of  rent  from  the  tenants  gsgee,  who  had 

At.*  •       1  •■  ww^        required  him  to 

after  the  bankruptcy,  m  the  years  1827  and  1828.    The  do  so,  and  that 
tenancies  of  the  several  tenants  all  commenced  subse-  coui?not 
quent  to  the  mortgages,  but  while  Garbet  had  the  entire  "^^^  ^•"' 
control  of  the  premises.     The  defendant  sought  to  dis- 
charge himself  in  part  by  reason  of  payments  made  by 
him  in  those  years  to  the  mortgagees  on  account  of 
Vol.  IX.  S  interest 
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18S9.       interest  which  had  become  due  to  them  on  their  mort- 

■"  gag^s,  and  as  to  the  residue  by  reason  of  notices  given 

Pors 
aeaifui       to  him  on  the  part  of  the  mortgagees  subsequent  to  the 

BlQOS* 

bankruptcy.  It  appeared  that  after  the  bankruptcy,  on 
the  22d  of  Febniary  1828,  the  mortgagees  gave  notice 
to  the  tenants  of  the  several  houses  that  the  interest  was 
in  arrear,  and  required  them  to  pay  the  amount  of  such 
interest  in  part  of  the  rent,  and  similar  sums  out  of 
future  rents,  until  further  notice;  and  that  in  default  of 
such  payment,  they,  the  mortgagees,  would  pursue  such 
remedies  as  were  allowed  by  law  for  recovering  the  same. 
At  the  time  when  this  notice  was  delivered  to  the 
tenants,  there  was  rent  in  arrear,  and  other  rents  sub- 
sequently became  due;  and  all  these  rents  had  been 
received  by  the  defendant,  and  applied  by  him  from 
time  to  time  to  pay  off  the  interest  due  to  the  mort- 
gagees, with  the  exception  of  his  own  rent,  and  of  a 
small  sum,  which  together  were  not  more  than  sufficient 
to  meet  the  next  half  year's  interest  on  the  mortgages, 
which  would  become  due  in  about  three  months  after 
the  commencement  of  the  action.  It  was  contended  by 
the  plaintiff  that  the  defendant  could  not  avail  himself 
of  any  of  these  payments,  because  if  the  mortgagor  had 
brought  an  action  against  the  tenants  themselves  they 
could  not  have  pleaded  that  the  mortgagor  nil  habuit  in 
tenementis,  and  consequently  could  not  have  denied  his 
right  to  recover  the  rent ;  and,  secondly,  assuming  that 
the  tenants  would  have  been  justified  in  paying  to  the 
mortgagees  the  rents  which  became  due  q/ier  the  notice, 
they  were,  at  all  events,  liable  to  pay  to  the  mortgagor 
the  rents  which  had  accrued  due  before  the  notice ;  and, 
thirdly,  that  the  defendant  having  received  the  rents  in 
the  character  of  agent  for  the  bankrupt,  could  not  set 

up 
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up  the  rights  of  any  other  persons  to  discharge  himself.       1829. 


POPK 


The  learned  Judge  was  of  opinion  that  thi^  defendant 

had  rightly  made  all  the  payments,  and  was  entitled  to       offoinH 

BfCQS* 

retain  the  residue  of  the  rents  to  countervail  the  ac- 
cruing arrears  of  interest,  and  consequently  that  the 
plaintififs  were  not  entitled  to  recover ;  and  he  directed  a 
nonsuit  to  be  entered,  but  reserved  liberty  to  them  to 
move  to  enter  a  verdict  for  such  sum  as  the  Court 
should  think  right.  A  rule  nisi  for  entering  a  verdict 
for  the  plunti£&  having  been  obtained  by  Russell  Serjt. 
m  last  Michaelmas  term, 

Talfourd  now  showed  cause.  The  defendant  is  en- 
titled to  the  benefit  of  the  several  sums  paid  by  him  to 
the  mortgagees,  provided  the  tenants  would  have  been 
justified  in  paying  the  mortgagees  those  sums  ;  and  after 
the  notices  given  he  holds  the  residue  for  their  benefit. 
In  &ct  the  bankruptcy  of  Garbet  determined  the  de- 
fendant's authority  to  act  as  his  agent;  he  afterwards 
received  the  rents  of  others,  and  retained  his  own,  as 
a  stakeholder,  for  the  parties  entitled  to  them.  The 
question  then  is,  Whether  a  mortgagee  may  by  law 
stop  the  rents  in  tlie  hands  of  the  tenants  before  they 
are  paid  over  to  a  mortgagor  in  possession.  Moss 
▼.  GaUimore  {a)  establishes  that  a  mortgagee  after  giv- 
ing notice  of  the  mortgage  to  a  tenant  in  possession 
under  a  lease  prior  to  the  mortgage,  is  entitled  to  dis- 
train as  well  for  rent  in  arrear  at  the  time  of  the 
iK>tice,  as  for  that  which  accrues  due  afterwards.  The 
only  difference  between  that  and  the  present  case  is, 
that  here  the  tenancies  were  created  by  the  mortgagor 

(a)  Doitg.  S79. 

S  2  dpv 


Pon 

agmnit 
Bifiot. 
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1899.  after  the  mortgage;  there  the  tenandes  were  ereated 
before.  But  that  can  make  no  difference  in  principle. 
It  will,  indeed,  be  insisted  upon  that  as  the  defendant 
and  the  other  tenants  came  into  possession  under  the 
mortgagor,  they  cannot  dispute  hb  title;  and  that 
they  were  bound  to  pay  the  rents  to  him  until  they 
were  actually  evicted;  bxA  Alchome  ▼•  Gomme{a)  will 
be  relied  upon ;  but  that  case^  even  if  it  be  sustained^ 
is  not  decisive  of  the  present.  There,  in  answer  to  m 
cognizance  alleging  a  tenancy  to  two  persons  named 
Douglas  Thompson  and  Henry  Tlumpaon^  the  plaintiff  in 
replevin  pleaded  in  bar,  that  before  the  alleged  demise 
to  himself,  one  TTiomas  JBumbaB  was  seised  of  the  pre- 
mises, and,  being  so  seised,  mortgaged  them  in  fee  to 
one  Collins^  and  that  Douglas  Thompson  and  Henry 
Thompson^  under  colour  of  a  pretended  agreement  be- 
tween them  and  BumhaJl^  by  which  no  interest  passed, 
demised  to  the  plaintiii^  after  which  CoUins  confirmed 
the  demise  so  made  to  the  plaintiff,  and  required  him  to 
attorn,  which  he  did,  and  afterwards  paid  the  rent 
under  pressure  of  dbtress.  This  was  holden  iU,  as 
amounting  only  to  a  special  plea  of  nil  habuii  in  tene^ 
mentis:  but  there  the  tenant  did  not  insist  that  his  land- 
lord's title  being  defeasible  had  expired,  but  that  he  had 
no  legal  title,  and  the  mode  in  which  he  alk^^ed  the 
want  of  title  in  his  landlord  was  immateriri ;  and  he 
stated  no  eviction  by  title  paramount,  but  a  mere  re» 
quest  on  the  part  of  a  stranger  that  he  would  attorn, 
for  there  the  party  mortgaging  was  not  the  party  who 
demised,  but  a  stranger.  But  where  a  mortgagor  in 
possession  deihise^  it  is  otherwise;  for  the  mortgagor 

(a)  9MV.54. 
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has  a  tide  as  between  him  and  the  tenant,  so  long  as  the  1829. 
mortgagee  pleases,  but  no  longer;  and  there  is  no  in«-  «— »- 
consistency  in  allowing  the  tenant  to  show  that  a  de-  agamst 
feasible  title  has  been  defeated.  The  mortgagor  is  not 
firojpeAj  described  as  tenant  to  the  mortgagee  at  all; 
ton  he  may  be  gected  not  only  without  notice,  but  with* 
out  even  a  demand  of  possession ;  this  Court  having  in 
the  case  of  Doe  dem.  Roty  ▼•  Maisey{a\  reftised  a  rule  for 
a  new  trial  on  this  ground ;  and  tharefwe  the  mortgagor 
is  at  any  moment  a  trespasser  when  the  mortgagee  chooses 
so  to  treat  him.  The  relative  situation  of  mortgagor  in 
possessioii  and  mortgagee  is  peculiar;  the  former  is  rather 
agent  for  the  latter  than  tenant;  and  the  authority  of  such 
agent  is  at  aoy  time  revocable.  So  long  as  that  autho- 
rity continues,  the  payment  of  rent  by  the  tenants  to  the 
mor^;agor  is  valid ;  but  as  soon  as  the  principal  counter- 
oiaiids,  he  is  entitled  to  receive  the  whole  rents  actually 
unpaid,  past  as  well  as  fiature.  In  further  confirmatioa 
of  this  view  of  the  case,  it  may  be  observed,  that  the 
mortgagor  cannot  make  a  lease  to  bind  the  mortgagee; 
and  if  he  make  a  lease,  the  mortgagee  may  proceed 
to  gect  the  lessee  without  notice,  Ksech  v.  HaU{b). 
But  if  the  mortgagee  adopt  the  acts  of  his  agent  the 
OKirtgagor,  and  treat  the  lessee  as  his,  the  mortgagee's, 
tenant,  he  thereby  confirms  the  lease.  If  he  does  so, 
ttd  the  tenant  attorns,  he  becomes  the  tenant  of  the. 
mortgagee^  and  is  bound  to  pay  the  rents  to  him  wheUf 
ever  required.  From  the  time  of  the  notices  in  this  case 
^  tenants  became  in  &ct  tenants  to  the  mortgagees,  the. 
rats  then  accruing  belonged  to  them,  and  the  defendant 

(«)  8^.  4  a  767.  (d)  JhHg.  81. 

S  9  properly 
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1829.       properly  retained  all  the  monies  in  his  hands  for  their 
benefit 


Pops 
agaktsi 
Biaoft. 


Curwoodf  contra.  The  mortgagor  having  been  in 
actual  possession  at  the  time  when  he  demised  the  pre- 
mises, tlie  persons  who  became  his  tenants  under  that 
demise  cannot  controvert  his  tide  at  the  time  of  the 
demise.  Moss  v.  Galiimore  {a)  was  the  case  of  a  lease 
made  prior  to  the  mortgage.  In  Keech  v.  Hall  {b\  the 
lease  was  made  subsequently  to  the  mortgage.  That 
case,  however,  only  shews  that  the  mortgagee  may,  at 
his  election,  treat  the  lessee  (who  comes  in  under  Uie 
mortgagor),  either  as  tenant  or  as  trespasser,  but  not 
that  he  is  bound  to  treat  him  as  a  trespasser.  He  may 
adopt  the  acts  of  the  mortgagor  and  confirm  his  lease. 
But  in  that  case  the  lessee  (who  came  in  under  the 
mortgagor),  can  only  be  considered  the  tenant  of  the 
mortgagee  from  the  time  when  the  latter,  by  giving 
notice  of  the  mortgage,  made  his  election  to  consider 
him  in  that  light.  Before  that  notice,  all  the  rents  due 
from  the  tenants  must  be  considered  as  due  to  the  mort- 
gagor, and  to  have  been  received  by  the  defendant  for 
him ;  and  he  is,  therefore,  accountable  to  the  assignees. 
But,  secondly,  as  to  the  rents  which  accrued  due  afler  the 
notice.  It  is  true,  that  the  mortgagee  might  have  brought 
an  ejectment^  &nd  have  evicted  the  tenants,  but  he  has  not 
done  so.  If  the  mortgagor,  therefore,  had  sued  for  the 
rents,  the  tenants  could  not  have  pleaded  an  eviction  by 
the  mortgagee,  but  merely  that  the  mortgagor  had  no  title. 
That  clearly  would  have  been  a  bad  plea,  Akkome  v. 
Gomme  (c).     [Parke  J.   They  might  have  pleaded  pay- 

(a)  Doug.  279.  (6)  Uid.  91.  (c)  2  Bm^.  54. 

ment 
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ment  of  rent  to  the  mortgagee  after  he  had  given  them  1829* 
notice  of  his  rights,  and  of  his  intention  to  enforce 
them  if  necessary.  The  tenants  were  not  bound  to 
withhold  the  rent  until  the  mortgagee  commenced  an 
ejectment  or  prosecuted  it  to  judgment  Payment  of 
rent  to  the  party  having  the  legal  title  to  the  land,  after 
a  threat  by  him  (in  case  of  non-payment)  to  enforce  his 
rights  by  law,  is  a  good  payment.] 

Bayley  J.  I  have  no  doubt,  that  in  point  of  law,  a 
tenant  who  comes  into  possession  under  a  demise  from 
a  mortgagor,  after  a  mortgage  executed  by  him,  may 
consider  the  mortgagor  his  landlord  so  long  as  the 
mortgagee  allows  the  mortgagor  to  continue  in  pos« 
session  and  receive  the  rents;  and  that  payment  of 
the  rents  by  the  tenant  to  the  mortgagor,  without  any 
notice  of  the  mortgage,  is  a  valid  payment.  But  the 
mortgagee,  by  giving  notice  of  the  mortgage  to  the 
tenant,  may  thereby  make  him  his  tenant,  and  entitle 
himself  to  receive  the  rents.  It  is  undoubtly  a  well 
established  rule,  that  a  lessee  cannot  dispute  the  title 
of  his  lessor  at  the  time  of  the  lease,  but  he  is  at  full 
liberty  to  shew  that  the  lessor's  title  has  been  put  an  . 
end  to.  There  is  another  rule  of  law,  viz.  that  the  mort^ 
gagor  cannot  dispute  the  title  of  the  mortgagee.  When 
the  mortgagor  occupies  the  premises,  he  holds  under  the 
mortgagee,  who  may  put  an  end  to  the  rights  of  the 
mortgagor.  Keech  v.  Hall  (a)  shews,  that  where  a  lease 
has  been  granted  by  a  mortgagor  after  the  mortgage^ 
and  the  mortgagee  has  suffered  the  mortgagor  to  con-  * 
tinae  in  possession,  though  the  lessee  is  not  entitled  to 

{a)  Jhug,  Si. 
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1829.  say  that  the  mortgagor  never  had  any  interest  in  the 
premises,  he  may  say  that  he  had  a  defeasible  title,  and 
that  that  title  has  since  been  defeated,  or  in  other  words^ 
that  he  had  such  a  tide  only  as  a  mortgagor  may  have. 
It  is  clear,  that  the  mortgagee  in  this  case  might  have 
maintained  an  ejectment  against  the  tenant  of  the  mort- 
gagor, and  evicted  him,  and  that  such  eviction  by  title 
paramount  would  be  an  answer  to  an  action  for  rent;  and 
that  being  so^  it  seems  to  follow  that  it  was  not  necessary 
for  him  to  go  through  the  form  of  an  ejectment  if  the 
tenants  were  willing  to  attorn  and  pay  their  rents  to  him. 
It  was  sufficient  for  him  to  do  tiny  act  which  put  an  end 
to  the  title  of  the  mortgagor.  Here  the  mortgagee^  by 
giving  notice  of  the  mortgage  to  the  tenants,  has  put  an 
end  to  the  right  of  the  mortgagor  to  receive  the  rents. 
At  common  law,  the  attornment  of  the  tenant  would 
have  been  necessary  to  entide  the  mortgagee  to  the  rents ; 
but  the  effect  of  the  statute  ifJnne,  c.  16.  ^.9, 10.,  is 
to  place  a  tenant,  as  soon  as  he  has  notice  of  the  mort- 
gage-deed, in  the  same  situation  as  if  he  had  attorned  to 
the  mortgagee,  with  this  exception,  that  he  is  not  to  be 
prejudiced  by  any  act  done  by  him  as  holding  under  the 
grantor,  until  he  has  had  notice  of  the  mortgage-deed. 
That  being  so,  as  the  attornment  at  common  law  would 
have  related  back  to  the  time  of  the  grant,  it  follows 
that  all  the  rents  due  from  the  tenant  (not  actually  paid 
over  to  the  mortgagor),  belong  of  right  to  the  mort- 
gagee. Here  the  defendant  claims  to  retain  the  rents 
which  were  actually  due  from  *the  tenants  at  the  time 
when  they  had  notice  of  the  mortgage^  as  well  as  rents 
which  became  due  afterwards.  As  the  tenants  wece 
bound  by  law  (after  notice)  to  pay  to  the  mortgagee  all 
the  rents  not  actually  paid  over  to  the  mortgagor,  I 

think 
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think  the  defendant  is  entitled  to  retain  those  rents  in  1899. 
respect  of  which  he  made  payments  to  the  mortgagees, 
aod  that  he  is  entitled  also  to  retain  the  other  sums, 
in  order  to  meet  the  arrears  of  interest  which  will 
next  become  due.  He  held  those  sums  for  the  persons 
entitled  by  law  to  receive  them,  and  the  mortgagees  are 
those  persons.  The.plaintiffi  therefore  are  not  entitled 
torecorer. 

LrTTLEBALE  J.  I  am  of  the  same  opinion.  Moss  y. 
GeUimore  {a)  is  not  precisely  in  point,  because,  there 
the  lease  under  which  the  tenant  held  was  granted  prior 
to  the  mortgage.  We  must  consider  in  this  case  how 
the  law  is,  where  the  lease  under  which  the  tenant  holds 
has  been  granted  by  the  mortgagor  subsequently  to  the 
mortgage.  It  has  been  said  that  a  mortgagor  who  is 
in  actual  occupation,  is  in  the  nature  of  a  tenant  at  will, 
or  by  su£krance  to  the  niortgagee.  He  bears  a  greater 
resemblance  to  a  tenant  by  sufferance  than  to  a  tenant 
at  will,  but  it  is  wholly  immaterial  in  this  case  whether  he 
be  one  or  the  other.  There  is  at  all  events  a  peculiar 
rdation  existbg  between  the  mortgagor  and  mortgagee. 
When  a  mortgage  is  executed,  the  mortgagee  becomes 
the  l^al  owner  of  the  land,  is  entitled  to  immediate  pos- 
session, or  to  the  rents  and  profits.  Any  lease  granted 
by  the  mortgagor  (after  the  mortgage),  is  void  as  against 
the  mortgagee.  In  Keech  v.  HaU{b\  Lord  Mansfield 
says,  ^  When  the  mortgagor  is  left  in  possession,  the 
true  inference  to  be  drawn  is  an  agreement  that  he  shall 
possess  the  premises  at  will  in  the  strictest  sense ;  and, 
therefore,  no  notice  is  ever  given  to  him  to  quit,  and  he 


(a)  2^^.278.  (»)iMf.SS. 
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1829.  is  not  even  entitled  to  reap  the  crop  as  other  tenants  at 
*~^  will  are^  because  all  is  liable  to  tlie  debt^  on  payment  of 
agairui  which  the  mortgagee's  title  ceases.  The  mortgagor  has 
no  power  express  or  implied  to  let  leases  not  subject  to 
every  circumstance  of  the  mortgage.^  The  mortgagor, 
therefore,  has  no  right  to  do  any  thing  without  the  con- 
sent of  the  mortgagee.  And  the  latter,  although  he  may 
suffer  the  mortgagor  to  receive  the  rents  for  a  time,  may 
'give  notice  to  the  several  tenants  not  to  pay  them  to  the 
mortgagor,  and  thereby  determine  the  authority  of  the 
latter  to  receive  them,  and  any  tenant  who  pays  rent  to 
him  after  that  notice  does  so  at  his  peril.  It  is  said  that 
this  may  be  true  as  to  future  rents,  but  that  it  is  not 
so  as  to  by-gone  rents.  The  same  principle^  however, 
applies  to  both.  The  mortgagee  cannot,  indeed,  dis- 
train or  maintain  any  action  for  the  by-gone  rents  which 
accrued  due  before  he  gave  notice  to  the  tenants,  be- 
cause, before  that  time,  there  was  no  privity  between  him 
and  the  tenants.  But  the  notice  by  force  of  stat.  ^  Ann. 
c.  16.  operates  as  an  attornment  of  the  tenants,  and  when 
they  attorn  they  become  tenants  to  the  mortgagee,  and 
at  common  law  that  attornment  would  have  related  back 
to  the  grant  so  as  to  entitle  the  mortgagee  to  all  the 
rents  from  the  time  when  the  deed  was  executed.  A 
new  tenancy  is  then  created  as  between  mortgagor  and 
mortgagee,  the  latter  becomes  entitled  to  all  the  by-gone 
rents.  All  those  who  come  in  under  the  mortgagor 
are,  strictly  speaking,  trespassers.  In  ejectment  the 
plaintiff  might  declare  on  the  demise  of  the  mortgagee, 
and  the  accruing  rents  being  in  the  nature  of  mesne 
profits,  might  be  recovered  by  the  mortgagee  from  the 
day  when  he  gave  notice  of  the  mortgage  to  the  tenants. 
And  if  the  mortgagee  might,  after  bringing  an  ejectment, 

recover 
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reoorer  those  rents  in  an  action  for  mesne  profits ;  it  is  1829. 
perfecdy  dear  that  he  is  entitled  at  law  to  receive  them 
withoat  bringing  any  ejectment  Here  the  defendant  re- 
cdyed  them  from  the  toiants,  and  had  not  paid  them 
over  to  the  mortgagor  when  the  tenants  had  notice  of 
the  mortgage  from  the  mortgagee.  The  mortgagee  is 
not  entided  to  recover  qua  mesne  profits,  the  by-gone 
rents  actaally  paid  over  to  the  mortgagor,  because  he 
suffered  the  mortgagor  to  remain  in  possession  and  to 
receive  the  rents,  but  as  to  those  not  actually  paid  over 
be  is  entitled  to  recover  them.  As  to  them  he  may  say, 
that  the  tenant  is  not  justified  in  paying  them  over  to 
the  mortgagor,  and  that  the  latter  has  no  authority  to 
receive  them.  And  as  to  the  accruing  rents,  there  has 
been  in  this  case  that  which  is  equivalent  to  an  eviction 
by  title  paramount  before  those  rents  became  due,  and 
that  will  be  an  answer  to  any  action  for  rent  by  the 
mortgagor.  It  seems  to  me,  therefore,  that  the  mort- 
gagees, by  giving  notice  of  the  mortgages  to  the  tenants, 
entitled  themselves  to  receive  the  by-gone  as  well  as  the 
fiitare  rents.  The  rule  for  entering  a  verdict  for  the 
plaintiff  must,  therefore,  be  discharged. 

Pabke  J.  I  agree  that  this  rule  ought  to  be  dis- 
charged. The  question  presented  for  our  consideration 
is,  Whether  the  plaintiffs  ought  to  recover  rents  due 
before,  and  since  the  notice  by  the  mortgagees:  the  de- 
fendant having  either  received,  or  being,  as  tenant,  liable 
to  pay  such  rents  to  some  person.  It  is  contended,  that 
the  defence  amounts  to  a  plea  of  nil  habuit  in  tene- 
mentis,  of  which  the  defendant  cannot  avail  himself  as 
to  the  house  of  which  he  is  tenant,  nor  can  he  be  in  a 

better 
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18S9.       better  situatioii  as  to  the  others.    It  is  nndoobtedly  true 
~  that  a  plea  of  oil  babuit  in  teoementb  is  no  answer  to 

agamtt  an  aetion  against  the  tenant  at  the  suit  of  his  landlord ; 
but  election  by  title  paramount  is  a  good  plea  to  an 
action  for  rent  which  accrued  due  subsequently  to  such 
eviction,  and  the  defence  in  this  case  bears  more  r^ 
semblance  to  the  latter  plea.  That  whidi  has  been 
done  by  the  mortgagee  is  rather  in  the  nature  of  an 
eviction  by  title  paramount*  Saps/brd  v.  Fletcher  {a)f 
and  Tcoflor  v.  Zamira  (6),  are  oases  very  like  the  pre* 
sent.  In  the  first-mentioned  case  it  was  held,  that  it 
was  a  good  plea  to  an  action  for  rent  that  befi>re  the 
r^t  became  due  the  ground  landlord  threatened  td 
distrain  for  rent  due  firom  the  lessor,  and  that  the  un- 
der-tenant paid  him  the  rent  to  save  his  own  goods. 
This  was  considered  to  be  a  payment  by  compulsiont 
though  there  was  no  actual  distress.  In  Ti^ar  ▼• 
Zamira  it  was  held,  that  to  an  avowry  for  rent  the 
plaintiff  in  r^evin  may  plead  payment  of  an  annuity 
secured  out  of  the  lands  demised  previously  to  the 
demise^  for  the  arrears  of  which  the  grantee  had 
threatened  to  distrain.  Gibbs  C.  J.  there  seems  to  have 
considered  what  had  taken  place  as  equivalent  to  an 
eviction.  He  says,  '<  In  every  plea  of  eviction  there  is 
an  averment  that  the  lessor  had  not  a  perfect  title  whoi 
he  demised,  but  that  fact  alone  will  not  suffice;  to 
constitute  a  plea,  to  it  must  be  added  the  &ct  that  die 
lessee  was  in  consequence  evicted  $  the  whole  is  a  da* 
fence.  The  plaintiff's  counsel  argues  that  because  nil 
habuit  in  tenementis  alone  is  not  a  defence^  therefore  it 

(a)  4  r.  A.  51 U  (6)  6  T^wU  5S7. 
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caxmot  be  part  of  any  other  defence.    The  question  is,       1829. 


Pon 


Whether  the  factthat  the  tenant  was  called  on  by  the 
mumUanij  under  a  threat  of  distress^  to  pay  (^the  arrears  againtt 
cfAe  annuity^  and  did  pay  them  off' accordingb/t  being 
added  to  the  other  fact  of  the  lessor's  defect  of  tide,  be 
not  a  good  plea."  The  Court  decided  that  it  was  a  good 
plea.  Upon  the  same  principle,  in  this  case  the  iaet 
that  the  tenant  was  called  on  by  the  mortgagee  to  pay 
the  interest  of  the  mortgage  under  a  threat  that  he 
wcMiId  put  the  law  in  force,  and  did  pay  it  accordingly, 
being  added  to  the  other  fact  of  the  mortgagor's  defect 
of  titles  seems  to  be  a  good  plea  to  an  action  by  the 
HKHtgagor  for  so  much  rent  as  the  tenant  was  bound  so 
to  Bf^Iy;  the  fact  of  the  mortgagee  being  entitled  to 
the  possession  would  not  Now  the  tenant  was  bound 
to  apply  all  the  rents  in  arrear  at  the  time  of  the  nodce, 
as  well  as  that  due  afterwards  (as  long  as  the  interest 
was  unpaid),  for  by  an  gectment  against  him,  and  a 
subsequent  action  for  mesne  profits,  the  mortgagees 
might  certainly  have  recovered  these  rents  from  the 
tenants ;  and  it  cannot  be  necessary,  and  it  would  be 
dangarous  to  the  interests  of  the  mortgagees  and  tenants, 
to  held  that  the  former  are  bound  to  take  those  ex- 
pensive steps,  when  the  latter  is  willing  to  pay  widiout 
A  complete  and  satisfactory  answer  to  this  action  is, 
however,  to  be  found  in  the  peculiar  relation  of  mort- 
gagor and  mortgagee.  In  Moss  v.  Gattimore  {a)  Lord 
Man^ldd  says,  ^  A  mortgagor  is  not,  strictly  speaking, 
a  tenant  at  will  to  the  mortgagee,  for  he  is  not  to  pay 
him  rent.  He  is  so  only  quodam  modo.  Nothing  is 
more  apt  to  confound  than  a  umile.    He  is  like  a 

tenant 
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1829.  tenant  at  will.  The  mortgagor  receives  the  rent  by  a 
tacit  agreement  with  the  mortgagee;  bat  the  mortgagee 
may  put  an  end  to  this  agreement  when  he  pleases." 
The  mortgagor  may  be  considered  as  acdng  in  the 
.  nature  of  a  bailiff^  or  agent,  for  the  mortgagee ;  bis  re- 
ceipt of  rent  will,  therefore,  be  good  until  the  mort- 
gagee interferes,  and  he  may  recover  on  the  contracts 
he  has  himself  entered  into  in  his  own  liame  widi  the 
tenant.  But  where  the  mortgagee  determines  the  implied 
authority  by  a  notice  to  the  tenants  to  pay  their  rents 
to  him,  the  mortgagor  can  no  longer  receive  or  re- 
cover any  unpaid  rent,  whether  already  due  or  not. 
On  this  ground  I  am  of  opinion  that  this  action,  which 
is  in  effedt  brought  by  the  mortgagor,  cannot  be  sup- 
ported. Since  the  notice,  the  plaintiffs  have  ceased  to 
have  a  right  to  receive  any  of  the  rents.  The  case  of 
jilchome  v.  Gomme  (a)  is  an  authority  the  otlier  way ; 
but  the  pleadings  in  that  case  do  not  perhaps  suffi- 
ciently raise  the  question  now  under  consideration ;  and 
by  the  form  of  those  pleadings  the  attention  of  the 
Court  seems  to  have  been  principally  directed  to  the 
consideration  of  the  effect  of  the  alleged  attornment  by 
the  tenant  to  the  mortgagee,  which,  in  the  view  I  have 
taken  of  the  subject  in  this  case,  appears  to  me  to  be 
immaterial,  the  notice  given  by  the  mortgagee  being 
sufficient  to  determine  the  authority  of  the  mortgagpr, 
and  to  entitle  the  mortgagee  to  receive,  whether  the 
tenant  attorned  or  not  I  think,  therefore,  the  mort- 
gagor was  not,  and  his  assignees,  the  plaintiff,  are  not, 
entitled  to  any  unpaid  rents  (at  least  until  the  interest 
due  to  the  mortgagee  is   paid),  and  the  tenant  may 

(a)  2  Bing,  54. 

keep 
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keep  the  accraing  rent  for  the  purpose  of  paying  the  1829. 
accruing  interest,  and  consequently  the  plaintiffs  cannot 

recover.  a<rainst 


Rule  for  entering  a  verdict  for  the  plaintiffs 
discharged. 


Biggs. 


PouLTON  against  Lattimore. 

ASSUMPSIT  for  goods  sold  and  delivered.     Plea,  By  a  contract 

Jtx  ^  ^         ^  T,  forthe$aleof 

general  issue.     At  the  trial  before  Garram  B.,  at  cinq  foin  seed, 

the  Summer  assizes  for  the  county  of  Hertford^  1828,  it  warranted  it  to 

appeared  that  the  action  was  brought  to  recover  the  ^?JiJ!g^. 

price  of  eight  quarters  of  cinq  foin  seed  sold  by  the  ^",|1^5„  **g® 

plaintiff  to  the  defendant  at  S/.  per  quarter,  and  war-  wi  told  that  it 

,    .  did  not  cor- 

ranted  to  be  good  new  growing  seed.    The  defence  was,  respond  with 

*L      .      1. 1  1.11  T  the  «arranty; 

toat  It  did  not  correspond  with  the  waiTanty.     It  was  and  he  after, 

proved  that  soon  after  the  seed  had  been  purchased  by  p^rt,  and  sold 

the  defendant,  it  had  been  examined  and  tasted  by  a  HcldTthal'in 

person  of  skill,  and  that  he  had  declared  it  not  to  be  '^'^^67^° 

good  growing  seed ;  that  the  defendant  did  not  com-  ««"««■  *p  '»- 

**  °  cover  the  price 

muaicate  this  to  the  plaintiff  or  return  the  seed ;  but,  on  of  the  seed,  it 

,  •  .  was  competent 

ttie  contrary,  sowed  part,  and  sold  the  residue  to  two  in-  to  the  buyer  to 

di?iduals,  who  were  called  as  witnesses,  and  they  stated  ^jd  not  < 


\  cor- 


that  the  seed  had  proved  wholly  unproductive,  and  was  JJ^llrranty. 
not  worth  any  thing,  and  that  they  neither  had  paid  nor 
would  pay  for  it.  It  was  insisted,  on  the  part  of  the  plain- 
tiff) that  as  the  defendant  had  not  returned  the  seed,  but 
had  sown  part  of  it,  and  had  sold  the  residue  to  two  per- 
sons who  had  sown  it,  he  had  adopted  the  contract  in  part ; 
that  he  could  not  adopt  it  in  part  by  keeping  the  seed,  and 
'eject  it  in  part  by  refusing  to  pay  the  stipulated  price; 

but 
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1829.  but  that  having  adopted  it  in  part,  he  was  bound  to 
adopt  it  altogether,  and  therefore  to  pay  the  stipulated 

agtdjui  price ;  and  that  being  so,  that  it  was  not  competent  to 
the  defendant  to  insist  on  the  breach  of  warranty  as  a 
defence  to  this  action.  The  learned  Judge  received  the 
evidence,  but  reserved  liberty  to  the  plaintifi^  in  case 
the  verdict  of  the  jury  should  be  against  him,  to  move 
to  enter  a  verdict  in  his  favour,  if  the  Court  should  be 
of  opinion  that  the  breach  of  warranty  was  no  defence 
to  the  action ;  and  he  directed  the  jury  to  find  for  the 
defendant  if  upon  die  evidence  they  were  of  opinion 
that  the  seed  did  not  correspond  with  the  warranty. 
The  jury  having  found  for  the  defendant,  a  rule  nisi 
was  obtained  in  last  Michaelmas  term  by  Brodrick  (or 
entering  a  verdict  for  the  plaintiff  for  the  value  of  the 
seed,  against  which 

Andrews  Serjt  now  shewed  cause.  The  vendor  having 
expressly  warranted  the  seed  to  be  good  new  growing 
seed,  the  buyer  was  entitled  to  prove  tlie  breach  of  the 
warranty  in  diminution  of  damages,  although  he  did 
not  rescind  the  contract  by  returning  the  seed.  It  is 
true,  that  if  goods  be  sold  at  a  specific  price  without  a 
warranty,  and  the  goods  delivered  do  not  correspond  in 
value  with  those  contracted  for,  the  vendee  by  returning 
the  goods,  or  giving  notice  to  the  vendor  to  take  them 
back,  may  rescind  the  contract  in  toto.  And  if  in  such 
case  the  vendee  keep  the  goods,  he  must  pay  the  stipulated 
price;  he  must  either  wholly  adopt  or  wholly  rescind 
the  contract;  he  cannot  adopt  it  in  part  by  keeping  the 
goods  under  the  contract,  and  reject  it  in  part  by  re- 
fusing to  pay  the  stipulated  price.  But  where  there  is 
an  express  warranty  by  the  seller  that  the  goods  are  of 

a  specific 
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a  specific  quality,  and  he  brings  an  action  to  recoyer  the       1829. 
value  of  them,  the  vendee  may,  in  answer  to  the  action, 
prove  the  breach  of  the   warranty  in   diminution  of   ^  a^inu 
damages,  although  a  specific  price  has  been  agreed 
upoD,  and  although  he  has  not  rescinded  the  contract 
in  toto  by  returning  the  goods.     From  the  very  nature 
of  the  contract  of  warranty  the  vendee  has  a  right  to  keep 
the  goods,  and  to  recover  damages  for  a  breach  of  the  war- 
ranty.   He  may  either  rescind  the  contract  in  toto  by 
letuming  the  goods  speedily,  and  while  they  remain  in 
the  same  state,  and  refuse  to  pay  the  price,  or  recover  it 
m  case  it  has  been  paid,  or  he  may  retain  the  goods, 
and  recover  the  difference  between  the  real  value  and 
their  value  as  warranted.    And  if  that  be  so,  it  is  reason- 
able, when  an  action  is  brought  by  the  seller  for  the 
pricey  that  the  buyer  should  be  at  liberty  to  shew  that 
die  goods  do  not  correspond  with  the  warranty.     Here, 
fiom  the  nature  of  the  warranty,  the  buyer  was  entitled  to 
sow  the  seed,  to  try  whether  it  was  good  growing  seed. 
He  was  not  bound  to  trust  to  the  assertion  of  an 
bdividnal  that  it  was  not.    Then,  as  to  the  point  that 
the  pkintiff  b  entitled  to  recover  something,  there  was 
evidence  to  shew  tliat  the  seed  was  of  no  value  whatever. 
Beades,  that  point  was  not  made  at  the  trial. 

Brodrid  and  Byland  contri.  The  buyer  knew  the 
seed  to  be  bad  before  it  was  sown.  He  was,  therefore, 
bound,  as  soon  as  the  breach  of  warranty  was  discovered, 
^  whilst  the  goods  remained  in  the  same  state,  and 
dieir  value  could  be  ascertained,  to  return  them>  or  give 
notice  of  his  objection  to  it.    In  Grimaldi  v.  White  {a) 

(a)  4Etp.K.P.a9S. 
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1829.        tbe  parly  had  agreed  to  purchase,  at  a  stipulated  pricey 
a  painting,  which  Was  to  be  executed  conformably  to  a 

against        Specimen  exhibited.    On  delivery  it  was  found  of  inferior 
execution,  but  the  buyer  did  not  return  it ;  and  it  was  held 
that  he  could  not,  in  an  action  for  goods  sold,  set  up  the 
inferiority  of  it  to  the  specimen,  because  he  should  have 
returned  it,  and  so  have  rescinded  the  contract    In 
Fisher  v.  Samuda{a)  it  was  held,  that  as   soon  as  the 
purchaser  of  goods  discovers  that  they  do  not  answer 
the  order  given  for  them,  he  ought  to  return  them  to 
the  vendor,  or  send  him  notice  to  take  them  back ;  and 
if  he  does  neither,  he  cannot  afterwards  maintain  an 
action  on  the  ground  of  the  article  being  quite  unfit  for 
the  purposes  for  which  it  was  ordered.     In  Groning  v. 
Mendham{b)  the  action  was  brought  for  the  price  of 
clover  seed  sold  by  sample ;  the  defence  was,  that  the 
seed  did  not  accord  with  the  sample.    Lord  Ettenborot^h 
held,  that  before  the  defendant  could  go  into  such  a 
defence  he  must  prove  that  he  gave  notice  of  his  ob- 
jection to  the  seller,  and  offered  to  return  the  seed.    In 
Hopkins  v.  Appleby  {c)  the  action  was  for  goods  sold 
and  delivered.     The  defendant,  who  was  a  soap-maker, 
bought  of  the  plaintiff  eight  sarrands  o(  Spanish  barilla, 
warranted  to  be  of  the  best  quality.     Immediately  after 
the  arrival  of  the  barilla  the  defendants  mixed  the  con- 
tents of  the  eight  sarrands  together,  and  proceeded  to  use 
it  for  the  manufacture  of  soap.   It  appeared  upon  trial  that 
the  barilla  was  of  so  inferior  a  quantity  that  it  required 
nearly  double  the  usual  quantity  in  order  to  complete 
tlie  process  of  soapmaking.   They  continued  nevertheless 
to  use  it,  without  making  any  complaint,  and  in  fact 

(a)  1  Campb.  190.  (6)  1  Stark.  257.  (c)  1  Slark.  477. 

made 
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made  no  remonstrance  until  the  whole  of  the  barilla  had       I82d. 
been  consumed  in  eight  successive  boilings.     The  de-       ^ 

^    ^  ^  °  ^  ^  POULTOH 

fence  was,  that  the  barilla  was  not  of  the  quality  stipu-        ^gamsn^ 

lated  for,  and  the  defendant  paid  into  court  as  much  as 

he  contended  it  was  really  worth ;  and  it  was  insisted 

that,  since  the  article  was  warranted,  he  was  not  bound 

to  return  It  upon  discovering  its  inferiority,  or  even  to 

give  notice  of  the  defect.     But  Lord  Ellenborough  ruled 

that  as  the  vendee  had  given  no  notice  to  the  vendor  of 

any  defect  in  the  article,  and  had  deprived  him  of  the 

means  of  proving  the  value  of  the  article  by  proper 

testimony,  the  vendee  could  not  set  up  the  allegled  defect 

of  the  article  as  a  defence.     That  case  Is  precisely  in 

point    So  in  Milner  v.  Tucker  (&)  a  party  contracted  to 

supply  a  chandelier  sufficient  to  light  a  room  of  given 

dimensions,  which  the  buyer  kept  for  six  months,  and 

then  returned ;  it  was  held  that  he  was  bound  to  pay  for 

it,  though  not  according  to  the  contract. 

Baylet  J.  It  seems  to  me  that  it  was  competent  to 
the  defendant  to  shew  that  the  seed  did  not  correspond 
with  the  warranty.  The  seller  warranted  the  seed  to 
be  good  new  growing  seed.  There  was  evidence  to 
shew,  and  the  jury  have  found,  that  it  was  not  good 
growing  seed.  It  appears,  however,  that  after  the  sale  a 
competent  judge  tasted  the  seed,  and  told  the  defendant 
that  it  was  not  good  growing  seed.  The  defendant  did 
not  then  give  notice  to  the  plaintiff  that  it  was  defective  in 
qoality,  but  he  proceeded  to  sow  part,  and  to  sell  the 
residue.  It  is  insisted  that  he  ought  then  to  have 
returned  the   seed,  or    to  have   given   notice   to  the 

(a)  1  Car.  N^T.  C.  15. 
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18S9.       seller  of  its  defective  quality.    As  the  plaintiff,  how- 
ever,  gave  an  express  warranty  that  it  was  good  growing 

agama  seed,  I  think  the  defendant  might,  without  returning  it^ 
shew  it  did  not  correspond  with  the  warranty.  Be- 
sides, the  buyer  was  not  bound  to  trust  the  assertions  cf 
third  parties,  and  to  return  the  seed,  and  treat  it  as  if 
it  was  bad  seed.  He  was  at  liberty  to  try  the  seed  and 
to  sow  it.  Probably  without  sowing  it,  the  fact  could 
not  be  ascertained  whether  it  would  ultimately  produce 
a  good  crop.  From  the  nature  of  the  article,  and  of  the 
contract  of  warranty,  I  think  the  vendee  was  not  bound 
to  return  the  seed  without  using  it;  that  by  keeping  it, 
he  has  not  precluded  himself  either  firom  bringmg  an 
action  for  breach  of  the  warranty,  or  from  insisting  on 
such  breach  in  this  action,  in  order  to  shew  that  the 
seed  was  of  less  value  than  the  seller  represented  it  to 
be.  But  it  is  said,  that  although  the  warranty  was  not 
complied  with,  yet,  as  the  defendant  used  part,  and 
disposed  of  the  residue,  it  must  have  been  of  some  valae 
to  him,  a^d  therefore  that  the  plaintiff  was  entitied  to 
recover  something.  But  there  was  no  evidence  to  go 
to  the  jury  that  the  seed  was  of  any  value  to  any  of  the 
parties  who  sowed  it ;  besides,  the  only  question  made  at 
the  trial  was,  whether  it  corresponded  with  the  warranty. 
The  judge  was  not  called  upon  to  put  the  other  question 
to  the  jury;  if  he  had,  they  probably  would  have  come 
to  the  conclusion,  that  the  seed  was  not  of  any  value. 
The  rule  must  be  discharged. 

LiTTLEDALE  J.  It  sccms  to  me,  that  it  was  com- 
petent to  the  defendant,  in  answer  to  this  action,  which 
is  brought  by  the  plaintiff  to  recover  the  price  or  value 
of  the  seed,  to  shew  that  it  did  not  correspond  with  the 

warranqr 
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warranty.     It  is  said,  that  the  buyer  cannot  insist  on       1829. 

that  as  a  defence,  because  he  neither  returned  the  seed      ^ 

FouxADir 
to  the  seller,  nor  gave  any  notice  to  him  that  it  was        offomi 

defectiye  in  quality.    I  am  of  opinion,  that  where  goods 
are  warranted,  the  vendee  b  entitled,  although  he  do 
not  return  them  to  the  vendor,  or  give  notice  of  their 
drfsctive  quality,  to  bring  an  action  for  breach  of  th^ 
warranty;  or  if  an  action  be  brought  against  him  by 
the  vendor  for  the  price,  to  prove  the  breach  of  the 
warranty,  either  in  diminution  of  damages,  or  in  answer 
to  the  action,  if  the  goods  be  of  no  value.    In  Fidder  v. 
Siarkin  (a),  a  horse  had  been  sold,  warranted  sound.    It 
was  proved  to  have  been  unsound  at  the  time  of  the  sale. 
SooQ  after  the  sale,  the  defendant  discovered  him  to  be 
UDsoand,  but  kept  him  three  months  after  the  discovery. 
It  was  decided  that  the  seller  was  liable  to  an'  action  on 
the  warranty,  although  the  purchaser  had  not  returned 
the  horse,  or  given  notice  of  the  unsoundness,  on  tlie 
groond  that  diere  had  been  a  breach  of  the  contract  on 
the  part  of  the  seller.    The  not  giving  notice  indeed, 
raises  a  strong  presumption  that  the  article  at  the  time 
of  the  sale  corresponded  widi  the  warranty,  and  calls 
for  strict  proof  of  breach  of  the  warranty.     But  if  that 
be  clearly  established,  the  seller  will  be  liable  in  an 
action  bronght  for  breach  of  his  contract,   notwith- 
standing any  length  of  time  which  may  have  elapsed 
naoe  the  sale.     And  if  that  be  so,  it  is  reasonable  and 
Jtot,  when  an  action  is  brought  by  the  sdler  to  recover 
tb  price  or  value  of  the  goods,  that  the  buyer  should  be 
itliber^  to  shew  the  breach  of  the  warranty  in  defence 
to  the  action.     Then  the  only  question  is,  was  the  seller 

(a)  1  H.  BL  17. 

T  8  entitled* 
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18€S^  eatided  to  recover  any  thing.  There  may  be  cases 
where  a  buyer  may  keep  goods,  whiph  though  they*  do 

agamtt  not  Correspond  with  the  warranty,  ipay  be  worth  some- 
thing,  and  the  seller  may  be  entitled  to  recover^  Sup- 
pose one  hundred  bushels  of  seed  had  been  sold,  and 
warranted  good,  and  one  bushel  turned  out  to  be  bad» 
the  seller  would  be  entitled  to  recover  the  value  of  the 
ninety-nine.  The  question  in  this  case  is,  was  the 
article  worth  any  thing  ?  And  secondly,  if  it  was,  should 
the  learned  judge  have  left  the  question  of  value  to  the 
jury.  His  attention  was  not  called  to  that  point,  and  if 
it  had,  taking  the  whole  evidence  together,  I  think  that 
the  jury  would  have  found  that  the  seed  was  worth 
nothing. 

Park£  J.  I  am  of  opinion  that  there  ought  not  to 
be  a  new  trial  in  this  case.  The  plaintiff  might  have 
shaped  his  case  in  either  of  two  ways.  He  might  have 
claimed  to  recover  the  price  stipulated  in  the  contract 
made  between  the  parties,  but  then  he  could  not  have 
recovered  that  price,  without  shewing  that  the  warranty 
was  complied  with.  But  i(  in  order  to  recover  the  con- 
tract pric^  he  had  attempted  to  shew  that  the  warranty 
was  complied  with,  it  would,  undoutedly,  have  been  com- 
petent to  the  defendant  to  give  evidence  to  negative 
that  fact.  The  plaintiff  instead  of  relying  on  the  con- 
tract, might,  however,  claim  to  recover  on  the  quantum 
valebat  so  much  as  the  seed  was  worth,  and  prove  by 
parol  the  actual  value  of  the  seed.  In  answer  to  that 
case,  it  would  be  competent  to  the  defendant  to  shew 
by  the.  contract,  that  he  purchased  the  seed  as  good 
growing  seed,  to  use  for  the  purpose  of  sowing;  and 
that  it,  not  being  good  growing  seed,  was  of  little  or 

no 
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no^ae  to.  him.  Hien  it  is  said  that  it  must  have 
been  of  some  value,  and  th.ere£ore  that  the  plaintiff  is 
eqtitlcd  to  a  verdict.  I  am  not  satisfied  that  the  case 
was  pr^jiented  to  the  judge  so  a^  to  raiQe  this  question. 
The  learned  judge  does  not  state  in  bis  report,  that  that 
was  made  a  point  at  the  trial ;  and  if  it  had  been  left 
to  the  jury  to  find  for  the  plaintiff  if  they  thought  the 
seed  of  any  value^  I  think,  that,  upon  the  evidence  stated 
in  the  report^  they  would  probably  have  found  for  the 
defendant. 

Rule  dbcharged. 
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Galliers  against  Moss. 


I)EFL£VIN  for  taking  plaintiff's  cattle,  goods,  &c.  Tertator  being 
Cognizance  by  defendant,  as  the  bailiff  of  John  lands  in  which 
ibop,  for  half  a  year's  rent  of  a  house  and  other  pre-  Hciai  interest, 
mises,  which  it  was  alleged  the  plaintiff  held  as  tenant  ^^r  lands,  as 
thereof  to  the  said  John  Alsapi  by  virtue  of  a  demise  JJ^JJgifiiig  a 

portion  of  his 
nsl  ertste,  and  diarglng  his  whole  real  estate  with  the  payment  of  several  annuities  and 
pecuniary  legacies,  devised  all  bis  lands,  &c.  unto  trustees,  their  heirs,  and  assigns,  until 
IT  E,  S,  ihould  attain  his  a<;e  of  twenty  one  years,  or  in  case  of  his  death  before  twenty- 
one  without  leaving  issue  male,  until  his  sister  ilf.  should  attain  her  age  of  twenty-one 
years,  in  trust,  to  dispose  of  the  rents  and  profits  as  thereinafter  declared  ;  and  as  soon  as 
W.  B'  5.  attained  the  age  of  twenty-one  years,  testator  devised  to  him  all  his  lands.  Sec.  for 
life,  remainder  to  tnistees  to  preserve  contingent  remainders,  in  trust  to  permit  IK  E»  S* 
to  fsccive  tbe  rvntt  for  life,  and  afUr  his  decease,  to  bis  first  and  other  sons  in  suict  settle- 
ment, snd  in  default  of  issue,  to  M.  his  sister  for  life,  with  similar  limitations  to  her  first 
■d  other  sons;  provided  ^.  i^  &,  or  Jf.,  or  her  future  husband,  should  assume  the  sur- 
nsoie  of  the  testator. 

Bjr  the  residuary  clause  testator  bequeathed  all  his  stock  in  trade,  cotton-mill,  madiinery, 
cnpoU-fumace,  mineral-tools,  implements,  and  utensils,  ready  money,  and  aeeufiHsM  fir 
»Mey.  debts,  personal  estate,  and  eflects  of  what  nature  or  kind  soever,  to  his  eiecutors, 
apoa  trust  that  they,  or  ihe  survivor  of  them,  or  the  heirs,  executors,  administratora,  or 
•signs  of  such  survivor,  should  sell  the  same,  and  invest  the  produce  in  the  purduse  of 
fftcfaoid  estates :  Held,  that  the  legal  estate  in  the  mortgaged  property  did  not  pass  to  the 
exectttort  under  the  clause  first  above  mentioned  ;  because,  although  the  words  there  used 


•officient  to  pass  such  pro^^rty, 
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1829.       reserving  an  annual  rent  of  S982.    Plea,  non  tennit. 
At  the  trial  before  Park  X,  at  the  Spring  assizes  for 

Oailiku 
ag^amt       the  county  oiHerefbrdi  1828,  the  following  appeared  to 

be  the  fiicts  of  the  case: — Johi  Alsop  was  the  surviving 
executor  of  Peter  Nightingale.  The  latter  bemg  mort- 
gagee in  fee  of  (among  other  lands  and  hereditaments) 
the  dwelling-house,  &c  mentioned  in  the  pleadings  (by 
virtue  of  indentures  of  lease  and  release  of  the  S  1st  of 
December  1802  and  the  1st  of  Jamuny  1808),  died  on 
the  25th  of  June  1803,  having  first  made  and  published 
his  will,  dated  the  6th  of  May  1803,  duly  attested  to 
pass  real  estates.  On  the  8th  of  August  1826,  Alsop 
gave  the  plaintiff  notice  in  writing  of  the  mortgage,  and 
thereby  required  him  to  pay  the  rent  due  and  to  accrue 
due,  to  him  Alsop.  By  his  will  Peter  Nightingale^  after 
appointing  John  Toplisj  Thomas  Saxton^  and  John  Alsop 
his  executors,  devised  a  portion  of  his  real  estate  to 
Mary  Bromt,  habendum  until  W.  E.  Shore  attain  his 
age  of  twenty-one  years ;  and  then,  after  giving  spedfic 
portions  of  his  estate  to  other  persons,  and  having 
charged  his  real  estates  generally  with  the  payment  of 
certain  annuities  and  pecuniary  legacies,  proceeded  as 
follows :  **  and  subject  to  the  payment  of  the  said  several 
annuities  and  pecuniary  legacies,  I  give  and  devise  all 
my  manors,  &rms,  messuages,  lands,  tenements,  tithes, 
hereditaments,  and  estate  (save  and  except  as  therein 
was  mentioned)^  unto  the  said  John  TopHs,  Thomas  Sasf^ 
Um^  and  John  Alsop^  their  heirs  and  assigns,  until  such  time 
as  W.  E.  Shore  shall  attain  his  age  of  twenty-one  years  i 
or  in  case  of  his  death  before  he  shall  attain  that  age  with- 
out leaving  issue  male  lawfully  begotten,  then  until  such 
time  as  his  sister  Mary  Shore  shall  attain  her  age  of  twen- 
ty-one years  ;  in  trust  that  they,  J.  Toplis,  T.Saxton^  and 

J.  Alspp^ 
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J.Abcpi  or  the  survivor  of  them,  or  the  heirs  or  assigns  1829. 
df  such  sarvivor,  shall  apply  and  dispose  of  the  rents  ^ 
and  profits  arising  from  my  said  real  estates  hereinbefore  agamu 
devised  to  them,  upon  such  trusts  and  for  the  same  pur- 
poses as  hereinafter  expressed  concerning  the  same,  and 
also  of  and  ooncerning  such  part  of  my  personal  estate 
as  is  hereinbefore  given  to  diem,  my  said  trustees.  But  it 
is  nevertheless  my  will  that  my  said  trustees,  or  the 
survivor  of  them,  or  the  heirs  or  assigns  of  such  sur* 
vivor,  shall  have  a  discretionary  power  of  selling  and 
disposing  of  such  parts  of  my  said  real  estates  as  are 
hereinafter  directed  to  be  sold.  And  when  and  so  soon  . 
as  the  said  W.E.  Shore  ghail  have  attained  his  age  of 
twenty-one  years,  then  I  give  and  devise  unto  him  and 
his  assigns  all  and  singular  my  said  manors,  messuages, 
lands,  tenements,  hereditaments,  and  real  estates,  save 
and  except  as  hereinbefore  mentioned;  habendum  for 
Kfe;  and  from  and  after  the  determination  of  that  estate 
by  forfeiture  or  otherwise,  to  trustees  to  preserve  con« 
tingent  reminders ;  but  to  permit  JV.  E.  Shore  to  receive 
the  rents  for  his  life,  and  after  his  decease  to  his  first 
and  other  sons  in  strict  settlement ;  and  in  default  of 
issne,  to  Maty  Shore  for  life^  with  similar  limitation  to 
her  first  and  other  sons,  provided  that  W.  E.  Shore  and 
MatyShoref  and  the  person  with  whom  she  might  inter- 
many,  when  he^  she,  or  they  should  by  virtue  of  the 
dense  and  limitations  become  entitled  to  tlie  aforesaid 
lands,  &a  should  assume  and  take  the  surname  of 
IfighHngale  only.  There  was  a  power  to  the  tenants 
for  life  to  grant  leases  for  twenty-one  years.  Then 
came  the  following  clause :  — Also  I  give  and  bequeath 
sQ  my  stock  in  trade,  cotton-mill,    machinery^    cu-* 

pola- 
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1SS9*       polarfuniac^,  mineral-tool^y  implemeots,  apd  uten^lUSf 

Galukes      '^y  mon^y,  and  secwiiiesfor  momn^^  debts,  pei:apnal 

'^'^^        e6W»  and  e0Vct3  of  what  nati^re  and  kind  spever  and 

Mom* 

wberei^oevei:  (not  bereinbefore  specifically  bequ.eatbed}, 
unto  the  said  John  TopUs^  Thomas  Sa^don,  and  John 
Alsopf  their  exectUors,  adminidrators^  and  assigns^  upon 
the  trusts  and  to  and  for  the  several  intents  and  pur- 
poses hereinafter  expressed  and  declared  of  and  oon?- 
cerning  the  same  respectively ;  that  b  to  say,  upon  trust 
tibat  they  the  said  J.  Toplisj  T.  SaxUm^  and  J.  Alsop^  or 
the  survivor  of  them,  or  the  heirs^  executors,  admi- 
nistrators, or  assigns  respectively  of  such  survivor,  do 
and  shall  as  soon  as  convi»uentIy  may.  be  after  my 
decease  sell  and  dispose  of  n^  said  stock  in  trader 
QQtton-millk  machinery,  cupola-furnace,  mineral-tools» 
implements,  and  utensils,  personal  estate  and  effects, 
and  collect  in  and  receive  all  such  sum  and  sums  of 
money  as  shall  be  due  and  owing  to  me  at  the  time  of 
my  death,  and  lay  out  and  invest  the  same,  and  also 
the  rents  and  profits  of  my  real  estates  during  the  re- 
9pective  minorities  of  the  said  W.  E^  Share  and  his  said 
9i$ter,  and  likewise  the  purchase-monies  arising  from 
the  sales  which  they,  my  said  trustees,  are  hereinbefore 
directed  or  emplowered  to  make  from  time  to  time  as  the 
same  sum  and  sums  of  money  shall  respectively  be  got 
in  and  received,  in  the  purchase  of  freehold  lands,  tene- 
ments, or  hereditaments  in  England  or  in  the  United 
States  of  America^  and  convey,  settle,  and  assure,  the 
said  lands,  tenements,  or  hereditaments,  so  to  be  pur- 
chased as  aforesaid ;  or  cause  and  procure  the  same  to  be 
conveyed,  settled,  and  assured  to  such  uses,  and  for 
such  estates,  and  with  and  subject  to  such  powers  and 

provisoes 
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provisoes  as  are  hereinbefore  limited,  created,  and  ex-        1829. 

pressed,  of  and  concerning  ray  said  manors,  messuages,        — — 

Galusu 
&nns,  lands,  tenements,  tithes,  hereditaments,  and  real        agtwfM 

estates,  hereinbefore  given  and  devised   to   these  my 

said  trustees,  their  heirs  and  assigns,  for  the  term  or 

time  and  upon  the  trusts  aforesaid,  otheic  than  and  ex* 

cept  the  power  hereinbefore  given  to   them,  my  said 

trustees,  of  making  sale  of  part  of  ^  my  real  estates,  or 

as  near  thereto  as  the  deaths  of  persons  and  other 

dicumstances  will  then  admit  of.     The  ^lea^rned  judge 

was  of  opinion,  that  the  legal  estate  in  the  mortgaged 

premises  vested   in  the  executors  of  the  testator,  by 

virtue  of  that  clause  in  the  will  whereby  he  devised  all 

his  manors,  farm,  lands,  &c.,   to   them.      A  verdict 

baviog  been  found  for  the  defendant  in  replevin,  BusseU 

Seijt  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground^ 

first,  that  if  the  executors  took  the  legal  estate  by  that 

dause,  their  interest  must  have  expired,  inasmuch  as 

they  were  to  hdd  the  estate  only  until  fV.  Shore,  or  his 

nster,  (both  of  whom  were  in  esse  in  1802)  attained  the 

age  of  twenty-one;  and  secondly,  that  it  was  quite  clear  the 

testator  could  not  have  intended  to  pass  the  legal  estate 

in  the  land  mortgaged  to  him,  because  he  had  subjected 

the  property  devised  by  that  clause,  to  the  payment  of 

debts  and   legacies,   and   to  limitations,  to  which    he 

could  not  subject  mortgaged  land. 

Campbell  and  Talfimrd,  at  the  sittings  in  banc  after 
Hichadmas  term,  shewed  cause.  The  cognizance  un^* 
doubtedly  cannot  be  supported  under  that  clause  of  the 
will  which  was  relied  upon  at  the  trial,  for  the  reasons 
assigned  when  the  rule  was  obtained.     But,  under  the 

residuary 
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1829.  residaary  clause,  as  expounded  by  other  parts  of  the 
will,  and  with  reference  to  its  general  object,  the  legal 
estate  in  the  mortgaged  premises  passed  to  the  executors^ 
of  whom  Alsop  was  survivor.  By  that  clause,  the  tes- 
tator inter  alia  bequeathed  his  securities  for  money  to  his 
executors,  upon  the  trust  that  they  or  the  survivor  of 
them,  or  the  heirs^  executors,  administrators,  or  assigns, 
of  such  survivor,  should  selL  The  question  as  to  what 
words  in  a  will  will  pass  a  legal  estate  in  mortgaged 
premises,  has  been  the  subject  of  frequent  consider- 
ation in  courts  of  equity.  All  the  cases  upon  the 
subject  were  reviewed  by  Lord  Eldon^  in  Lord  Brmf^ 
broke  v.  InsJdp  (a),  and  he  there  decided,  that  trust  and 
mortgaged  estates  will  pass  under  general  words  in  a 
will  passing  other  estates,  unless  a  contrary  intention 
can  be  collected  from  the  testator's  expressions,  or  firom 
purposes  or  limitations  to  which  he  has  subjected  the 
lands  so  devised.  The  question  then  is,  whether  the 
words  <*  securities  for  money''  are  sufficiently  large  to 
pass  the  land,  which  was  the  security  for  the  m<mey  lent 
on  mortgage ;  for  if  they  be,  the  legal  estate  will  pass, 
unless  a  contrary  intention  appear  on  the  face  of  the 
will.  The  words  *' securities  for  money,"  are  sufll- 
ciently  large  to  show  an  intention  to  pass  the  l^al 
estate  in  the  land  of  which  the  testator  was  seised  in 
fee,  as  mortgagee.  In  Ex  parte  Morgan  {b\  Lord 
EldoHj  when  speaking  of  a  will,  by  which  a  testator 
devised  to  trustees,  their  heirs  and  assigns  for  ever,  all 
such  real  estates  as  were  then  vested  in  him  by  vftry  of 
tnortgage^  the  better  to  enable  them  and  the  survivor, 
and  the  executors  of  the  survivor,  to  get  in  and  receive 

(a)  8  Vet.  417.  if)  10  Tdf.  101. 

the 
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the  principal  monies  and  interest,  intimated  an  opinion        1829. 
that  by  that  will  the  legal  estate  of  the  mortgagee 
passed  to  the  trustees ;  Crips  v.  Grysil{a)  is  an  express 
anthority  to  shew  that  under  the  words,  '^all  my  mort- 
gages," the  lands  will  pass.    There  the  testator  gave  to 
BxAert  Kof   ''all  his  goods,   monies,  bills  or  bonds, 
mortgages  or  specialties  for  money,'*  and  made  him  his 
executor;  and  it  was  held  upon  special  verdict,  that 
nnderthe  words,  ''  all  my  mortgages,"  the  devisfe  took 
famds  mortgaged  in  fee  to  the  testator.     In  Martin  v. 
Jfonlm  (i).  Lord  Mansfield  expressly  lays  it  down  that 
a  mortgage  is  a  charge  upon  the  land,  and  that  what- 
ever will  give  the  money  will  carry  the  estate  in  the 
land  along  with  it  to  every  purpose,  and  that  the  estate 
in  the  land  is  the  same  thing  as  the  money  due  upon  it. 
In  SUberschOd  v.  Sckiott{c),  Sir   miliam  Grant  said, 
there  was  no  doubt  that  a  gift  of  the  money  would  carry 
the  mortgagee's  interest  in  the  land  on  which  it  was 
secured.    These  authorities  shew,  therefore^   that  the 
word  ''  mortgages,''  in  the  will  of  a  mortgagee  in  fee, 
is  suflSdent  per  se  to  pass  his  estate  in  the  land ;  and 
if  that  be  so,  it  will  pass  by  the  words  ''  securities  for 
money,"  which  in  the  will  of  such  a  person  are  synonymous 
with  the  word  ^  mortgages."    No  contrary  intention  is  to 
be  collected  from  other  expressions  in  the  will,  or  from 
sny  purposes  or  limitations  to  which  the  testator  has 
snbjected  the  property  (mentioned  in  this  devise).     He 
has  not  subjected  it  to  the  payment  of  debts,  legacies, 
annuities,  or  any  other  charge,  as  in  Boe  v.  Bead  {d% 
Ifilkinson  v.  Menyland{e\  bhA  Ex  parte  Morgan  {/) 

(a)  Cra.  Car,  S7.  [h)  S  Burr,  969. 

(c)  8  r«f.  4-  Bea,  49.  {d)  8  T.  R,  118. 

(e)  Cro.  Car.  447.  (/)  10  Ves.  101. 

nor 
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1829.  nor  to  any  limitation  or  )3rovision  to  which  it  cannot  be 
*"■"""  supposed  he  intended  to  subject  property  not  beneficially 
againa  his  own.  In  the  numerous  cases  relating  to  the  subject 
in  courts  of  equity,  the  general  principle  that  the  in- 
tention of  the  testator  shall  be  effectuated,  was  not 
excluded;  but  the  struggle  was  as  to  the  application  of 
that  principle,  whether  it  lay  on  the  party  seeking  to 
give  the  more  extended  effect  to  general  words,  to 
sustain^  that  extended  effect  by  reference  to  other  parts 
of  the  will,  or  whether  the  burthen  of  limiting  such 
general  words  was  cast  on  the  party  seeking  to  establish 
the  more  limited  construction;  but  whenever  the  in- 
tention was  shewn  aliunde^  the  question  was  at  an  end ; 
and  it  was  decided  by  Lord  Eldon  in  Lord  Braybroke 
V.  Inskip^  that  such  burthen  lay  on  the  party  seeking  to 
limit  general  words.  Now  here,  if  the  intention  were 
to  prevail,  can  it  be  ctoubted,  that  when  the  testator 
made  the  same  parties  both  trustees  and  executors,  and 
directed  the  outstanding  debts  due  to  him  to  be  called 
in  and  invested  in  land,  he  intended  to  clothe  those 
parties  with  all  the  powers  which  might  be  necessary  to 
the  fulfilment  of  their  trust,  and  to  enable  them  to 
distrain,  eject,  or  foreclose,  as  well  as  to  bring  actions  of 
covenant  or  debt  on  the  mortgage-deeds?  Such  in- 
tention is  also  evidenced  by  the  word  **  heirs"  in  the 
residuary  clause,  which,  though  not  contained  in  the 
limitation  itself,  but  in  the  subsequent  direction,  shews 
that  the  legal  estate  was  within  the  contemplation  of  the 
testator,  when  he  used  the  words  **  securities  for  money." 
If  then  tlie  intention  be  clear,  the  words  are  sufficient  to 
pass  the  reversion,  and  the  cognizance  under  Abop  b 
supported. 

Bussell 
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Biissdl  Serjt.  and  E.  V.  Williams^  contra.  1829. 

It  is  important  to  consider  the  nature  of  the  intereist  J 
of  a  mortgagee  in  the  land  mortgaged.  He  has  not  any  ^"^ 
beneficial  interest  but  a  bare  trust.  There  is  no  differ- 
ence in  this  respect  between  the  legal  estate  of  a  mort- 
gagee in  fee,  and  that  of  a  bare  naked  trustee  under  a 
marriage  settlement ;  they  have  been  considered  in  all 
the  cases  bearing  on  the  subject  as  having  the  same 
kind  of  interest  in  the  land.  Lord  Hardwicke^  m 
Cttsbome  v.  Scarfs  {a\  says,  *'  It  is  certain  the  mortgagee 
b  not  barely  a  trustee  to  the  mortgagor,  but  to  some 
parpose,  viz.,  with  regard  to  the  inheritance  he  cer- 
tainly is  till  a  foreclosure.**  This  being  the  nature  of 
the  mortgagee's  estate,  the  question  in  this  case  is,  whether 
the  mortgagee,  being  a  bai*e  trustee  for  the  mortgagor, 
had  any  intention  of  devising  his  bare  legal  trust  estate 
in  the  mortgaged  land.  The  testator,  who  appears  (on 
the  face  of  the  will)  to  have  been  a  cotton  manufacturer, 
was,  probably,  in  total  ignorance  that  he  had  any  such 
estate.  He  would  consider  his  mortgage  as  entitling 
him  to  his  money,  but  would  have  no  idea  that  he  was  a 
tmstee  of  the  inheritance  for  the  mor^gor.  The 
qae&tion  then  is,  whether  there  are  any  technical  words 
b  the  will,  which  will  compel  the  court  to  hold  that  the 
legal  estate  in  the  mortgaged  land  passed  to  the  devisee. 
It  is  insisted,  that  that  estate  passed  by  the  words 
'^securities  for  money:"  those  words  occur  after  the 
words  <'  tools,  utensils,  ready  money,**  and  immediately 
before  the  words  "personal  estate.'*  The  rule  nosciiur 
a  sociis  applies ;  and  construing  these  words  according 
to  that  rule,  they  will  refer  exclusively  to  bills,  bonds,  or 
Mes.    The  word  estate,  when  coupled  with  particular 

(a)  1  AA.  606. 

descriptions 
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1 M9.  ieir  of  the  sunriving  tnifillee  is  directed  to  gel  iit  tihe  aicu^ 
rities  for  money;  must  not  eBSsct  be  given  to  that/vmrd  ?} 
It  would  be  goii^  too  fiir,  to  bold  AmI  the  resl  estata 
passed,  merely  because  the  word  <<heir"  is  improp^ly 
introduced  into  a  technical  part  of  the  wiD ;  besides  the 
bequest  is  to  the  trustees,  their  executors,  adminis* 
tratorsy  and  as^gns ;  the  word  *^  heir''  is  introduced  in 
a  subsequent  part  of  the  clause.  That  word  oo^  not 
to  induce  the  Court  to  give  the  clause  a  oon$tmction 
inconsistent  with  the  other  parts  of  the  will.  In  Sk^hesier 
V.  Jarmau  (a),  the  testator  (a  mortgagee)  deviaad  to 
J.  B»  and  his  heirs,  ail  the  rest  and  residue  of  hia  free- 
hold estates,  leasehold  and  copyhold  estates,  wfaick 
he  might  be  seised  of  at  the  time  of  Ins  deceaae, 
either  in  possession  or  reversion,  together  With  all  bia 
goods  and  chattels,  monies,  bonds,  mortgages,  and 
debts,  which  might  be  owing  to  him  at  the  time  of 
his  decease,  sub;eci  to  the  payment  cf  dAtSj  l^acieif 
annuitieSf  and  funeral  expences,  and  appointed  J.  B. 
(executor  of  his  will ;  and  it  was  held  that  he  had  wot 
thereby  devised  the  legal  estate  in  the  mor^aged  pra- 
mises,  and  that  such  legal  estate  did  not  vest  in  J.  JS., 
but  descended  to  the  heir  at  law  of  the  testator. 
\^Bayley  J,  That  case  proceeded  on  this  principle; 
there  the  words  of  the  devise  per  se  would  have  been 
sufficient  to  have  carried  the  legal  estate  in  the  roort- 
gaged  premises;  yet,  those  b^ing  qualified  by  other 
.words,  subjecting  the  property  devised  to  payment  of 
debts,  which  wss  a  purpose  to  which  the  legal  estate 
pf  the  mortgagee  was  not  applicable,  shewed  diat  itwas 
not  .the  intention  of  the  testator  that  that  should  pass.] 

(a)  10je^i(«7^ 
•v'.-A  ;  ,"   .  .:    /In 
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In  Mat  pofie  Hor^fiiU  (a)»  JU  HarffaU,  a  mortgagee  ipr      I6S8, 
fe^  afier  directing  the  payment  of  his  debts,  funeral  and      ^- 

Qaiaiim 

tertimontajry  wpeQGe%  d^vUed  certain  hereditaments       ngpinu 

and  lands  therein  particularly  described,  (not  com- 

prahending  the  mortgaged  premises)  and  as  to  all  the 

rest  and  remainder  of  and  in,  all  and  singular  the 

property,  estate^  and  eflfects,  which  he  should  be  possessed 

of  or  entitled  to,  or  oyer  which,  he  should  have  a  dis« 

posing  power  at  the  time  of  his  decease^  of  what  nature 

or  kind  soever  the  same  might  be^  he  bequeatl^ed  to 

Inalses.    The  master  having  reported  that  the  legpd 

eMale  passed  by  the  re^idnary  clause  to  the  trustees  s 

Mennder  CL  R,  said,  it  was  dear,  according  to  all  the 

aDthorides,  that  the  legal  estate  in  the  mortgage  land* 

did  no^  pass  by  the  general  devise  contained  in  the  will, 

but  descended  to,  the  heir  at  law.    These  authorities 

siUiblisb,  that  a  legal  trust  estate^  perfecdy  distinct 

bom  the  beneficial  interest  in  the  mortgi^  will  not 

past  by  general  words  applicable  to  personal  estate  in  ai 

willy  unless  it  be  expressly  pointed  at  by  the  testator,  so 

ss  to  shew  that  hie  was  conscious  gf  his  real  estate  in  the 

aioftgiged  premises,  and  intended  to  pass  it 

Omt.  adv^  !OuU^ 

BixucT  J.  now  delivered  the  judgment  of  the  court* 
This  was  an  action  of  replevin,  and  the  defendant  made 
QO0iizance  ondeir  one  Akop^  who  was  the  survivor  of  thr^ 
tnistees  mentioned  in  the  will  gf  P«  Nighting^^  and  the 
queition  was,  whether  the  property  in  questipn,  which  was 
■Mgoge  property,  passed  under  that  will.    There  were 

(a)  ]  WLdani  i  Jbim^ASSlS. 

U  2  two 
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18fi9tf  two  clauses  in  the  will  under  whidi  it-  was  (at  diffisrent 
times)  contended  that  the  property  passed.  One  which 
conyeyed  the  property,  which  was  the  subject  of  that 
clause,  contained  words  sufficiently  large  to  have  included 
the  property  in  question,  but  it  conveyed  that  proper^ 
afterwards  to  trustees  for  the  use  of  certdn  persons  in 
strict  settlement,  and  with  a  great  variety  of  peculiar 
limitations  which  were  not  properly  applicable  to  mort* 
gage  property,  but  more  applicable  to  property  of  which 
the  party  making  the  disposition  was  the  sole  and  ex* 
dusive  owner,  and  upon  the  principle  of  the  cases 
which  have  been  decided  on  the  subject  of  devises  of 
mortgage  property,  we  are  of  opinion  that  it  did  not 
pass  under  that  devise. 

There  was  another  clause  of  the  will  by  which  the 
testator  gave  all  his  money,  goods,  and  securities  for 
money.  It  was  insisted,  that  the  mortgage  property 
passed  under  the  words  securities  for  money.  He  gave 
the  property  mentioned  in  that  clause  to  trustees,  their 
executors,  administrators,  and  assigns,  upon  the  trusts 
thereinafter  expressed.  There  were  no  words  of  in- 
heritance applicable  to  the  bequest,  but  there  Was  a 
word  of  inheritance  applied  as  to  die  manner  in  whidi 
the  pn^rty  was  to  be  disposed  of.  The  testator 
directed  that  the  trustees,  or  the  survivors  of  them,  or 
the  heirs^  executors,  administrators,  or  assigns,  respect- 
ively of  such  survivor,  should  deal  with  the  proper^, 
(to  which  that  part  of  the  will  was  applicable,)  and  for 
some  time,  the  court  had  a  very  strong  impression 
upon  their  minds,  that  by  the  use  of  the  word  <^  heirs^ 
there,  they  might,  under  the  general  words  '*  securities 
for  fiumeyi^  consider  the  mortgage  in  foe  as  passing,  for 
otherwise  it  was  supposed  that  the  word  lieirs  would  have 

had 
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had  nothing  upon  which  it  could  have  operated.  But  1899. 
on  carefully  looking  at  the  will,  it  turns  out  that  the 
proper^  which  had  been  originally  given,  (not  in  that 
daose)  bnt  in  an  earlier  clause  of  the  will,  to  the 
trustees,  was  given  to  them,  their  heirs  and  assigns,  and 
they  were^  during  the  in&ncy  of  particular  persons,  to 
appropriate  the  rents  and  profits  to  uses  which  were 
sped&ed ;  and  the  word  **  hfirs^^  as  it  appears  to  us  in 
the* latter  part  of  the  will,  will  apply  to  the  controul 
iiriiicfa  the  trustees,  their  heirs  and  assigns,  would  have 
over  the  property,  until  some  person  should  come  of 
age^  in  order  to  take  a  beneficial  interest  under  the  will 
in  question.  It  appears  to  us,  therefoi:e»  looking  at  the 
whole  of  the  will,  that  from  the  use  of  the  word  *^  heiri* 
in  that  part  of  the  will,  no  inference  can  be  drawn  that 
the  testator  intended  to  pass  his  real  estate  in  the  mort- 
gaged premises.  ^ 

Now  if  we  cannot  draw  any  such  inference  from  the 
use  of  the  word  ^.^heirs^**  then  the  question  depends 
upon  the  general  devise  of  pioney,  goods,  chattels, 
securities  for  money,  and  other  personal  estate  given  to 
the  trustees,  their  executors,  and  administrators,,  and 
upon  looking  at  those  words,  it  is  the  opinion  of  the 
whole  Court  that  they  are  insufficient  to  pads  the  mort- 
gage property.  \  The  general  rule  with  respect  to  mort- 
gage property,  to  be  collected  from  Doe\  v.  Reade{a)f 
Lard  Bra^fraoke  v.  Inskip  {&),  and  S^lvesier,  Bart.  v. 
Jitrmim{c)f  is  this:  In  the  first  place,  there  must  be 
words ,  sufficittit  in  order  to  pass  the  mortgage  pro- 
perty; in  the  next  place  the  property  must  not  be 
limited  to  uses  inapplicable  to  mortgage  property.  We 
chink  the  mortgage  property  did  not  pass  under  tlpe 

(«)  ST.n.  lis.  (b)  sret,4n.  (c)  lOPneeie. 

U  8  first 
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1829.       first  clausey  because  there  die  salgect  of  deviae  is  limited 
to  uses  not  iqpplicable  to  mortgage  property,  and  we  diink 
that  it  does  not  pass  under  the  latter  claase,  because  the 
words  there  used  are  not  adequate  to  the  passing  of  such 
property*     Crips  y.  Gtysil  was  relied  npcm.    The  words 
of  the  will^  as  stated  in  Cro.  Car.  37.»  certainly  were  very 
similar  to  those  of  the  will  in  this  case ;  but$  on  looking  at 
the  record  of  the  special  verdict  in  that  case,  it  appeals 
that  there  were  words  in  the  will  going  greatly  be- 
yond those^  contained  in  the  report*    According  to  the 
printed  report,  PeUr  Key  gskve  Robert  Key  all  his  goods, 
'monies,  bills,  or  bonds,  mortgages,  'and  specialties  finr 
monies,  and  made  him  his  executor.     Now,  on  n- 
ferring  to  the  record  in  that  case,  it  turns  out  that  tbe 
language  of  tbe  will,   which  was  an  inaccurate  will 
-and  very  short,   was    this,    *^In  the  name  of  God, 
Amen.    I,  Peter  Key^  at  this  present,  blessed  be  Ood, 
'  whole  both  in  bodye  and  mynde,  and  of  perfect  memorye^ 
doe  and  make  this  my  last  will  and  testament  in  manner 
tend  form  as  followeth:  the  rest  of  my  goods  not  ber 
'queathed,    my  money,   bills  or  bonds»   mortgages  or 
specialties  for  money,  I  doe  give  unto  Boberi  Key^  my 
Sonne,  and  do  make  him  my  full  and  sole  executor, 
yea^  and  akoe  my  heire  of  this  jreehauUer     The  spedal 
verdict  states  the  indenture  of  mortgage  which  was 
^  a  fec^ment  and  mortgage  in  fee^  and  it  does  iiot  appear 
•  that  the  testator  had  any  other  property  bat  that  free* 
hold  estate,  of  which  he  could  have  been  considered  as 
making  B/dbert  Key  heir.     He  afterwards  limits  that 
estate  to  Robert  Key  so  long  as  he  shall  have  heirs 
male  of  his  body,  and  if  he  should  cease  to  have  heirs 
male  of  his  body,  then  it  is  limited  to  anotfier  lifiboi 
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Xg^  (I  tike  it  not  bis  siOn,  but  the  son  of  another  child  1S29. 
of  the  tefltatofs)  to  him  and  his  heirs  male  also.  The 
distincfioii  between  this  case  and  Crips  v.  Chysilj  and 
ti^it  which  prevents  its  being  an  authority  to  shew  that 
the  words  in  the  pres^it  will  are  adequate  to  convey  the^ 
pioperty  in  question,  is  this,  that  there  the  testator  not  only 
uws  the  woids  **  mortgages  or  specialties  for  money/* 
and  malcea  his  legatee  executor^  but  he  also  makes  him 
kor,  **  yea,  and  also  my  heire  of  this  freehoulde.**  For 
these  reasons,  we  are  of  opinio^  that  that  case  is  not  an 
aotfaority  to  shew  that  the  words  '' securities  for  money," 
when  limited  to  executors,  administrators,  and  assigns, 
and  when  there  is  nothing  else  in  the  will  to  shew  any  ' 
inteiition  on  the  part  of  the  testator  to  pass  freehold 
property,  are  adequate  to  pass  freehold  estate^  and  con- 
Kqnently  that  the  legal  estate  in  the  mortgaged  land 
did  Dot  pass  to  these  trustees.  The  cognizance  by  which 
&t  defendants  claim  under  them  cannot,  therefore,  be 
supported;  and  the  rule  for  a  new  trial  must  be  made 

Absdiute. 

See  Smimnae  v.  Cooper^  eMmL  37J. 


The  King  against  The  Justices  of  Kent. 
Chiles  RITCHIE^  a  parishioner  of  Graenwich^  By  a  loed  .ct, 

^^  the  menage- 

had  been  rated  to  the  relief  of  the  poor  by  a  tuentofUie 

pariih  poof  woe 
rate  made  on  the   24th   of  June  1828.      By   a  local.  Tested  in  the 

churchwardens, 
eiMHuk,  gtffernorsy  and  flireetors  of  (he  piKrr ;  and  an  appeal  to  them  was  gfven  to  any  person 
Aiekiag  himself  aggrieTed  by  any  Ibiag  to  he  dofie  hy  Yirtoe.of  the  act;  and  if  thtf  appeU 
IsBt  ihottld  be  dissatisfied  with  their  determinaHon,  then  an  appeal  was  given  to  the  quarter 
•esBoos.  A  parishioner  hr? ing  applied,  for  relief  against  a  rate,  to  the  churchwardens,  oveiw 
Mn,  gofemors,  and  directors,  they,  at  a  meeting,  resolved  tb  take  no  further  notice  of  his 
ippljrstinn :  £ield»  thai,  aa  they  had  not  oone  to  any  detartoiiMlod  oo  ihe  subject  matter 
of  his  oompUio^  the  parishioner  could  not  appeal  to  the  quarter  sessions,  -but  that  he  ought  to 
£m  first  i^iiad  foru  mandaraus  to  compel  the  churchwardens,  overseers,  goTemors,  and 
I  to  liaar  the  appeaL 

U  4  act, 
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1829.       act,  the   management  of  the  poor  in  that  parish  it 
"""""""       ye$ted    in    the    church wardensy   overseers,  goyemorSt- 

The  Kiiva  • 

agamu        and  directors.      On  the  14th  of  December  1827,  the 
Tbe  Jiudces  of 

KxNT.        parishioners  in  vestry  assembled,  resolved  that  the  sum 

of  160/.  18s.  should  be  paid  out  of  the  poor's  rate  ta 
Boberi  Suter^  the  then  vestry  derk,  for  services  per* 
formed  by  him  during  the  time  he  held  that  office,  and' 
for  which  no  charge  had  been  theretofore  made  to  the. 
governor  and  directors  of  the  poor^  jRiichie  otgected  to 
the  payment.  Three  of  the  governors  on  the  2d  of 
Jub/  1828,  signed  a  check,  payable  to  SideTf  and  the 
same  was  paid.  The  defendant  considering  himself 
aggrieved,  within  one  month  after  the  signing  of  such 
check,  namely,  on  the  16th  ofjulyy  applied  for  reliel^  pur- 
suant to  the  provisions  of  the  local  act(a},  to  the  church- 
wardens. 


.  M  By  5.  C5*  it  is  enacted,  that  if  any  person  shall  think  Umaelf 
BggrieYed  by  any  rate,  or  any  rule  or  order,  or  other  matter  or  thing  to  be 
made  or  done  by  the  said  diufch  wardens,  oveneefi,  and  governors  and  di* 
rectors,  by  virtue  of  this  act,  such  perwn  may  i^ly  for  relief  to  tba  said 
churchwardens,  overseers,  and  governors  and  directors  at  any  of  their  meet* 
ings,  provided  that  such  appeal  be  made  within  one  calendar  month  next 
after  p^ment  of  such  rate  shall  have  been  demanded,  or  next  aftar  auch 
rule  or  order,  or  other  matter  or  thing,  shall  have  been  made  or  doDOr  and 
the  said  churchwardens,  overseers,  and  govemon  and  directors  may  examine 
such  persons,  or  any  witness,  upon  oath  or  affirmation  touching  the.  mat- 
ter of  such  appeal,  and  (if  they  think  such  pemn  aggriev^)  givte  such 
relief,  or  make  such  order  in  the  matter  as  to  them  shall  seem  meet. 

Bjr  s.  64.  it  b  further  enacted,  that  if  any  such  person  be  dissatitfied 
with  the  determination  of  the  said  chttschwardens,  oversecrsy  and  govemofs 
and  directors,  in  regard  to  any  rate  complained  of,  such  penon  shall  never- 
theless pay  the  said  rate,  and  after  payment  of  the  said  rate,  but  not  olhel'- 
wise,  snch  pemn  may,  wttbin  thiee  calendar  months  next' after  the 
determination  of  the  said  churchwardens,  overseers,  and  goveiUBtt  aad 
directors,  appeal  as  hereinafter  provided. 

'  By  f.  S5.  it  is  fturtfaer  enacted,  that  it  shall  be  lawful  for  any  person 
dissatisfied,  witfa  the  determination  of  the  said  chutcfawardens^  bverseeh^ 
tad  govemon  and  directors  in  regard  to  any  rate^  or  any  rule  ot  oidcr^  or 
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wnxdeas,  overseersy  goyemors,  and  directors,  of  the  poor       1 829. 

of  the  parish  of  Greenwich^  (at  a  meeting  held  on  that 

day)  against  the  poor-rate,  on  the  ground  that  the  pay-       ag^dnu 

The  Justicw  of 

meat  to  Sider  was  illegaL  A  meeting  of  the  church-  Kzkt. 
wardens,  overseers,  governors,  and  directors  of  the  poor, 
was  held  on  the  24th  of  Jubf^  when  a  resolution  was 
mofed,  seconded,  and  carried,  that  no  further  notice 
should  be  taiten  of  Biichi^s  application  for  relief.  -  He 
bong  dissatisfied  with  this  resolution,  on  the  19th  of 
SifUmber  1828,  gave  notice  of  appeal  to  E.  W.  Jame^j 
the  derk  to  the  governor  and  directors,  against  the  said 
reaolution,'  as  being  a  thing  done  by  them  at  the  sud 
meeting,  and  entered  into  a  recognizance  and  caused 
tbe  appeal  to  be  entered.  It  was  objected  at  the  sessions 
that  the  appeal  ought  to  have  been  against  the  signing 
of  the  check,  or  the  payment  of  the  money.  The 
sessions  refiised  to  hear  the  appeal.  A  rule  nisi  had 
been  obtuned,  for  a  mandamus  to  the  sessions  to.  enter. 
oontiBBances  and  hear  the  appeal. 

Sir  James  Scarlett  and  2).  Pollock  now  shewed  cause* 
Tbe  sessions  were  right  in  refusing  to.hear  Uie  appeal,  be-, 
cause  the  maliter  had  not  been  heard  or  determined  by  the 
churchwardens,  overseers,  governors  and  directors,  they 
hafiog.refused  to  hear  the  complaint  altogether.  That 
being  so,  the  appellant  ought  to  have  applied  for  a  maU'^ 


aHMr  nutter  or  chiog  as  albrentd,  or  for  any  person  who  may  feel  himself 
Wieved  by  any  dVder  6t  conVicdon  of  any  Justice  of  tbe  peace  undc^ 
^  MX,  to.appeal  to  the  jnatices  of  the  peace  at  some  genend  session  of 
thepeece^  or  general  quarter  session  of- the  peace  to  be  bolden  for  the 
c^n^  0^  JTmly  within  four  calendar  months  next  after  the  determination 
of  tfaessid  chtiichwardeiis,  oyerseers,  and  goveiuuis  and  dfrectors  or  nest 
«Asr  flich  nittifc^  of  comj^aint  or  Appeal  ^all  haT»  arisen. 

damus 
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1M9»  daiM$  to  eompel  them  to  hear  the  appeal ;  fmd»  if  thq^ 

/"~*  had  then  come  to  any  determinatioB  on  ^e  sttMeef 

The  KtNo  "^  ^ 


wMtf       maUer  of  the  OOToplainty  he  mighty  iC  disaatkfled  vith 
KsMk       that  determinalioD)  haTe  appealed  to  die  sessions* 


BdUand  and  C  XfOW  contr^«    The  qoestion  is^  whe- 
ther the  refusal  to  tako  any  Botioe  of  the  eomplaint  be 
OF  be  not  a  matter  or  thing  done  within  the  meaning  of  the 
act  of  parliament'    The  impellent  applied  to  the  ehnrdb^ 
wardens,  overseers,  govarnors,  and  directors,  for  relief 
against  the  rate.     They  in  effect  refused  to  grant  him 
any  rdief.    In  Rex  v.  T\icher  (a),  the  magistrates  at  a 
special  pet^  sessions  had  dismissed  an  application  under 
^  S  6. 4.  c.  S9.  5. 2.,    not  on  the  mertts,  but  on  a 
mistaken  notion  of  law,  and  it  was*  held  that  an  appeal 
lay  to  the  general  quarter  sessioiuu    There  the  statute 
gave  jarisdiction  to  the  justices' at  petty  sessions,  to  hear 
and  determine  the  complaint  brought  before  them,  and 
then  raacted,  that  if  any  person  should  think  himself 
aggrieved  by  ai^  thing  done  under  that  act,  such  person 
might  appeal  to  the  quarter  sessions*    It  was  contended 
that  the  dismissal  of  the  complaint  by  the  jostioes  at 
petty  sessions,  was  iiot  a  thing  done  within  the  meaning 
of  the  act  of  parliament*      But  the  C!ottrt  weia  of 
opinion  that  it  was,  and  that  the  sessions  oiB^t  to  have 
heard  the  appeal* 

Lord  Tenterden  C.  J.  By  the  sixty-third  section 
of  the  ac^  any  person  who  thinks  himself  aggrieved  by 
any  rate,  or  any  rule  or  order,  or  other  matt^  or  tiiiog 
to  be  made  or  done  by  the  churchwardens,  overseers, 

(a)  S3!Rrrfi.4-<7i«M.544. 

governorsi 
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governorsi  and  directors,   by  virtue  of  the  act»  may        189d. 


TIm  Knro 


apply  for  relief  to  the  said  churchwardens,  overseers, 
goremors,  and  directors,  at  any  of  their  meetings,        ivoaur 

Tlie  Jmtioes  of 

pnmded  the  application  be  made  within  the  time  therein        Kbht. 
ipedfied ;   and  they  are  empowered  to  examine  wit- 
nesses on  oath,  toocbing  the  matter  of  soch  appeal,  and 
to  gife  rdie£ 

By  section  aix^^five,  any  person  dissatisfied  with  the 
determination  of  the  said  diurchwardens,  overseers^ 
governors,  and  directors,  may  appeal  to  the  general 
qosrter  sessions  within  the  time  therein  specified. 

In  tUfl  case,  a  rate  was  made,  and  a  sum  of  money 
Qitieied  to  be  pod  oot  of  that  rate  to  Skder.  JSiickie 
olijeoted  to  such  paymient,  and  applied  for  rdief  under 
the  sbty-third  section,  to  the  churchwardens,  overseers, 
govfttnors,  and  directors,  assembled  at  a  meeting  on  the 
16di  of  My.  They  resolved  that  they  would  take  no 
DOCioe  of  his  application  for  relief;  they  rdused,  in 
fiiet,  to  hear  the  appeal  at  all.  The  proper  course, 
Qoder  diose  circumstances,  would  have  been  to  have 
sppCed  to  this  Court  for  a  mandamus,  to  compel  them 
to  hear  his  appeal ;  if  they  had  heardjt,  and  come  to  a 
determination  upon  it,  and  he  had  been  dissatisfied  with 
that  determination,  he  might  then  have  appealed  to  the 
qmrter  sessions.  In  Bex  v.  Tudker^  the  justices  at 
petty  sessions  heard  the  evidence  and  dismissed  the 
ippeaL  The  rule  for  a  mandamus  must  be  ifis- 
chaiged. 

Rule  discharged  (a). 

(a)  Tins  case  was  argued  and  determined  in  the  term,  bat  was  un- 
avoidably omitted  in  ita  proper  place. 
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Do£  dem.  Courtail  against  Thomas. 
By  an  order  of    EJECTMENT.    Plea,  not  guilty.    At  the  trial  be* 

the  Court  of        -■-'   ^  — ^  o       ^ 

Cbanoeiy,  fore   GaseUe  J.,  at  the   Summer  assizes  for   tlie 

depaiding1b«-  county  of  Hereford  1828  ;  it  appeared  that  the  lessor  of 
senindUttOT,  ^^^  plaintiff  claimed  under  a  lease  alleged  to  have  been 
^^^ITthe  8"^°^  ^  1^™  ®»  ^®  1®*  of  FAmary  1828,  by  the 
hands  of  the       Honorable  Booth  Grevj  and  Francis  Ann  his  wife.     In 

leiaor'i  attor-  *^ 

ney,  the  lessee    order  to  prove  that  such  a  lease  existed,  the  plaintiff 

being  at  liberty        ,,    ,  »  r 

to  inspect  the  Called  the  attorney  who  had  the  lease  in  his  possession. 
ejectment  ^^  He  Stated  upon  the  Toir  dire  that  he  was  the  attorney 
see  against  t^-  ^^^  ^^  Honorable  Booth  Greyj  and  that  he  had  received 
sc^n"itwai  ^^  ''®*®®  ***  ^^  character  of  attorney  from  Mr.  Grify,  and 
Md^that  the  ti,(^^  j,e  hgid  it  in  ^i,aj  character.  The  learned  judge  was 
dbeiMsorwas     of  opinion  that  he  ought  not  to  produce  the  lease^  it 

duce  the  lease,   haviniT  been  civen  to  him  in  his  confidential  and  pro- 
it  not  being  ©  o  r 
part  of  the        .fessional  capacity.    The  plainUflb  then  put  in  a  bill 

lessor's  title 

The  lease,  filed  by  Courtail  against  the  defendant, /and  Mr.  Gr4jf 
i^iMsradto^^  and  the  defendant's  answer;  and  it  appeared  thereby 
SfA^LStiw"  ^^^^  ^^  ^®^^  ^^^^^  *  demise  from  Greyy  made  sub- 
that  uH  w**^^'  sequently  to  the  supposed  lease.  An  order  of  the 
not  a  surrender   Court  of  Chancery  made  in  the  suit  was  also,  read, 

bj  operaoon  of 

law,  nor  primd   whereby  the  defendants,  Thomas  and  Grey^  were  ordered 

fade  evidence 

of  a  surrender  within  ten  days  to  deposit  at  the  oflSce  of.  Messrs. 
in  writing,  and   Boteman  and  Jones  the  lease  (which  they  alleged  to  be 

that  the  lease 

Was  eridence  of  the  lessee's  title. 

It  appeared  that  before  the  lease  was  granted,  the  demised  premises  were  settled  for  Wf* 
on  A.f  with  power  to  charge  thb  estate  with  an  annuity  for  any  husband  she  might  marry, 
and  portions  for  younger  children,  and  power  to  grant  leases  for  twenty-one  years ;  and  that 
she  granted,  bargained,  sold,  demised,  limited,  and  appointed  the  same  to  trustees  for  the 
term  of  500  year*,  upon  trust  that  they  should  (if  she  should  by  deed  so  direct  and  appoint), 
by  mortgage,  or  sale  of  the  said  premises  for  the  whole  or  any  part  of  the  term  of  500  yean, 
raise  portions  for  younger  children :  Held,  that,  taking  the  whole  deed  together,  tba  term 
until  it  was  called  into  action  was  subserrient  to  the  leasing  power ;  and  that  to  an  qed- 
ment  brought  by  a  Icaseei  holding  under  a  lease  granted  tubseqiaeotly  to  the  deed  of  aattla- 
tnent^  the  term  for  500  years  was  no  answer. 

can- 


nr  THE  9th  &  I  0th  Years  of  GEORGE  IV.  289 

canoeUed,)  and  the  counterpart,   and  the  plaintiff  in        1889. 
eqoitjr,  OmrtaiU  was  to  be  at  liberty  to  inspect  the  . 

same.      Upon  thb  evidence,  the  learned  judge  was      Coomail 
of  opinion  that  the  lease  ought  to  be  produced.     The       Thomas. 
lease  was   then  produced,   and   it  appeared  that  the 
names  of  the  parties  had  been  torn  off,   but  it  was 
proved  to  have  been  in  the  possession  of  Caurtail  in  a 
perfect  state.     It  was  then  objected,  that  as  the  lease 
was  produced  in  a  cancelled  state,  some  evidence  should 
be  given  on  the  part  of  the  lessor  of  the  plaintifi^  to 
shew  how  it  came  to  be  in  that  condition ;  the  primft 
iade  presumption  from  the  state  it  was  in,  being  that  it 
had  been  surrendered.      The  learned  judge  was  of 
opinion,  that  as  the  lease  was  proved  to  have  been  ex- 
ccated  and  delivered  to  the  lessor  of  the  plaintiff,  he  had 
made  out  a  primft  facie  case,  and  that  it  lay  on  the 
defendant  to  shew  that  it  had  been  surrendered  by  deed 
or  note  in  writing,  or  by  act  and  operation  of  law.    The 
defendant  then  set  up  an  outstanding  term  in  Lord 
Stowed  Hi  the  time,  when  B.  Grey  granted  the  lease  to 
the  plaintiff;  and  for  that  purpose^  put  in  the  will  of 
Ttomas  Pryccy  the  father  of  Mrs.  Grey^  who  being 
sosed  in  fee  of  the  premises  in  question,  by  will  of  the 
lOdi  dljubf  1788,  devised  all  his  freehold  and  copyhold 
manors,  messuages,  &c.,  to  trustees  in  trust;  as  soon  as 
his  youngest  daughter  shotild  attain  the  age  of  twenty- 
one,  to  convey  the  same  to  the  use  of  Frances  Annei  his 
ddest  daughter,  for  life,  and  with  power  to  her  to  charge 
the  estate  with  an  annuity  of  400/.  a  year  for  any  hus- 
hand  she  might  marry,  and  also  5000/.  for  the  use  of 
her  child  or  children.     There  was  a  power  for  the 
trostees,  or  the  daughters,  when  of  full  age,  to  make 
Ittses  for  twenty-one  years.  -  Elizabeth^ .  the  youngest 
daughter,  attained  the  age.  of  twenty-one  on  the  17th  of 

MxmJi 
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18f  9.  Mara  1809  f  fwd  by  lease  end  release  of  the  17di  and 
^  ,  I8th  of  March  1802,  the  tmateea  coorey^  Uie  estate  to 
GomAu.  Frances  Anne^  (Mrs.  Grey)  for  life  in  pursuance  of  the 
Tnnus.  Will.  On  the  19th  of  Af^irt^  1808»  by  a  aettleaamt  on  her 
marriage^  madcf  between  Henry  Earl  of  Standi  of  the 
first  part»  W.  B.  Grey,  the  second  son  of  the  said  £sri> 
of  the  second  parti  and  the  said  Fraano^  Am^Qrry  (then 
FrMces  Aim  Pryce)  of  the  third  put,  and  the  B#fr 
Honorable  George  Harry  Grey,  eldest  son  of  the  said 
Ear],  and  W.  Dighy,  of  th^  fourth  part,  Mcs.  Grg 
Obarged  the  estates  with  an  annuity  of  40D/.  Sx  her 
husband,  and  50002.  for  younger  children.  Hie  deed  of 
settlement  then  proceeded  as  follows ;  —  <<  And  the  nov^ 
stating  indenture  witiiesaeth,  that  in  fbrtber  punaanee 
of  the  powers  aforesaid,  and  for  the  considemtion  therein- 
befere  expressed,  she,  Frances  Ann  Pryccj  did  grant, 
bari^n,  sell,  demise^  limit,  and  appoint,  unto  the  said 
G.  H.  Lord  Grey  and  W.  Digiy,  their  executory,  &e^ 
all  and  singular  the  said  manors,  messnagea,  &rms, 
lands,  tenements,  and  hereditaments,  given  and  devised 
by  the  said  thereinbefore  recited  ^1,  and  by  the  no# 
statmg  deed,  charged  and  made  Hable  as  aforesaid,  ttf 
hold  the  same,  with  their  appurtenances,  (butsubjsci, 
and  without  prqudice^  to  the  said  rentHsharge  of  4<KA) 
unto  the  said  G*  H.  Lord  Grey  and  IV.  D^by,  their 
executors,  8(c.,  for  the  tarm  of  500  years  from  theace" 
forth  next  ensuing,  upon  trust;  that  if  diere  should  ha 
one  or  more  child  or  children  of  the  said  intended 
marriage^  (other  than  and  except  an  ddeat  or  only  sod) 
then,  th«t  they  G.  H.  Lord  Graf  and  W.  Dtghy^  ot  the 
survivor  of  them,  his  executors  or  administrators,  sboald 
immediately  after  the  decease  of  the  said  Frances  Af^ 
Pryce,  or  in  her  life-time,  if  she  should  by  any  deed  so 
director  appoint,  by  mortgage^  sale^  or  other  difpoiltM^ 
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of  idl  «ir  jD^F  part  of  thei  Mid  9(UiDor%  h^«dilioiebl9> 

mi  DfOBlifQis  th^B^inbefore  grwted  and  domUed  fi>r  «U     _ 

or  my  pkri  of  tibe  s^id  term  of  500  ye^rs,  or  b;  aod      Cooavaa 


out  pf  tbe  renta»  issues,  and  profits,  of  the  same  pi^      Tiiom4« 

psemises,  or  tqr  all  or  any  of  the  said  ways,  neaos,  or 

^aay  other  such  ways  or  maans  as  tbe  siud  trustees 

ihosld  think  reasonable  and  proper,  levy  and  raise  for 

the  portion  or  povtions  of  such  child  or  children  (other. 

ihtfi  and  except  an  eldest  or  only  son)  the  sum  oC 

50002.;  and  pay  or  divide  the  same  in  the  manner 

Ibereia  particularly  mentioned.''    It  was  contended,  that 

IS  the  tsrm'  was  made  to  commence  not  after  the  death 

ef  ihfi  tenant  for  lifia^  but  was  created  out  of  the  hie 

eitite,  it  vested  in  the  trustees  from,  the  execution  of  the 

sdtlsmeDt;  and  that  theveibre^  aldiough  there  was  a* 

pover  to  grant  leases  fer  twenty-one  years,  that  power 

wss  suigect  to  the  term  of  500  years,  which  was  the  first 

Icgd  estate.    On  the  other  hand,  it  was  insisted  that  the 

power  of  leasing  diq)laced  this  ontatanding  term,  and 

thst  as  the  defendant  claimed  under  B.  Greg^  he  was 

sitopped  firom  setting  up  the  term.     OauleeJ.wM  of 

thit  opiomn.  and  a  verdict  was  found  for  tbe  lessor  of 

die  plaintiK    In  hist  Michaelmas  term, 

Campbdl  moved  for  a  new  trial  upon  all  the  points. 
Knt,  he  contended  the  attorney  ought  not  to  have  been 
esmpelled  to  produce  the  lease.  The  answer  in  Chan-* 
eery,  and  tbe  order  made  in  the  suit,  proved  the  statement 
to  be  correct  that  the  attorney  held  the  lease .  in  bis 
confideotial  and  professional  capacity. .  No  notice  waa 
given  to  the  defendant  to  produce  the  lease,  but  the 
ittomey  vfos  aerved  with  a  subpoena  duces  tecum.  But 
he  coatcmded  secondly,  that  the  lessor  of  the  plaintiff 

ought 
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18S9.       ought  feo  have  given  some  evidoioe  to  explain  how  the 
lease  came  to  be  in  the  possession  of  the  lessor  in  a  < 


CoumTAiL  celled  state.  For  although,  since  the  statute  of  frauds, 
Thouas.^  the  mere  cancelling  of  a  lease  will  not  amount-  to  a 
surrender,  Boe  dem.  Berkley  v.  The  Archbishop  of 
York  (a),  yet  as  the  lease  was  in  the  possession  of  the 
lessor  in  a  cancelled  state,  a  presumption  thence  arosa, 
that  there  had  been  a  surrender  in  writing,  or  by 
act  and  operation  of  law,  and  it  then  lay  upon  the  lessor 
of  the  plaintiff  to  rebut  that  presumption,  by  shewing 
how  it  came  to  be  in  that  state.  It  was'primi  &cie 
evidence  of  a  surrender,  on  the  .same  principle  that 
the  possession  of  a  bill  of  exchange  by  the  acceptor.is 
evidence  of  payment  Thirdly,  he  contended  that  the 
defendant  Thomas  was  .not  estopped  from  setting  up 
this  outstanding  term.  There  was  no  privity  between 
Couriail  and  Thomas.  The  latter  was  in  the  nature  of  a 
purchaser ;  (it  being  wholly  immaterial  whether  he  pur-, 
chased  by  a  fine  or  a  rack«>rent,)  or  in  the  nature  of  a 
mortgagee,  where  *there  has  been  a  prior  mortgage* 
Now  where  there  had  been  three  mortgagees,  it  was 
held  that  the  third  mortgagee^  having  obtamed  the  l^gal 
estate,  might  bring  ejectment  against  the  former  two^* 
GoodtiOe  v.  Morgan  (6).  [Lord  Tenterden  C.  J.  There 
the  last  mortgagee  had  got  in  an  outstanding  tenn.3 
Suppose  that  the  first  mortgagee  brought  an  ejectment 
against  the  second  mortgagee,  then  the  (question  would  be 
whether  the  second  mortgagee  could  set  up  a  term  prior 
to  the  first  mortgage.  The  question  in  the  present  case 
is  much  tlie  same.  It  seems  quite  dear  upcm  the  autho* 
rity  of  that  case^  that  the  second  mortgagee  might  set 
up  a  prior  term.    Here  the  trustees  of  the  term  might- 

-    (a)  6  Sou,  86.  {h)  I  7.  R.  'SSS. 

have 
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bwt  bKMghC  an  ejectmeiit  to  bafie  got  into  possession^       I8S9. 
tonbethoSOOO/.  ITT* 

COVRTAII. 

/    ngainsi 

Lord  Tbktbrdxv  €•  J.  It  appears  clearly  that  Tsomai. 
Mr.  B.  Qrey  might  hare  been  subpoenaed  at  the  trial 
and  oompeUed  to  prodwce  the  lease,  because  it  is  not 
part  of  his  title.  And  if  he  could  be  compelled  to 
prodnca  itf  then  Mr.  Jbn^  who  stands  in  the  situ- 
ttfon  b  whieh'  Mv.  Bo(^h  Grey  did,  was  bound  to  pro- 
dace  it. 

As  to  the  point  relating  to  the  outstanding  term,  in 
order  to  get  properly  at  the  ciEect  of  that  term,  we  must 
look  at  the  wfade  of  the  instrument  It  is  a  well  esta- 
Uisbed  mle^  that  every  instrument  is  to  be  construed  by 
til  that  is  contained  in  it.  Now  it  appears  that  an  estate 
«as  given  U>  "bixn.Grey  (or  life,  widi  a  power  to  her  to 
grant  leases  for  twenty-one  years.  Then  the  term  for 
000  years  is  made  to  commence  in  computation  of  time 
ifluaediately,  but  for  certain  purposes  it  is  not 'to  take 
eflbet  immediately.  Mr.  Grey  is  to  have  an  annuity  under 
Imt  power  during  his  life,  and  a  snm  of  money  is  to  be 
raised  for  the  children,  which  cannot  be  raised  except  ^ 
onder  the  same  authority,  emanating  -from  Mrs.  Grey. 
New,  if  we  were  to  hold  that  the  term  which  was  vested 
m  die  trustees  was  to  be  the  first  legal  estate  in  the 
premises,  nncontrouledby  any  other  matter,  the  leasing 
power  would  "be  nuU  and  void,  because  the.  person  in 
^v^KMu  the  term  is  vested  might  then  at  any  time  turn 
oet  the  leasees.  In  order  to  avoid  that  inconvenience, 
sod  to  give  effect  at  the  same  time  to  the  whole  import 
of  the  instrument,  we  must  consider  the  leasing  power 
as  controuling  and  superseding  the  term,  and  hold  that 

Vou  IX.  X  the 


^S94 


CASES  IN  HILARY  TERM 


.1829. 

.  "Doe  dem. 

COURTAIL 

against 
Thomas. 


the  term  ought  not  to  have  eflfect  until  the  period  whe& 
the  trustees  call  that  term  into  action.  When  they  have 
called  that  term  into  action,  the  leasing  power  will  be  put 
an  end  to;  but,  until  that  be  done,  the  term  must  be 
considered  as  subservient  to  the  leasing  power. 

When  this  lease  was  produced  at  the  trial,  it  came 
<  from  the  hands,  not  of  the  lessee,  but  of  the  lessor;  and 
it  was  in  a  cancelled  state.    That  raised  a  question, 
upon  whom  lay  the  burthen  of  shewing  how,  and  under 
what  circumstances,  it  came  to  be  in  a  cancelled  state. 
In  the  case  of  Boe  d.  Berkeley  v.  The  Archbishop  of 
York  (a),  the  circumstances  under  which  the  lease  was 
cancelled  were  clearly  explained.     There  it  appeared 
that  the  first  lease  was  cancelled  merely  with  a  view  of 
granting  another  good  and  valid  lease:  the  presumptiou 
of  a'  good  and  valid  surrender,  which  might  otherwise 
have  arisen  from  the  instrument  being  in  a  cancelled 
state,  was  thereby  rebutted ;  and  it  was  held  that  the 
cancellation  of  the  former  lease  did  not  defeat  the  estate 
of  the  lessee.     Nothing  of  that  kind  appears  in  this  case. 
The  lease  in  the  hands  of  Mr.  Grey  (if  valid  and  suhr 
sisting)  ought  not  to  be  in  the  state  in  which  it  is:  I 
think  it  is  fit  to  consider,  whether  the  fact  of  its  being 
in  a  cancelled  state,  in  the  hands  of  the  grantor,  un- 
explained, was  not  prima  fiicie  evidence  of  a  good  and 
valid  surrender ;  and  whether,  under  such  circumstances] 
it  was  not  incumbent  on  the  party  who  insisted  that  it 
was  a  valid  subsisting  lease  to  shew  how  it  came  to  be 
in  a  cancelled  state.    Upon .  that  point  only,  I  think 
there  should  be  a  rule  for  a  new  trial. 


{a)  «^oil,86. 


Taimm 
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Tnmton  and  Matde  now  shewed  cause.     Since  the        1829. 
statote  of  frauds,  there  cannot  be  a  valid  surrender  of  a  *~* 

Do«  dem. 

lease  except  by  deed  or  note  in  writing,  or  by  act  and      Courtail 

_  ,  _,  .  ^  .  againai 

operation  of  law.  There  is  no  pretence  for  presuming  Tuomai. 
in  this  case  a  surrender  by  operation  of  law.  .  The  fact 
of  the  names  having  .been  torn  off  the  instrument,  was 
not  prima  facie  evidence  of  a  surrender  by  deed  or  note 
in  writing.  The  only  presumption  arising  from  that  fact 
iS|  that  the  lessee  intended  to  surrender,  —  not  that  he 
actnally  had  surroidered.  There  was  no  evidence  that 
any  note  in  writing  ever .  existed ;  and  there  is  no 
gronnd,  therefore,  for  presuming  that  it  did.  Magermis  v. 
itCuUogh  (a)  is  an  express  authority  to  shew  that^  since 
the  statute  of  frauds,  a  lease  for  years  cannot  be  sur- 
rendered by  cancelling  the  indenture ;  because  (as  it  is 
.there  stated)  the  object  of  the  statute  was  to  take  away 
the  manner  they  formerly  had  of  transferring  interests  in 
hind  by  signs,  symbols,  and  words  only. 

CampbM  and  BusseU  Seijt.  contriu  The  fact  of  the 
kaae  having  been  produced  in  a  cancelled  state,  raises 
prima  facie  a  presumption  that  the  parties  not  only  in- 
iended  to  cancel  it,  but  that,  in  pursuance  of  that  intention, 
the;  had  done  all  which  the  law  requires  to  effect  that 
intentioo.  It  lay  on  the  party  who  relied  upon  the  in- 
>tnunent  as  a  valid  subsisting  lease,  to  shew  the  circum-  « 
stances  under,  which  it  became  cancelled,  in  order  to 
rebut  the  prima  facie  presumption  of  a  valid  surrender, 
^ing  from  the  fact  of  its  being  in  that  state.  In  Eoe 
^«  Berkdof  v.  Archbishop  ^  of  York,  it  was  stated  in 

(a)  Gilb.  IL  235. 

X  2  argument. 
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1829.       argument,  and  not  denied,  that  althcAigli  befbra  the 
^     ^  statute  offraudd  there  could  be  no  surrender  of  a  thine 

I>OK  dein.  ° 

CoDRTAiL      lying  in  grant  except  by  deed,  yet  it  was  always  oon- 
Thomas.       sidered  that  the  cancelling  of  a  lease  of  a  thing  Ijring  in 
grant  was  evidence  of  a  surrender ;  and,  in  Bacon^s  Jb. 
tit.  Lease,  (S),  3.  it  is  said,  <<  if  a  l^see  for  life  or  years 
take  a  new  lease  of  the  same  lands,  though  sneh  second 
lease  be  void  for  any  defect  in  the  making  or  execution 
of  it,  yet  it  is  a  surrender  of  the  fir^t  lease,  8cc. ;  and 
such  contract  for  a  new  lease  is  good  evidence  to  a  jury 
of  a  surrender."     Upon  the  same  principle  in  this  case, 
the  fact  of  the  lease  being  in  a  cancelled  state  is  evidence 
of  a  surrender. 

Baylet  J.  This  is  a  very  clear  case.  He  lease, 
which  was  duly  executed,  found  its  way  into  the  pos- 
session of  the  lessee)  and  began  to  operate.  The 
statute  of  frauds  says,  that  no  lease  shall  be  surrendered 
unless  by  deed  or  note  in  writing,  or  by  act  and  operation 
of  law.  In  this  case  there  is  no  pretence  for  saying 
that  there  was  a  surrender  by  act  and  operation  of  law. 
Ilien  h  there  oris  there  not  reasonable  ground  for  say- 
ing that  there  was  a  surrender  by  deed  ot  note  in  writ*- 
ing  ?  The  lease  is  now  in  the  possession  of  the  lessor: 
how  it  got  there  does  not  appear.  The  names  are  cat 
off:  how  they  came  to  be  cut  off  does  not  appear. 
But  when  the  period  of  time  which  has  elapsed  since 
the  lease  was  granted  and  the  present  period,  and  also 
the  state  in  which  these  parties  have  been  during  part 
of  the  intermediate  space  of  time,  is  considered,  is  tbene 
any  foundation  for  saying  that  there  has  been  a  note 
in  writing  by  which  that  lease  hasftieen  surrendered? 

The 
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The  period  of  time  at  which  it  found  its  way  into  the 
possession  of  the  defendant!  Mr.  Grof^  does  not  appear, , 
nor  how  he  got  it :  nor  whether  he  got  it  immediately 
from  Mr.  Cowrtail^  or  from  any  person  in  whose  hands 
Mr.  CowrtaU  had  deposited  it,  or  in  what  state  it  was 
when  he  got  it  from  Mr.  CowrtaiL  But  this  does 
appear^  that  in  the  intermediate  space  of  time  there  was 
a  bill  in  chancery,  and  an  answer  in  chancery,  and  that 
an  order  was  made  in  that  suit  that  this  lease  should  be 
produced  for  the  inspection  of  Mr.  Courtaih  when  he 
should  reasonably  require  it  That^  therefore,  does 
raise  an  inference  that  there  has  been  some  dispute 
between  these  parties  upon  the  subject  of  this  leas^  and 
upon  the  subject  of  the  state  in  which  the  leas^  was. 
Now  the  lease  is  in  the  possession  of  Mr.  Grey.  That 
alone  is  no  evidence  of  its  having  been  surrendered.  It 
is  properly  conceded,  that  it  is  pnly  upon  the  ground 
that  we  may  be  warranted,  from  the  state  in  which  the 
lease  1%  in  presuming  that  there  had  been  a  note  in 
writings  that  we  can  say  the  provision  of  the  statute  of 
frauds  has  been  complied  with.  Now  the  &ct  of  its 
being  in  the  possession  of  Mr.  Grq/^  and  in  a  cancelled 
state,  does  not  seem  to  me  to  furnish  any  presumption  in 
this  case  of  there  having  been  a  note  in  writing.  It  is 
for  Mr.  Grey  to  mak^  out  that  it  has  been  duly  sur^ 
Tendered.  The  burthen  of  proof  in  that  respect  lies 
upon  him.  He  has,  it  is  true,  in  bis  possession  the 
instrument  in  a  cancelled  state,  but  that  warrants  an 
inference  only  that  somehow  or  other  it  got  into  his 
possession  in  a  cancelled  state.  That  alone  will  not  do* 
That  does  not  make  out  his  case.  He  must  rely  upon 
a  surrender  by  deed  or  note  in  writing;  and  there  is  no 
evklenee  at  all  of  there  ever  having  been  a  surrender  by 

X  3  deed 


1829. 
Poi  deni* 

COURTAK 
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1829.        deed  or  note  in  writing.     If  this  lease  had  been  in  pos- 

session  of  Mr.  Grei/f  without  any  dispute,  for  a  long 

CouRTAiL      series  of  years ;  or  if  there  had  been  any  destruction  of 

against 

Thomas.  Mr.  Grey's  papers,  or  any  change  of  residence,  or  any 
foundation  for  supposing  that  there  might  have  been  a 
note  in  writing,  and  that  that  note  had  been  destroyed, 
that  might  have  been  a  ground  for  raising  a  presumption 
that  there  was  a  note  in  writing  accompanying  the  lease 
when  it  got  into  Mr.  Grey's  possession.  But  in  this 
case  there  is  no  reason  to  suppose  that  there  ever  was  a 
note  in  writing  accompanying  that  document  when  it 
found  its  way  into  the  possession  of  Mr.  Grey.  I  there- 
fore think  that  the  verdict  was  right,  and  that  the  rule 
must  be  discharged.  ^ 

LiTTLEDALE  J.     It  is  quite  clear  that  there  was  not 
%  in  this  case  any  surrender  by  operation  of  law.     A  sur- 

render by  operation  of  law  takes  place  where  a  lessee 
for  life  enfeoffs  him  in  reversion  in  fee,  or  where  the 
lessee  and  lessor  join  in  a  feoffment ;  or  where  a  lessee 
for  life  or  years,  accepts  a  new  lease  from  the  lessor. 
Then,  if  there  was  not  any  surrender  by  operatiou  of 
law,  the  question  is,  whether  a  surrender  by  deed  or 
note  in  writing  is  to  be  presumed  in  this  case.  The 
statute  of  frauds  expressly  requires  a  surrender  to  be 
by  note  in  writing,  or  by  act  and  operation  of  law.  To 
put  the  case  in  the  strongest  way  for  the  defendant,  I 
will  suppose  that  Mr.  Courtail  and  Mr.  Grey  met  toge- 
ther, that  it  was  agreed  between  them  that  Mr.  Courtail 
should  give  up  the  possession  of  the  property,  and  that 
the  lease  should  be  cancelled,  and  that  they  cut  off  the 
names  with  the  intention  of  cancelling  the  lease ;  and, 
upon  such  a  state  of  facts,  I  think  it  perfectly  dear 

there 


19  THE  9th  &  10th  Years  of  GEORGE  IV,  299 

there  would  not  have  been  a  valid  surrender  of  the  lease       1829. 
since  the  statute  of  frauds.     This  was  the  very  mischief      "     ~  . 
intended  to  be  remedied  by  that  statute.     Before  that      Couktail 
statute,  people  put  an  end  to  terms  by  parol.     The      ThoxaW 
object  of  that  statute  was  to  prevent  terms  being  sur^ 
rendered  by  any  mode  but  by  deed  or  note  in  writing. 
If  this  very  case  had  been  submitted  to  the  person  who 
fiamed  the  statute,'  I  think  he  would  have  said  that  it 
was  one  of  the  cases  to  be  guarded  against.   The  question, 
whether  there  has  been  a  surrender  or  not,  ought  not  to 
be  left  to  depend  on  loose  parol  evidence.    If  this  were 
to  be  considered  a  good  surrender,  it  would  defeat  the 
object  of  the  statute  of,  frauds  altogether.     I  do  not 
mean  to  say,  that  if  the  parties  had  been  out  of  pos- 
session twenty  years,  and  from  other  circumstances  there 
was  reason  to  suppose  there  had  been  some  note  in 
writing,  that  it  might  not  have  been  left  to  the  jury  to 
say  whether  such  note  in  writing  had  not  been  lost     It 
bas  been  made  a  question  in  some  cases  whether  there  has 
been  a  valid  surrender;  but  in  all  those  cases  there  has 
been  some  note  in  writing.     That  was  so  in  Farmer  v. 
l^tn  (a),  and  Smith  v.  Maplehack  (i).     Here  there  is 
no  ground  for  presuming  that  there  was  any  note  in 
writing.    The  rule  for  a  new  trial  must  be  discharged.  ^ 

Pabke  J.  This  is  a  very  clear  case.  The  instru-' 
ment,  having  been  once  operative  as  a  lease,  cannot  be' 
got  rid  of  except  by  a  surrender  by  operation  of  law,- 
or  by  a  deed  or  note  in  writing.  It  is  contended,  that' 
the  presumption  in  this  case  is  that  .there  was  a  sur« 
render  by  note  in  writing.     It  appears  to  me  impossible 

(a)  2  ITi/s.  SS.  (6)  1  T.  R.  44. 

X  4  to 
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ISfift       to  draw  any  such  inreretloe.    Th<l  hci  of  a  Ltese  hting 
*-""*"       found  ia  the  possession  of  the  tesaor  in  a  caticdled 

Dob  dfltfi* 

OovMAtt  State,  raises  a  presumption  only  that  it  was  the  ikittelioo 
tSt^^  of  the  .parties  to  put  an  end  to  the  term  by  cancelling 
tlie  instrument  That  is  a  mode  of  putting  an  end  to 
the  term  >f  hich  the  law  will  not  allow ;  aod  if  so^  ibece 
is  potbing  to  raise  the  presumption  that  there  was  a 
surrender  by  deed  or  note  in  writitigb  It  seems  to  me 
that  we  cannot  in  this  case  dmw  from  the  fads  any 
further  inference  than  that  the  parties  intend^  by  this 
step  to  put  an  end  to  the  operatkm  of  the  leaae  bgl 
means  which  the  law  will  not  allow ;  anid  if  80»  the  lease 
continues  in  .operation. 

Rule  discharged  («)« 

(a)  See  ^oc  jibr.  Leases,  (T;. 


Small  and  ADother,  Assignees  of  Campion^  s  * 
Bankrupt^  against  Marwood. 

riJoLCTtiie  A^'^^^^'^^'l'  ^^  tooneyhad  and  received  for  the 
inaoirant  as-  yg^  of  the  plaintiffs  as  assigneesi  and  for  Aioney  leak 

trustees  mil  his    and  advanced,  &&     Plea,  general  issue.     At  the  trial 

goods,  chattels. 

&c.,  upon  trust  before  Baifley  J.  at  the  Summer  assizes  for  the  oodnty 

to  sell  and  to 

apply  Uie  pro-  of  York  1828,  it  appeared  that  the  action  was  brou^ 
in  discharge  of  ^^  recover  the  sum  of  161/k,  the  value  of  goods*  of 
noff^his       ^^  bankrupt  sold  under  an  execution  by  the  defendant^ 

credttorsy  who 

should  eiecute  the  deed ;  pitrrided  that  the  trustees  and  the  creditors  should,  on  oi-  befoi^ 
a  given  day,  make  proof  of  the  dekyts  (if  required),  and  estecmU  that  deed*  The  czaditofi. 
as  a  release  of  their  respective  dd>ts,  covenanted  that  tibej  would  not  implead  the  insolvent 
or  his  goods.  The  deed  was  executed  by  two  only  of  the  trustees :  Held,  that  the  deed 
was  not  therefore  void ;  and  that  the  debt' of  a  trustee  who  had  executed  it  was  thereby 
extinguished,  and  that  he  coold  not  sue  out  a  conunassion  of  bankruptef  • 

chief 
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dM  bailiff  of  lUo  liberty' o££ai«fom^  in  tlM  Noffth  lM»i 
Riding  of  Yof^sUiVk  Ths  goodf  vwre  seized  oa  the 
7tb  df  M^trek  1627 ;  ibe  date  of  tiio  domamuod  was  the 
SSd  of  Ifig^^i  /'  noliee  was  given  to  the  deferidant^  but 
he  afterwards  sold  the  bmkffipt's  goods.  The  act  of 
banknipCcy  was  (ibe  lying  in  prison  more  than  twO  months* 
Tiib  petitioBing  creditor  was  one  Jo/m  Barr^  and  the 
qoestion  was,  whether  he  had  a  good  petitioning  cmk 
ditoi^s  debt :  and  that  depended  on  the  efiect  of  a  deed 
of  assignment  made  the  SSd  of  DeceoAer  1836|  between: 
the  bankrupt  of  the  first  part;  John  Barr^  Thamat 
IMboiIj  Robert  Johnson^  and  J%oma$  Ctmr^  (being  w* 
apecti?ely  creditors  of  the  bankrupt)  of  the  second  part; 
tod  the  several  persons  wiiose  names  were  thereunder 
Yiitteiiy  tod  seals  affiited,  (being  also  creditors)  of  the 
thiid  part*  The  deed  recited  that  the  bankrupt  stood* 
indd)ted  to  the  several  personsi  parties  of  &e  second 
and  third  partb,  in  the  several  sums  of  mon^  set  oppoeite 
to  th^r  rest>ectiTe  names  in  the  schedule  thereunder 
written ;  and  that  he  was  unable  to  discharge  the  several 
demands  upon  htm»  and  had  proposed  to  assign  to  the 
sttd  J.  Barr^  T.  Hudsofh  B.  JoAmbrh  and  T.  Cour^ 
ail  his  personal  estate  and  efiects,  upon  the  several  trusts 
theroeaiter  mentioned)  and  they  and  the  creditors^  par^ 
^  diewto  of  the  third  part,  had  agreed,  to  accept  such 
taigDoient  in  full  satisfaction  of  their  respective  de-^ 
mtiid%  and  to  give  such  release  for  the  same  as  therein- 
afier  roentioaed.  The  deed  then  witnessed  that,  for  the 
censidemtions  therein  menticmed,  the  bankrupt  had 
granted^  baigained,  sold,  asiiigned,  transferred,  and  set 
ovier  unto  the  said  J.  Barr,  T.  Hudson,  B.  Johnson,  and 
T.Coter,  their  executors,  &c.,  all  and  every  the  household 
goods  aai  foniture^' and  all  the  stock  in  trader  goods^ 

wares, 
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iM9;       wareS)  and  merchandize,  book  and  other  debts,  bonds/ 
notesy  bills,  and  securities,  of  or  belonging  to  him  the 
said  bankrupt,  to  have,  hold,  receive^  and  take  all  and 
singular  the  said  household  goods,  &c.,  thereby  assigned 
unto  them  the  said  J.  Barr^  T*  Hudson^  JR.  Johnson, 
and  T.  Caser^  their  executors,  &c.,  wholly  and  absolutely 
as  their  own  proper  goods  and  chattels,  upon  trust  that 
they  or  the  survivors  or  survivor  of  them,  his  executors^ 
&c.,  should  with  all  convenient  speed  sell  and  dispose  of 
all  the  said  personal  estate  and  eflfects,  and  get  in  the 
debts  and  monies  owing  to  the  bankrupt,  and  stand 
and  be  possessed  of  and  interested  in  the  monqr  so  to  be 
received  as  aforesaid  upon  trust;  in  the  first  place,  to 
pay  the  costs  of  the  deed  of  assignment,  and  the  costs  of 
an  execution  which  the  said  T*  Hudson  had  entered 
against  the  estate  of  the  bankrupt,  and  which  he  had 
relinquished,^and  the  costs  which  they  the  said  Jl  JBarr, 
T.  Hudson^  JS.  Johnson^  and  7.  Coser  should  sustain  in 
canying  that  indenture  and  the  trusts  therein  contained' 
intoefiect;  in  the  next  places  to  pay  themselves  and 
the  rest  of  the  creditors  all  such  sums  of  money  as  should 
appear  to  be  due  and  owing  to  them  from  the  bankrupt 
(to  be  proved,  if  required,  by  affidavit  before  a  master  in 
chancery) ;  or,  in  case  of  a  deficiency,  to  pay  such  cre- 
ditors rateably,  and  in  proportion  to  their  respective 
debts^  provided  the  parties  thereto  of  the  second  and  third 
parts  shoiddf  on  or  before  the  1st  t^  February  then  nestf 
make  such  proof  as  aforesaid^  if  required^  and  execute  that 
indenture ;  and  in  case  there  should  be' any  su^lus,  to 
pay  the  same  unto  the  bankrupt.    There  then  followed 
•  a  covenant  by  the  trustees  and  creditors,  to  and  with  the 
bankrupt,  his  executors,  &c,  that  they  the  said  creditors, 
parties  thereto  of  the  second  and  third  parts,  should  not 

nor 
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iKNr  would  sue,  arrest,  implead,  or  prosecute  him  the        l^i9. 
said  bankropt)  his  executors,  &c.,  or  his,  their,  or  any  of         * 
then'  goods,  chattels,  lands,  or  tenements,  for  or  upon*       againti 
acoonntof  any  debt  or  sum  of  money  then  due  or  owing 
onto  them ;  and  in  case  any  of  the  creditors,  {Parties' 
thereto,  their  executors,  &c.,  should  sue  or  prosecute 
the  said  bankrupt,  or  his  executors,  &c.,  for  any  such 
debt  as  last  aforesaid,  that  then  that  indenture  should 
be  a  sufficient  receipt  and  discharge,  both  at  law  and  in 
equity,  to  and  for  the  said  bankrupt  and  hb  executors,' 
&&;.  and  he  and  they  should  be  and  were  thereby- 
acquitted  and  discharged  against  them  the  said  creditors 
parties  thereto,  their  executors,  &c.,  who  should  sue 
or  prosecute  the  said  bankrupt,  his  executors,  8(c.,  con-^ 
traryto  the  intention  of  that  indenture,  and  as  such 
should  and  might  be  pleaded  by  the  bankrupt,   h\9 
executors,  &c.    The  deed  was  executed  by  two  of  the 
trustees  only,  vix.  Barr  and  T.  Hudson.     It  was  con- 
tended, that  as  Barr  the  petitioning  creditor  under  the 
commission  was  a  party  to  the  deed,  he  thereby  released 
bb  debt,  and  there  was  no  good  petitioning  creditor's' 
debt    On  the  other  hand,  it  was  insisted  that  the  deed 
itself  was  void,  because  two  of  the  trustees  only  had 
executed  it ;  and  if  void,  then  Batr^s  debt  was  not  ex- 
tiiiguished.    Baj/Uy  J.  was  of  opinion  that  Bart's  debt 
^"^extinguished  by  the  deed,  and  nonsuited  the  plaintiff^ 
but  reserved  liberty  to  him  to  enter  a  verdict,  if  the 
Court  should  think  the  debt  was  not  extinguished.  -  A 
nde  nisi  having  been  obtained  (or  that  purpose, 

Hutckinsan  now  shewed  cause.  A  person  who  is  » 
PA^y  to  a  deed  of  assignment  for  the  benefit  of  creditors, 
cannot  set  it  lip  as  ah  act  of  bankruptcy ;  Bam/bra  v. 

Baron  f 
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I8S9t  &irm{4i);  hut  other  per90Q8  may;  and.it  is  no 

'_r  lo  aa  action  by  aasigneesy  that  some  of  then  had  con- 

againit  «iirred  in  such  deed^  Tsppenden  v<  Btirgess{b\    But 


where  a  composition  deed  itself  is  wholly  Toid  by  J 
of  a  prior  act  of  bankrupt^,  a  creditor  who  haa  e&* 
ecuted  it,  and  lyeceived  a  dividend  under  it,  nu^'^become 
a  petitioning  creditor  in  respect  of  his  original  dc^t^ 
because  that  debt  is  loot  esitinguished  by  the  void  deed^ 
J)oe  V.  Anderson  {c);  Here^  however^  Barr  was  m  parly 
tp  a  valid  d^;  hi^  debt  was  therefore  eaurii^ished 
by  the  ireleaae  contained  in  that  deed*  But  then  it  is 
said  the  deed  is  absolutely  void,  by  reason  of  its  beii^ 
eii^eciited  by  two  of  th^  trustees  only.  The  effect  of 
thatf  hoirever,  is  not  tp  avoid  the  deed^  but  to  prevent 
those  who  have  not  executed  it  from  availing  themselves 
ofits.provirions. 

.  Jm  Williams  contriu  Banjhri  v.  Baron^  and  7^ 
pmdeu  V4.Bm:gesSf  are  authorities  to  shew  that  a  par^ 
who  eseQittes  and  receives  a  dividend  under  a  com^ 
position  defsdi  oamiot  set  it  up  as  an  act  of  baiik« 
ruptcy ;  land  JDoe  v.  Jnderson,  that  a  creditor  who,  in 
ignorance  tliat  an  act  of  bankruptcy  has  been  conimilted 
by  his  debtor^  egecutea  such  a  deed  for  the  amount  of 
his  debt^  and  receives  a  dividend  under  it,  may  become 
^  petitioning  Creditor  in  respect  of  his  original  deb^  dbat 
debt  .not  having  been/  esstioguished  by  the.  deed  which 
was  viih0U^)Xmd,  by  reason  of  the  previous  act  of  bankr 
ruptcy.  vAasuming  that  the  deed  in  this  case  is  not 
actually  void,  it  might  have  been  avoided  at  any  time, 
and  s^  up  as  an  act  .of  bankn4>tcy  by  any  creditors  who 

(•}  2  7.  M^  69iM  n*  (p)  4Eam  230.  (e)  5  M.^S,  161. 

did 
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did  not  execute  it    Saeh^a  deed  wffl  not  extingaidi  die       169a« 

debt    Bat,  aeeondljr,  the  deed  is  aot  ToidaUe,  bvt>  m>      ^^^^ 

tmUy  Toid;   it  is  not  to  take  eifact  till  all  the  fomr       %a^ 

tnutees  exetete.    That  k  a  eonditiioa  preeedort  to  the 

d«ed  haying  any  operation.    Hie  trost  is  joint    The 

confidence  is  reposed  in  the  ibur  trustees  •  jmntly ;  and 

then  follows  a  proviso  iJiat  the  parties  of  the  second 

part  shall  execute  this  deed  on  or  liefom  a  giten  day. 

Nee  having  done  soy  the  deed  is  void  for  non^^pei^ 

imnsDce  of  die  -condition.    Assuming  die  *  deed  to  be 

tdid,  it  doea  not  extinguish  the  debtv  but  >onIy  lakes 

mwj  the  remedy.    The  creditor  ia  prqvented  by  die 

deed  fmm  suing  his  debtor ;  bat  if  the  debt  remalh,  it 

^  be  soffldent  whereon  to  feand  a  commission. 

Cur.  aiiK  msU, 

Bavlet  J.  There  was  a  motion  in  this  cause  te 
Mer  a  verdict  for  the  plaintiff.  The  only  point  for 
our  consideration  was,  whether  Barr  was  precluded  by 
die  deed  of  the  Slst  c^  December  1826  from  suing  out 
die  commission  which  issued  in  Mey  18S7.  There  was, 
iadifiendently  of  the  deed,  a  good  aotof  bankruptcy  by 
lying  in  prison  two  months;  By  that  deed  liie  bank- 
nipt  conveyed  all  hia  personal  estate  to  J.  Barr^ 
T.Ihdwn^  B*  MtmoHj  and  T.  Coser,  upon  trust  to 
W  ^  disdiarge  the  costs  of  Hudsan*s  execution,  and 
ef  die  deed;  then  to  pay  themselves  and  llie  rest  of  the 
outers  rateaUyf  in  pioporticm  to  the  respective  debts. 
Then  came  the  following  proviso:  <*  Provided  that  the 
•nd  parties  of  the  second  and  third  parts  shall  on  or 
befiwB  the  1st  day  of  Februaty  next  make  sndi  proof 
if  rei]iiifed,  and  execute  these  .presents.''  It  was  con^ 
tended  that  the  words,  <<  and  execute  these  presents/' 
'    ■  constituted 
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48S9.  conalitiited  a  condition,  and  that  the.  deed  having  been 
executed  by  Bott' and  Hudsen  only,  and. not  by  tbe 
-other  two: trustees,  was  void  for  non-performance  of  that, 
condition;  .and  being  void  altogether, .  that  Barr^s  debt 
ivaa  not  extinguished,. and  therefore  was  a  good  petition- 
iog  editor's  debt  to  support  the  .commission.  We  are 
of  opinion  that  die  effect  of  those  words  in  the  proviso 
is  not  to  avoid  the  deed  if  the  parties  therm  named 
shall  not  execute  it,  but  merely  to  take  away  from  such 
parties  the  right  to  recover  a  dividend.  The  deed  con- 
tained a  covenant  by  the.  creditors  not  to  sue^  arrest, 
implead,  or  prosecute  the  bankrupt,  or  his  goods  or 
chattdSf  lands  or  tenements,  for  or  on  account,  of  any 
debt;  and  if  they  did,  that  the  deed  might  be  pleaded 
as  a  release  of  any  such  debt  The  issuing  of  a  com- 
mission is  a  species  of  suit  and  proceeding  against  the 
goods  of  the  bankrupt  The  deed,.! therefore,  if  it  be 
valid,  prevents  the  issuing  of  a  commission.  It  wascoUf- 
tended  that  the  deed  was  wholly  void,  on  the  ground 
that  Johnson  and  Coser  bad  not  executed  it  It  appears 
.to  us  to  .be  clearly  established  by  several  decided  cases, 
that  the  deed  is  not  for  that  reason  void.  In  Smiih  v. 
Wheeler  (a),  S^mon  Maine^  being  possessed  of  two  parts  of 
axectory  for  eighty  years,  in  164S  made,  by  indenture^ 
an  assignment  of  them  to  Crook  and  Bleaks  upon  trust 
for  himself  for  life^  and  after  his  decease  for  payment  of 
his  debts,  and  for  the  raising  of  several .  sums  -  to  be 
{>aid  to  divers  of  his  kindred ;  with  a  proviso  that  if  he 
should  leave  issue,  then  in  trust  for  that  issue.  It  was 
found  upon  special  verdict  that  he  had  issue  a  son,  and 
that  he  took  the  profits  during  his  life;  that  the  a»> 
signees  had  no  notice  of  the  trust  during  his  life ;  and 
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that  aflser  his  death  one  of  them  assented^  the  otbar  di»-  1829. 
seated;  that  in  1648  he  committed  treason  and  was 
attaiiited,  and  died  in  1661 ;  and  that  die  king  granted 
his  interest  to  Smiih  the  pUundffl  The  qujestion  was^ 
whether  the  whole  term  was  forfeited  by  the  treason. 
The  whole  mnst  have  been  forfeited  unless  it  passed 
under  the  assignment  to  the  trustees.  It  was  adjudged  in 
the  Common  Pleas  by  Ttrrel  and  Archer  {they  being  the 
onlyjodges  then  in  court),  for  the  defendant  Wheeler,  that 
it  was  not  forfeited.  They  must,  therefore,  have  been  of 
.opiDion  that  it  passed  to  the  trustees.  Their  judgment 
was  afiSrmed,  after  argument,  in  error,  in  the  Court  of 
King's  Bench ;  and  Hale  C.  J.  said,  *<  Crook  is  a  good 
lessor,  for  the  other  trustee's  .disagreement  makes. the 
estate  wholly  AiV  Although  the  trustees  in  thai  case 
did  not  know  of  the  deed  until  the  death  of  the  assignor, 
the  whole  term  was  held  to  pass .  to  the  trustee  who 
assented.  That  case,  therefore,  shews^  that  where  there 
is  an  assignment  to  two  trustees,  and  one  assents  and 
the  other  dissents,  .the  property  passes  to  that  assenting 
trustee.  A  party  may,  by  express  proviso^ .  make  the 
deed  void  unless  all  the  trustees  assent  to  die  trust 
estate.  But,  unless  there  be  such  a  proviso,  the  pro- 
pertjrwill  pass  to  the  assenting  trustee.  In  Crewe  v. 
^I}icktn(a\  one  trustee  for  the  sale  of  an  .estate  being 
unwilling  to  act  in  the  trust,  released  and  conv^ed  all 
his  estate  and  interest  to  his  co-trustee.  The  latter 
contracted  with  Dicken  to  sell  the  estate  to  him.  He 
•refiised  to  take  the  conveyance  unless  the  other  trustee 
would  join  in  giving  a  receipt  for  the  purchase^money. 
Upon  bill  filed  by  the  acting  trustee  to  compel  the  pur- 
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1M9.  chaser  lo  oompkle  Us  oontract,  (he  IsMcr  inaitted  thit 
the  otiitrtmilee  ought  to  join;  and  Lord  JLoi^ifamifgA 
Wis  of  opinion  there  that  if  the  other  traetee  had  mefely 
jrenouDoed^  the  whole  estate  woald  haiFe  been  in  the 
•acting  tnialee^  exactlj.  as  if  die  other  trustee  had  died  in 
the  lifetime  of  the  testator;  but  be  thought  that  the 
4ther  trustee  could  not  have  released  without  haying 
\assented  to  the  oonveyanoe ;  and  pa  that  ground  he  le- 
.&sed  to  43ompel  the  pnschaser  to  complete  his  contract 
That  case^  tbeidbBe^  is  anauthority  to  shew  that  wheie 
thenetaa  oonineyanee  to  two  trustees,  and  one  dissents 
(without  having  done  any  act  to  shew  that  he  ever 
.assented  to  tlie  conveyance),  the  y^hoie  property  vests 
in  the  asaentii^  trustee ;  but  if  the  trust  estate  be  onoe 
aecepted  by  both,  it  is  essential  that  both  should  join 
JB  pving  the  pucchaser  a.  discharge  for  the  purchase 
mon^9  and  that  the  euecutioa  of  a  release  by  a  trustee 
necessarily  implied  an  acceptance  of  the  trust  estate. 
That  deeisioa  (as  to  the  last  point)  was  corrected  by  Lord 
JBUm  in  Nidason  v.  Wordsmortb{a).  There  a  ImU  was 
filed  against  the  defisndants  (of  whoB;i  Hutton  was  one) 
hf  a  purchaser,  to  compel  them  to  convey  an  estate 
which  he  had  purchased.  It  af^peared  by  the  answer 
that  Bithard  Wordtmoiih^  by  his  will,  made  Hutton  (with 
others)  his  exacutoi^  but  that  Hutiaa  renounced  pro- 
bate, and  refused  to  act  in  the  trusts  of  the  will ;  and  by 
indoitttre  bai^ned,  add,  rdeaudj  quitted  daim,  and 
ODDvejttd.  to.the  other  execntoos,  dieir  heirs  and  assigns, 
Imb  estate  in  the  property^  It  was  contended  thai  the 
•rebase  was  an  aoceptencp  of  the  devised  estate.  On 
•the  other  hattd,  it  was  insisted,  that  a  releas^  made  widi 
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an  mtettt  to  distdaim  was  equivalent  to  a  disclaimer.        1^29. 
When  the  arguments  were  concluded,  Lord  JSUon  is 
rqx)rted  to  have  said,  "  It  seems  to  have  been  taken  for     ^cgamti 
law  from  an  dder  period  than  the  date  of  Crewe  ▼• 
DfcJbn,  and  sanctioned  by  Lord  Hale^  that  if  an  estata 
is  conveyed  to  two  persons  ia  trust,  and  one  will  not  act 
as  trustee^  the  estate  vests  in  the  other.     If,  therefore, 
the  party  executes  a  simple  instrument,  and  under  his 
hand  and  seal  declares  that  he  disclaims,  —  that  is,  dis- 
sents from  being  a  trustee, — the  fact  must  be  taken  to  be 
that  he  is  no  trustee.     But  in  Crewe  v.  Dicken  the 
difficulty  occurred  that,  instead  of  doing  this,  the  party 
oonvqred  his  estate  to  the  other  trustee."     After  stating 
Ldrd  LoughborougVs  opinion  as  to  the  effect  of  the  re- 
lease, he  continued :  **  If  the  essence  of  the  act  is  dis- 
claimer, and  if  this  point  were  res  Integra,  I  should  be 
inclined  to  think  that  if  the  mere  fact  of  disclaimer  is  to 
remove  all  difficulties,  and  vest  the  estate  in  the  other 
tni^ees,  a  pa^y  who  releases,  and  thereby  declares  that 
be  will  not  take  as  trustee,  gives  the  best  evidence  that 
he  will  not  take  as  trustee."    And  he  ultimately  decided 
that  where  the  release  is  made  with  an  intention  to  di»* 
claim,  the  property  vests  in  the  willing  trustee.     All 
these  cases  go  on  the  same  principle,  that  it  is  not 
essential  that  all  the  trustees  should  execute  a  deed  or 
accept  a  trust     Then,  to  apply  that  principle  to  this 
case,  Barr  and  Hudson  accepted  the  trust,  the  other 
two  trustees  disclaimed  it.     The  consequence,  therefore^ 
is,  that  the  property  vested  in  tfte .  two  willing  trustees. 
I  (entertained  a  doubt  for  some  time  whether  the  deed 
woald  operate  as  a  release  of  the  debt  due  to  Barr 
unless  the  personal  estate  was  handed  over.     But,  on 
consideration^  I  am  satisfied  that  the  deed  is  not  in- 
Voi,,  IX.  Y  operative 
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operative  on  that  ground.  Barr  'and  Hudson  have  got 
all  that  the  deed  stipulated  to  give  them,  if  they  think 
fit  to  take  it.  The  release  is  in  consideration  of  the 
assignment;  it  is  therefore  an  operative  deed.  The 
debt  was  thereby  extinguished,  and  it  follows  that  the 
commission  cannot  be  supported. 

Rule  discharged. 


D£LAN£  against  Hxllcoat. 

B7ttat.d(;.4.  n[^HIS  was  an  action  of  debt  on  the  statute  S6.4. 
no*teS'.toe^5  ^- 126,  s.  65.  {a\  brought  to  recover  from  the  de- 

^*"h2?Mjoy  fendant  penalties  for  holding  the  office  of  treasurer, 
any  office  OT  im^er  an  act  of  parliament  for  rq>airing  a  turnpike 
under  aaj  act    road,  in  the  execuUon  of  which  he  had  been  appointed 

of  ptfliamcnty 
in  execution  of 

which  he  sbaU         (a)  B j  which  leccion  it  is  enacted,  "  Hiat  no  trustee  or  commiauoner 

^^^^teT"  *^  ^^^  turnpike  roMl  ahall,  iiom  and  after  this  act  shall  be  in  toax^  C1907 

as  trustee ;  and  '"^if  ^ffi^  orjUaee  tf  profit  under  any  act  of  parliament,  in  ezecutioo  of 

if  any  person »  which  he  shall  have  been  appointed,  or  shall  act  as  a  trustee  or  coounis- 

amr  having  iioner,  or  haVe  any  share  or  interest  in,  or  be  in  any  manner  directly  or 

a  ireaturtr  or  indiieoUy  conoemed  in  any  contract  or  bai^n  for  makiiig  or  wpalting, 

a  tnistee,  shall,  or  in  any  way  relating  to  the  road  for  which  he  shall  act,  or  for  building 

wttiout  t»nng  ^j.  ygpj^rjng  ^ny  toll-house,  &c. ;  nor  shall  any  such  trustee  or  commis- 

signed  such  sioner  let  out  for  hire  any  waggon,  &c.  for  the  use  of  any  turnpike  road 

office  at  some  for  which  be  shall  act  as  a  trustee  or  commissioner,  npr  by  himaelf  or  bj 

"™°J  f  tl  *°^  other  person  for  or  on  bis  account,  directly  or  indirectly,  receive  any 

road,  hold  any  *^^  or  sums  of  money  to  his  use  or  benefit  out  of  the  tolls  collected  on 

such  office,  he  the  road  for  which  be  shall  act,  during  the  time  he  shall  be  acting  as  a 
sbi^H  forfeit  •.  »       t^        :*         m  t^  *»... 

lOOi  *  Held        trustee  or  commissioner  of  such  road;  and  if  any  person,  after  faaviog 

that  a  trustee,  been  appointed  or  elected  a  tq^stee  or  commissioner  of  any  turnpike-road, 
who  accepted  t^tXX,  without  having  first  duly  resigned  such  office  at  some  meeting  of 
treasurer  but  ^^  trustees  of  the  road  for  which  he  shaU  have  been  elected  or  appointed, 
allowed  another  hoid  any  such  office  or  pUce,  &c.,  every  trustee  or  commisaioner  so 
^  '^^^l^^  ofiendtng  shall,  for  every  such  ofllVnce,  forfeit  the  sum  of  one  hundred 
tolls,  and  never  P<>u°^  to  any  person  who  shaU  sue  for  the  same.'* 
made  a  profit, 
was  liable  to  the  penalty  if  the  office  yields  any  profit. 

a  trustee. 
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a  trustee.     PIe%  nil  debet.    At  the  trial  before  Oase-        1889. 
lee  3^  at  the  Summer  assizes  for  the  county  of  Berks 
1888,  it  appeared  that,  the  defendant,  being  a  trustee 
under  a  local  act  for  repairing  the  turnpike  road  from 
the  Old  GdUam  through  WMngham  to  Virginia  Water^ 
was,  on  the  5th  o^Augiut  1822,  elected  treasurer,  and  did 
not  resign  hb  office  of  trustee.    One  Boberts,  the  derk 
to  the  commissioners,  who  was  an  attorney,  and  also 
acted  as  a  banker,  received  all  the  rents  of  the  tolls,  and 
made  all  pajfments  on  account  of  the  trust.    The  de- 
fendant never  exercised  any  control  over  or  made  any 
profit  of  the  money.    In  the  year  1828  the  balance  in 
li»\mDi3M  o( Boberts  was  under  2002.    In  1824,  1825, 
and  1826,  it  exceeded  that  sum;  and  in  1827  it  ex- 
ceeded 8001.    During  those  years  there  was  m  floatmg 
debt  due  from  the  trustees  to  various  persons,  amount- 
ing to  between  2002.  and  800/.,  and  in  October  1825  the 
defendant's  accounts  as  treasurer  were  audited,  and  al- 
lowed at  a  meeting  where  he  acted  as  chairman.    The 
learned  Judge  was  of  opinion  that  the  defendant  could 
not  be  said  to  have  held  any  office  of  profit  within  die 
meaning  of  the  statute  8  6. 4.  c.  126.  s.  65.,  and  non- 
suited the  plaintiff  but  reserved  liberty  for  him  to  move 
to  enter  a  verdict  for  one  penalty.    A  rule  nisi  having 
been  obtained  for  that  purpose, 

JMmon  now  shewed  cause.  The  nonsuit  was  right. 
The  statute,  being  penal,  must  be  construed  strictly;  and 
so  oonstmiog  it,  the  defendant,  to  whom  the  office  never 
yidded  any  profit,  cannot  be  said  to  have  held  an  office 
of  profit  But  at  all  events  the  rule  can  be  made  absolute 
for  a  new  trial  only. .  For  upon  the  evidence  it  was  a 
Y  2  question 
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IBM.       question  of  fact  for  the  jury,  whether  the  office  was  one 
which  yidded  any  profit  to  any  person* 

Taunton  and  Talfino^d  contri.    The  qpestion  under 
the  act  of  parliament  is,  not  whether  the  defendant  per- 
sonally made  a  profit  of  the  office  cS  treasurer,  but 
whether  the  office  was  one  of  which,  by  its  nature^  profit 
might  be  made.    Suppose  the  treasurer  were  paid  by  a 
salary,  would  the  office  be  less  an  office  of  profit,  because 
the  party  holding  it  allowed  the  salary  to  be  taken  by 
another?    If  this  would  make  no  difierence,  then  is 
there  any  real  distinction  between  the  advantage  of  a 
salary,  and  that  notoriously  derived  from  a  control  over 
considerable  sums  of  money,  which   is  often  eagerly 
sought  for  in  the  present  state  of  pecuniary  transactions, 
and  even  preferred  to  payment  by  a  fixed  and  ascer- 
tained salary  ?     Whether  any  profit  was  actually  made 
of  these  balances,  either  by  HiUcoat  or  Robais^  is  imma- 
terial :  it  may  be,  that  the  possession  of  balances  may 
turn  to  the  prejudice  of  the  party  possessing  them ;  but 
this  cannot  afiect  the  nature  of  the  office  which  he  holds. 
The  situation  of  BobertSy' bs  an  attorney  practising  in 
the  county,  is  one  which  is  particularly  favourable  to 
.the  object  of  making  profit  from  comparatively  small 
balances ;  and  the  very  circumstance  that  he  continued 
to  act  as  treasurer  in  Hillcoafs  name,  when  he  could  no 
longer  do  so  in  his  own  name,  in  consequence  of  the 
penalty  attached  to  the  same  person  being  both  clerk 
and  treasurer,  shews  that  the  office  was  an. object  of 
desire  for  the  practical  benefits  resulting  from  it.     At 
all  events,  if  the  office  of  treasurer  be  not  necessarily  an 
office  of  pn^t,  die  question  whether  it  was  so  under  the 

cir- 


IN  THE  9th  &  lora  YtARS  OF  GEORGE  IV.  siS 


Dblavb 


droumstanoes  pr6ved  in  evidence}  wad  a  question  for       16S9. 
the  jaiy,  and  ought  to  have  been  submitted  to  them  for 
their  decbion. 


Batley  J.  The  question  in  this  oase,  is  not  whether 
the  defendant  himself  made  a  profit  of  the  office ;  but 
whedier  the  office  was  one  which  enabled  him  to  make 
a  profit.  Now,  if  the  available  balance  in  the  hands  of 
the  clerk  were  such,  that  it  might  reasonably  be  ex- 
pected that  a  man  would  make  a  profit  of  it,  it  must 
be  considered  an  office  of  profit.  I  think  that  the 
Judge^  instead  of  nonsuiting  the  plaintiff*,  ought  to  have 
submitted  to  Uie  jury  the  question,  whether  the  average 
balance  in  the  hands  of  Roberts  was  such  that  a  man 
might  reasonably  be  expected  to  make  a  profit  of  it* 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  If  the 
average  balance  was  so  small  that  a  banker  would  not 
allow  interest  for  it,  the  office  in  that  case  might  not 
perhaps  be  considered  an  office  of  profit;  but,  if  it 
amounted  to  a  sum  for  which  a  banker  would  allow  in- 
terest, it  must  be  considered  an  office  of  profit ;  and 
though  the  defendant  did  not  receive  the  profit  himself 
he  has  incurred  the  penalty  imposed  by  the  act  of  par- 
liameDt  by  enjoying  an  office  of  profit. 

Parke  J.  The  question  in  this  case  is.  Whether  the 
office  of  treasurer  can  be  considered  an  office  of  profit  ? 
I  think,  upon  the  evidence,  it  ought  to  have  been  sub* 
mitted  to  the  jury  whether  there  was  such  an  average 
balance  in  the  hands  oi  Roberts^  that  it  might  reasonably 
be  expected  that  the  person  holding  that  balance  would 
Y  3  make 
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1829.        make  a  profit  of  it    The  rule  must  be  made  absolute 
for  a  new  trial. 

Rule  absolute  for  a  new  trial  (a). 


(a)  Hie  caiiie  was  tried  again  at  the  Sunimcr  aaiaaa  tat  lihe  ooonty  of 
JB^rktf  1829,  when  Boberts  prored  that  the  balances  were  miied  up  widi 
his  own  money  ;  that  be  was  in  the  habit  of  lending  sums  of  .money  st 
interest ;  and  that,  in  this  manner,  he  had  finom  time  to  time  made  intcrot 
of  sums  composed  in  part  of  such  balances;  but  that  be  had  jtrailsUe 
means  by  which  he  could  at  all  times  hsTS  obtained  and  refunded  soy 
balance  due  to  the  tnisL  On  this  evidence  Vaughan  B.  left  the  case  to 
the  jury,  on.tfie  questioo,  whedier  it  was  an  office  of  profit ;  as  if  profit 
was  made  by  JSoferti,  he  was  of  opimon  the  office  was  an  office  of  profit, 
and  that  it  was  immaterial  by  whom  such  profit  was  receiTed«  The  jmy 
found  that  it  was  an  office  of  profit,  and  that  profit  had  been  made  of  & 
hj  SobeiU, 


IN  THE  »rH.&  lOra  Yeabs  of  GEOROE  IV.  315 

1829. 


Farr  against  Hollis,  Gent,  one,  &c. 

ir\EBT  on  two  bonds,  the  first  bearing  date  the  6th  Th«  condtUon 
otAprU  1812,  given  to  the  plaintiff,  as  clerk  of  the  after  reddng 
peace  finr  the  coapty  of  Southampiotty  for  5000/.;  the  hadiMoTi 


second  ^ndrecifw 

df  the  rates  and  auessiDenta  made  for  the  countj,  upon  his  giving  securicf  to  the  clerk 
of  the  peace  for  the  due  and  fidthfiil  execution  of  the  trurts  reposed  in  .him  aooording 
to  the  •tatiiie* — was,  that  the  obligor  should,  when  he  was  thereto  required  by  the  Justioea 
of  die  peace  assembled  at  quarter  sessions,  or  the  major  part  of  them,  or  by  any  com- 
mittee of  the  said  magistrates  duly  appointed  for  that  purpose  by  any  order  of  the  said 
eout  of  quarter  sessions,  now  made,  or  hereafter  to  be  made,  weU  and  truly  aoooont  Ibr 
aU mms  of  mcmey  reoeiTed  by  him  by  reason  or  on  account  of  bis  office;  and  also  sbonid 
ishfaiblly  perform  all  the  trusts  reposed  in  him  by  virtue  of  his  said  appointnsent  t  Hdd, 
that  by  the  condition  of  this  bond,  the  county  treasurer  was  bound  to  account  for  monies 
noored  by  him  in  discharge  of  duties  imposed  on  him  by  acts  of  parliaoMiit  passed 
sobsequeot  to  the  12  6. 2.  c.  29.,  which  required  that  the  county  treasurer  should  give  suf- 
fideot  security  to  be  accountable  for  the  money  paid  to  him  in  pursuance  of  that  act,  and 
fiv  the  due  and  fiuthful  execution  of  the  trusts  reposed  in  him ;  and  that  a  breach  of  the 
ooodition  was  suffidently  assigned  which  stated,  that  the  defendant,  while  he  was  treasurer, 
nceived  drven  sums  of  money,  and  that  he  was  required  by  the  justices  at  sessions  to 
soeount,  but  did  not  do  so ;  it  being  unnecessary  to  allege  that  he  had  been  required  by  an 
Older  of  the  court  of  quarter  sessions,  the  words  in  the  condition  of  the  bond,  **  by  any 
order  of  the  said  court  of  quarter  sessions  now  made^  or  hereafW  to  be  mada^*'  applying 
only  to  the  appointment  of  a  committee,  and  not  to  the  requisition  by  the  justicos  to 


Bjtbemilitta  act,  43  6.  3.  c.  47.  «.  9.,  the  weekly  payments  to  be  made  under  that  act  to 
ths  families  of  non-commissioned  officers,  drummers,  and  privates,  are  to  be  repaid  to  the 
oveneer  of  die  poor  of  the  parish  in  which  such  family  reside,  by  the  treasurer  of  the  county 
m  which  such  parish  is  situate,  and  every  weekly  allowance  which  shall  be  so  paid  to  the 
Cuniljofaoy  private  man  in  any  other  parish  than  the  one  for  which  such  private  man 
iball  fcrre,  shall  respectively  be  reimbursed  in  the  manner  thereinafter  mentioned. 

Sect  16.  provides,  that  the  treasurer  who  shall  reimburse  to  any  overseer  any  money  on 
aceoom  of  such  weekly  allowances,  shall  ddiver  or  transmit  an  account  of  such  money  as  he 
shall  hsfe  so  reimbursed,  signed  by  justices  of  the  county  where  such  family  dwell,  to  the 
treasoner  of  the  ooun^,  in  the  militui  whereof  such  private  man  shall  serve ;  and  the  tre»- 
snnr  to  whom  such  account  shall  have  been  delivered  or  transmitted,  shall  forthwith  pay  to 
the  tiessorer  who  shall  have  transmitted  it  the  sums  so  reimbuned  to  the  overseers.  Sect.  1 7. 
enads,  that  the  treasurer  who  shall  repay  to  any  treasurer  of  any  other  county  any  such 
sUowances  on  any  such  signed  account,  shall  transmit  such  signed  account,  and  also  an 
secottot  of  the  monies  repjd  by  him  in  pursuance  thereof,  to  the  justices  at  the  next  quarter 
soMions,  and  they  are  to  make  order  for  the  overseers  of  the  poor  of  the  parish  for  which  the 
nrilitia>man  shall  have  served,  to  pay  the  same  to  the  treasurer: 

Held,  that,  under  this  statute,  it  was  the  duty  of  the  treasurer  who  reimbursed  the  over* 
tten*  sums  of  money,  on  account  of  the  week^  allowance  paid  to  the  fomily  of  a  militia- 
msn  lerving  in  the  militia  of  any  other  county,  to  transmit  an  account  of  the  money  so 
fdmbarsed  to  the  Ueasurer  of  the  County  in  the  militia  whereof  such  man  served ;  but  thai 
it  was  no  part  of  his  duty,  after  that  account  had  been  transmitted,  to  demand,  bave^  or 
ftcmer  fhe  sum  of  money  so  rehnbursed  from,  or  take  any  proceedings  at  law  against,  the 
(Kimrer  of  the  ooun^  to  whom  that  account  had  been  transmitted  for  obtaiaing  payment 

Y4  "^ 
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J839.       second  bearing  date  19th  of  April  1814*,  for  the  like 
sum.    The  defendant  craved  oyer  of  the  bonds  and  of 
the  conditions.     The  condition  was  in  the  following 
terras;  —  "Whereas  at  the  general  quarter  sessions  of 
of  the  same;      the  peace  holden  at  Winchester,  for  the  county  of  South'- 

nor  was  it  any 

part  of  the  doty  amptotiy  on  the  6th  of  April  1812,  before  Jl  JB.,  £sq«, 

of  such  trea" 

surer,  aAcr  he  W.  C,  Esq.,  and  Others  their  fellow  justices,  &c.  the 

such  account,  above-bounden  George  HoUis  was  by  the  said  justices 

l!^  of  payment  *w>niinated  and  appointed  treasurer  and  receiver  of  the 

pf  tihe  rounST'  '^^^^  ^"^  assessments  made  for  the  public  services  of 

towhom  it  has  ^^  g^j^  county  for  the  year  ensuing,  upon  his  giving 

ted  for  a  lea.  sufficient  securitv  to  William  Dale  Farr,  Esq.,  clerk  of 

aonable  time,  -         '^ 

to  notify  and      the  peace  of  the  said  county,  for  the  due  and  faithful 

report  to  the 

justices  at  quar-  execution  of  the  trusts  reposed  in  him,  according  to  the 

tnmsmitting  of  Statute  in  that  case  made  and  provided.     Now  the  coo^ 

and^imwlect  ditioft  of  this  obligation  is  such,  that  if  the  above-bounden 

^e?Sr*nor  ^'  ^^^^^  ""«  executors,  &c.  shall  and  do  from  time  to 

after  the  tree-  ^ime  whenever  he  or  they  shall  be  thereunto  required 

surer  has  paid  "^  ' 

to  the  treasurer  by  the  justices  of  the  peace  assembled  at  any  general 

of  another 

county  sums      quarter  sessions  of  the  peace  to  be  held  for  the  said 

paid  ijy  him  to  ,  .  n    «  t 

the  oTerseer  of  county,  or  the  major  part  ot  them,  or  hy  any  committee 

parisiTin  which  9f  ^^^  ^^^^  magistrates,  duly  appointed  Jor  thai  purpose, 

mUi[!r,!!lL''^'  /y  any  order  of  the  said  court  of  quarter  sessions,  turn 

^  residing,  to  fj^ade  Of  hcteajter  to  he  made,  well  and  truly  account  for 

of  sessions  for  all  and  ever\'  such  sum  and  sums  of  money  as  shall 

the  overseers 

to  pay  that  be  then  in  his  or  their  hand  or  hands,  or  which  shall 
have  been  paid  to  or  received  by  him  or  them  by  means 
or  on  account  of  his  said  office  of  treasurer ;  and  also 
shall  and  do  well  and  truly  pay  and  apply  the  money 
so  received  by  him,  or  which  shall  be  remaining  in  his 
hands  at  the  end  of  the  said  year,  for  which  he  hath 
been  so  appointed  treasurer  as  aforesaid,  in  such  matiner 
'  atid  to  such  persons  as  the  said  justices  of  the  peaee  or 

the 


sum. 
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Ae  major  part  of  them  at  such  general  quarter  sessions       1829. 
shall  difect,  order,,  and  appoint ;  and  also  if  the  said        „^^ 
G^HoUis  shall  duly  and  faithfully  perform  and  execute 
all  and  every  the  trusts  reposed  in  him  by  virtue  of  his 
said  nomination  or  appointment  to  the  said  offices^  then 
this  obligation  to  be  void,  or  else  to  remain  in  full  force 
and  virtue."     The  defendant  then  pleaded  performance 
of  the  condition.     Oyer  was  prayed'  of  the  second  bond 
and  condition,  and  they  were  set  out.    The  condition  was 
in  the  same  terms  as  the  first,  and  general  performance 
was  pleaded.     Replication,  that  the  defendant  after  he 
was  so  nominated  and  appointed  treasurer  and  receiver, 
to  wit,  on  the  6th  of  April  1812,  at  Gosport^  did  give 
sufficient  security  to  the  said  W.  D.  FarTf  then  being 
derk  of  the  peace  for  the  said  county,  for  the  due  and 
faithful  performance  of  the  trusts  reposed  in  him,  ac- 
cording to  the  statute  in  that  case  made  and  provided,  to 
wit,  the  said  writing  obligatory  in  the  first  count  of  the 
declaration  and  plea  thereto  mentioned ;  and  thereupon 
lack  upon  himself  the  offices  of  and  became  and  was 
treasurer  and  receiver  according  to  the  said  nomination 
and  appointment;  that  afterwards,  to  wit,  on,  &c.  and 
on  divers  other  days  and  times  whilst  the  defendant 
was  snch  treasurer,  divers  sums,  amounting  in  the  whole 
to  the  sum  of  1000/.,  were  paid  to  and  received  by  the 
defendant  by  means  and  on  account  of  his  office  of  trear- 
surer;  and  that  afterwards,  to  wit,  on  the  28th  of  April 
^'BIS,  at,  &C.  he  was  required  by  the  justices  of  the 
pcAce,  assembled  at  the  general  quarter  sessions  of  the 
pttce  for  the  said  county,  to  account  for  all  sums  of 
money  before  then  paid  to  and  received  by  him  by  means 
sod  oni  account  of  his  office  of  treasurer.      Breach, 
Ittthe  the  defendant  refused  to  account,  &c.     Second 

breach. 
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1829.  breach^  that  defendant^  out  of  the  monies  in  his  hands 
as  such  treasurer^  did  ramburse  to  the  oyecseets  of  the 
poor  of  the  parish  of  Porismauthf  in  the  said  connty^  &c 
in  pursuance  of  the  statute  in  such  case  made  and  pro* 
Tided»  a  sum  of  7L  lSs.f  on  account  of  certain  weddy 
allowances  before  then  paid  by  the  overseers  of  that 
parish  to  the  (amilj  of  one  J.  Smiihf  according  to  the 
iorm  of^the  statute,  &c*  in  such  case  made  and  proidded; 
the  said  J.  Smithy  during  alT  the  time  for  which  such 
allowances  were  paid,  being  a  priyate  militia-man»  senr- 
ing  in  die  militia  of  the  county  of  Monmouth  as  a  sub- 
stitute for  John  Miller j  of  the  parish  of  Cang^,  in  the 
last-mentioned  county,  and  being  embodied  and  called 
out  into  actual  service,  and  having  left  his  said  fiunily 
during  all  that  .time  dwelling  in  the  said  parish  of 
Portsmouth^  and  unable  to  support  itself  to  wit»  at,. 
&C.:  that  it  was  one  of  the  trusts  reposed  in  the  de- 
fendant by  virtue  of  the  said  nomination  and  ap- 
pointment, and  it  was  the  duty  of  the  defendant  in 
that  behalf  to  deliver  or  transmit  to  the  treasurer  of 
the  said  county  of  Monmouth  an  account  of  the  sums 
of  money  so  rdmbursed  by  him,  the  defendant,  as  afore- 
said, signed  by  one  or  more  of  the  justices  of  the  peace 
of  the  county  of  Southamptonj  and  thereafter  forthwith 
to  demand,  have^  and  recover  the  said  last-mentioned  sum 
of  money  from  the  said  treasurer  .of  the  said  county  of 
Monmouth :  that  the  defendant  did  transmit  to  the 
treasurer  of  the  county  of  Monmouth  an  account  of  the 
said  sum  of  money  so  reimbursed  by  him,  the  defendant^ 
as  aforesaid,  duly  signed  in  that  behalf^  according  to  the 
form  of  the  statute  in  such  case  made  and  provided ;  yet 
the  defendant,  not  regarding  his  duty,  &&,  did  not^  nor 
would  forthwith  after  the  transmitting  of  the  said  ac- 
count. 
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eoant,  or  at  any  other  time^  demandf  haoe^  or  recaoer^  of       1829.' 
and  firom  the  treasurer  of  the  county  of  Monmoidh^  the 
nud  sum  of  money  so  reimbursed  by  him,  the  defendant 
as  aforesaid,  although  the  same  might  have  been  so  had 
and  reooyered  in  that  behalf;   but,   on  the  contraiy 
thereof  the  defendant  wholly  omitted  and  neglected  to 
demand^  have^  or  recaoer  the  same,  contrary  to  the  said 
trusts  so  reposed  in  him  as  aforesdd,  and  in  breach 
of  the  condition,  &c.     Third  breach,  that  the  defend* 
ant  reimbursed  to  the  overseers  of  Portsmouth  a  sum  of 
2L  12s^  on  account  of  certain  weekly  allowances  paid 
by  them  to  the  fiunily  of  one  Jb9i^5,  and  that  it  was  hia 
duty  in  that  behalf  to  deUver  or  transmit  to  the  treasurer 
of  the  county  of  Monmouth  an  account  of 'the  sum  of 
money  so  reimbursed,  signed,  &c;  and  in  case  of  ne- 
^mX  of  payment  of  such  last-mentioned  suna  of  money 
to  him,  the  defendant,  by  the  treasurer  of  the  county 
ofMonmcuih^  within  a  reasonable  time  after  the  delivery 
or  transmitting  of  the  account,  to  cause  and  procure 
the  neeemanf  proceedings  at  law,  to  wit,  by  action^  to  be 
had  and  taken  against  die  last-mentioned  treasurer,  for 
obtaining  payment  of  the  last-mentioned  sum  of  money 
fTom  die  sud  last-mentioned  treasurer  to  him,  the  de* 
fendant:  that  the  defendant  did  transmit  to  the  treasurer 
of  the  county  of  Monmoidh  an  account  of  the  sum  so 
TOmbarsed  by  him,  the  defendant,  duly  signed  accord- 
ing to  the  statute  in  that  case  made  and  provided ;  and 
although  a  reasonable  time  since  the  transmitting  of 
the  said  last-mentioned  account  had  long  smce  ^psed, 
y^  the  treasurer  of  the  county  of  Monmouih  did  not 
nor  would  pay  to  the  defendant  the  said  last-mentioned 
<i^  of  money  within  a  reasonable  time,  or  at  any  other 
"°^  hut  wholly  n^lected  so  to  do :  that  the  defendant, 

not 
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1829;  not  regarding  his  duty  in  that  behalf^  &c.y  had  not 
caused  or  procured  the  necessary  or  any  proceedings  at 
law  to  be  taken  against  the  treasurer  of  the  county  of 
M&nmoidh  for  the  obtaining  payment  of  the  last-men- 
tioned sum,  but  had  wholly  omitted  and  refused  so  to 
do,  contrary  to  the  trusts  .so  reposed  in  htm  as  aforesaid, 
and  in  breach  of  the  condition,  &c.,  by  means,  &c  &c. 
Fourth  breach,  that  the  defendant,  on,  &c.  at,  &c.  re- 
iitabursed  to  the  overseers  of  the  poor  of  the  parish  of 
Partseaj  in  the  county  of  Southampton^  the  sum  of  \l  4j; 
on  account  of  certain  weekly  allowances  before  then  paid 
by  the  overseers  of  Portsea  to  the  &mily  of  one  G. 
Bomen;  the  said  G.  Bcwen^  during  all  the  time  for 
which  such  allowances  had  been  paid,  being  a  private 
militia^man,  serving  in  the  militia  of  the  connty  of  the 
city  of  Bristol,  and  being  called  out  into  actual  service^ 
and  having  left  his  said  ikmily  during  all  that  time 
dwelling  in  Portsea  and  unable  to  support  itself;  that  it 
was  one  of  the  trusts  reposed  in  the  defendant  by  virtue 
of  his  nomination  and  appointment  as  treasurer,  and  his 
duty  in  that  behalf,  to  deliver  or  transmit  to  the  treasurer 
of  the  county  of  the  city  of  Bristol  an  account  of  the 
money  so  reimbursed  by  him,  &c.  &c.  as  last  aforesaid ; 
and  in  case  of  neglect  of  payment  of  such  money  to  the 
defendant  by  the  treasurer  of  Bristol^  within  a  reasonable 
time  after  the  delivery  or  the  transmitting  of  the  said 
account  as  aforesaid,  to  notify  and  report  the  said  delivery 
or  transmitting  of  the  said  account  by  him,  the  defendant, 
and  the  neglect  of  the  last-mentioned  treasurer  to  the 
justices  of  the  peace  of  the  county  of  Southampton,  at  the 
then  next  general  or  quarter  sessions  of  the  peace  for  the 
said  county  assembled :  that  the  defendant  did  transmit 

U) 
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to  the  treasurer  of  Bristol  an  account  of  money  so  re-  1829. 
imbursed  by  him»  the  defendant,  duly  signed,  &&;  and 
although  a  reasonable  time  since  the  transmitting  of  the  ofininu 
account  had  long  since  elapsed,  yet  the  treasurer  of 
Bristol  did  not  pay  the  said  sum  of  money,  but  wholly 
neglected  so  to  do:  that  he,  defisndant,  did  not  nor 
would  notify  or  report  to  the  justices  of  the  county  of 
Southampton^  in  the  then  next  general  or  quarter  sessions 
of  the  peace  for  the  said  county  assembled,  or  at  any 
other  sessions  whatever,  the  transmitting  of  the  said  ao- 
oount  by  him,  the  defendant,  to  the  said  treasurer  of 
Bristol^  and  the  neglect  of  payment  thereof;  but,  on  the 
contrary,  wholly  omitted  and  neglected  so  to  do,  con- 
trary, &c  Fifth  breach,  that  before  the  transmitting  of 
the  account  to  the  defendant  thereinafter  next  mentioned, 
to  wit,  on  the  12th  of  July  1812,  the  treasurer  of  the 
county  of  Warmick  had  reimbursed  to  the  overseers  of 
the  poor  of  the  parish  of  Nuneaton  in  that  coun^,  in 
pursuance  of  the  «tatute^  &c.  the  sum  of  5U  4f.  on  ac- 
count of  certain  weekly,  allowances  before  then  paid  by 
the  overseers  to  the  family  of  one  Austin^  &&,  the  said 
J.  Austin  during  all  the  time  for  which  such  allowances 
had  been  paid  as  last  aforesaid  being  a  private  militia- 
man, serving  in  the  militia  of  the  county  of  Southampton 
as  a  substitute*  for  one  Beeves^  of  the  parish  of  Heckfieldj 
in  the  county  of  Southampton^  and  being  embodied  and 
called  out  into  actual  service,  and  having  left  his  said 
fiunily  during  all  that  time  dwelling  in  the  said  parish 
of  Nuneaton  and  unable  to  support  itself:  that  the 
treasurer  of  the  county  of  Waranck  transmitted  to  the 
defendant,  being  such  treasurer  as  aforesaid,  a  certain 
account  duly  signed^  &c.;  and  the  defendant,  as  and 

being 
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1829.  being  such  treasurer,  out  of  the  monies  in  his  hands  u 
snch  treasurer  as  aforesaid,  then  and  there  paid  lo  the 
treasurer  of  the  county  of  Warwick  the  said  kst-moi- 
tioned  sum  of  money;  that  it  was  one  of  the  trusts  re- 
posed  in  the  defendant  by  virtue  of  his  said  nomination 
and  appointment,  and  it  was  the  du^  of  the  defendant 
in  that  bdialf,  to  transmit  such  signed  account,  and  also 
an  account  of  the  said  monies  so  repaid  by  him  in  pur- 
suance thereof  as  aforesaid,  to  the  justices  of  the  peace 
for  the  county  of  Southampton^  at  the  next  general  or 
quarter  sessions  of  the  peace  for  the  said  last-mentioned 
county,  in  order  thai  the  said  justices  at  such  sessions 
might  make  an  order  for  the  overs^iers  of  the  poor  of  the 
said  parish  of  Hedefield^  for  which  the  said  J.  Austin  so 
•served  as  aforesaid,  to  pay  the  said  sum  of  monqr  to  the 
treasurer  of  the  county  of  Southampton:  yet  the  de- 
fendant, not  regarding  his  duty  in,  &c.  did  not  nor 
would  transmit  to  the  justices  of  the  peace  for  the  county 
of  Southampton^  at  the  then  next  sessions  for  the  said 
county,  or  at  any  other  subsequent  sessions,  such  ugned 
account  as  aforesaid,  and  also  an  account  of  the  mon^ 
so  repaid  by  him  as  last  aforesaid ;  but,  on  the  contrary 
thereof  wholly  omitted  and  neglected  so  to  do^  contrary 
to  the  said  trust  as  aforesaid,  and  in  breach  of  the  con- 
dition of  the  said  writing  obligatory,  and  by,  &c*  &c. 
The  other  breaches  applied  to  the  second  bond.  The  next 
upon  which  anjr  discussion  took  pkoe  was  the  twelfth, 
which  assigned  as  a  breach  of  the  condition  of  the 
second  bond,  that  before  the  transmitting  of  the  account 
to  the  defendant  thereinafter  mentioned,  to  wit,  on  the 
10th  of  October  1814,  the  treasurer  of  New  Sarum  had 
reimbursed  to  the  overseers  of  the  parish  o(St.  EdrnwuTSf 

in 
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in  ihe  said  city,  iu  pursuance  'of  the  statute,  2L  I2s*  on  18S9. 
aoooout  of  certain  weekly  allowances  before  then  paid 
by  the  overseers  to  the  fieunily  of  JT.  Browne  he  being  a 
private  militia-man,  serving  in  the  militia  of  the  county 
of  SotUhampfym  as  a  substitute  for  one  Wi  Smith  of  the 
parish  of  Bishofs  WaUhamf  in  the  last-mentioned 
county :  that  after  the  making  of  the  last-mentioned 
writing  obligatory,  and  whilst  the  defendant  was  such 
treasurer  as  last  aforesaid,  to  wit,  on  the  ISth  OcUAer 
1814,  the  treasurer  of  the  said  city  transmitted  to  the 
defendant  an  account,  duly  signed  by  one  of  the  justices 
of  the  said  ci^,  of  the  sums  of  money  so  reimbursed  by 
the  treasurer  of  the  said  dty ;  and  the  defendant,  bang 
treasurer,  paid  the  last^mentioned  sum  tor  the  treasurer 
of  the  said  city,  and  afterwanls  transmitted  the  last- 
mentioned  signed  account,  and  also  an  account  of  the 
-monies  rqpaid  by  him  in  pursuance  thereof  to  the  jufr- 
tioes  of  the  peace  of  the  county  of  SoiOhamptan^  at  the 
then  next  general  quarter  sessions  for  that  coun^ :  that 
it  was  one  of  the  trusts  rqposed  in  the  defendant  by 
virtue  of  his  appointment,  and  his  duty  in  that  behalf 
^-procure  an  order  to  be  made  by  the  said  justices  at 
such  sessions  for  the  overseers  of  Bishop* s  WaUham  to 
pay  the  last-mentioned  sum  to  the  treasurer  of  the 
county  <3i  Southampton  within  fourteen  days  after  the 
leceipt  of  such  order;  yet  the  defendant  did  not  pro- 
cure any  order  to  be  made  at  such  sessions  for  the 
overseers  of  Bishop* s  Wattham  to  pay  the  last-mentioned 
«um  of  money  to  the  treasurer  of  the  county  of  Souths 
ampton ;  but,  on  the  contrary,  wholly  neglected  so  to 
do^'  contrary,  &c.  and  in  breach  of  the  condition,  &c. 
To  these  breaches  there  was  a  special  demurrer,  assign- 
ing for  cause  the  points  made  in  argument. 
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18d9*  E.  Lowes  Serjt  in  support  of  the  demurrer.     The 

first  breach  is  bad  for  not  shewing  that  the  defendant 
was  required  to  account  by  an  order  of  the  court  of 
quarter  sessions.  The  condition  of  the  bond  is,  that 
he  shall  account  when  required  by  the  justices  assembled 
at  sessions,  or  by  the  major  part  of  them,  or  by  a  com- 
mittee of  magbtrates  duly  appointed  for  that  purpose  by 
any  order  of  the  court.  The  words  **  by  any  order  of 
the  court"  apply  to  all  the  preceding  part  of  the  sen- 
tence. Now,  if  a  plaintiff  declare  in  assumpsit  on  two 
considerations,  he  must  aver  the  performance  of  both; 
and  if  one  averment  be  good,  and  the  other  bad,  the 
judgment  vrill  be  arrested,  Leneret  v.  Bivett  (a).  The 
statute  12  G.  2.  c.  29.  ss.  5,  6.  confirms  this  view  of  the 
construction  of  the  condition.  By  section  5.  the  jus* 
tices  at  the  quarter  sessions  are  to  order  and  ascer- 
tain what  proportions  of  the  county  rate  are  to  be 
paid  by  liberties.  By  section  6.  the  high  constables 
.are  to  pay  to  the  treasurer,  such  treasurer  first  giving 
sufficient  security  in  such  sums  as  shall  be  approved 
of  by  the  justices  (nothing  is  said  about  a  committee) 
at  quarter  sessions,  to  be  accountable  for  the  several 
SMms  paid  to  them  in  pursuance  of  the  act,  and  to,  &c 
The  justices  cannot  delegate  their  authority  to  a  com- 
mittee, Rex  V.  Tawnsend  (6).  The  object  of  the  order 
of  the  court  of  quarter  sessions  may  be  to  bring  the 
treasurer  into  contempt  But,  secondly,  the  condition 
of  the  bond  must  be  narrowed  to  the  recital.  It  appears 
by  the  recital  that  the  bond  was  given  '^  according  to 
the  statute"  (in  the  singular  number)  <*  in  that  case  made 
and  provided,"  viz.  the  12  G.  2.  c.29.  s.6.    That  coa- 

(a)  Cro,Jac,503.  (6)  J3ott,50i. 


i 


IK  THS  9th  &  lOTH  YZABB  OF  GEORGE  IV.  325 

fines  the  condition  to  the  liability  imposed  on  the  county  1829. 
treasurer  by  that  statute^  The  bond  is  to  secure  the 
perfermance  of  the  duties  thereby  imposed  on  the 
treasarer.  He  is  described  in  the  condition  as  treasurer 
and  receiver  of  the  rates  and  assessments  for  the  public 
service  of  the  county.  Those  rates  and  assessments  he 
receives  in  virtue  of  that  statute.  All  the  breaches 
assigned,  except  the  first,  are  in  respect  of  duties  im- 
posed by  a  subsequent  act  of  parliament,  viz.  the  statute 
4S  6. 3.  c.  47.  ss.  2.  9.  15,  and  16.  Cases  may  be  cited 
to  shew  that  statutes  may  apply  to  matters  of  subse- 
quent creation,  but  this  is  a  case  on  the  construction  of 
a  contract 

Assuming,  however,  that  the  bond  will  apply  to 
duties  imposed  upon  a  county  treasurer  by  subsequent 
statutes^  the  second,  third,  and  fourtli  breaches  are  not 
wdl  assigned,  because  the  duties  supposed  in  those 
breaches  to  attach  on  the  coun^  treasurer  are  not  im- 
posed on  him  by  the  statute  48  G.  8.  c.  47.  The  second 
breach  assumes  that  it  is  the  duty  of  the  treasurer,  when 
the  sums  paid  by  him  to  the  overseers  of  the  poor  are 
not  reimbursed  by  the  treasurer  of  the  county  in  the 
militia  of  which  the  man  (whose  family  has  been  re- 
lieved) is  serving,  to  demand^  havcj  and  recover  those 
sums.  The  third  breach  assumes  that  in  such  cases 
it  was  the  duty  of  the  trei^urer  to  cause  and  procure 
the  necessary  proceedings  at  law  to  be  taken  against  the 
treasurer  of  the  county  in  the  militia  of  which  the  man 
whose  family  has  been  relieved  is  serving.  And  the  fourth 
breach  assumes  that  it  was  the  duty  of  the  treasurer  not 
merely  to  transmit  an  account,  of  the  sums  reimbursed  to 
li&e  overseers  of  the  poor,  to  the  treasurer  of  the  county 
in  (he  militia  of  which  the  man  was  serving,  but  in 
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1 829*       case  of  fais  neglect  to  pay  die  sums  flo  reiBdiaraed  wichiii 
a  reasonable  time,  to  notify  and  report  the  delivery  or 

against        transmitting  of  the  account  to  the  justices  at  sessiom* 
But  no  sach  duties  are  imposed  by  law  on  a  toantf 
treasurer.    The  only  duty  imposed  on  the  treasurer  by 
the  statute  is  that  of  transmitting  his  account,  of  the 
sums  reimbursed  to'  the  overseers  of  the  poor,  to  the 
treasurer  of  the  county  in  the  militm  of  which  the  man 
(whose  family  has  been  rdieved)  is  serving.     The  fifth 
breach  (it  must  be  conceded)  does  state  a  breadi  of 
duty  imposed  on  the  county  treasurer  by  the  4S  6.  S. 
r.  47.  s.  17.     To  the  seventh,    eighth,    ninth,     tenth, 
and   eleventh   breaches    some   one    of  the   objectiops 
made  to  the  first  four  breaches  applies.     The  twelfth 
breach,  which  applies  to  the  second  bond,  ia  bad,  be- 
cause It  does  not  negative  the  delivery  of  a  s^ned 
account.     Besides,  in  all  the  breaches  but  the  first  ^ 
plaintiff  does  not  shew  a  breach  of  trust,  bat  of  duty* 
The  condition  of  the  bond  relates  to  breaches  of  trust; 
and  Case,  not  debt,'  is  the  proper  form  of  action,  for  the 
breach  of  an  obligation  created  by  law.     Mere  omia* 
sions  are  charged.     Assuming  that  breaches  of  trust  are 
shewn,  they  are  not  breaches  of  trust  within  the  mean* 
ing  of  the  condition.     It  is  a  well-estiMisfaed  rule  of 
construction  that  subsequent  g^ieral  iwords  are  to  be 
restrained  by  preceding  particular  words.     That  being 
so,  the  general  words  ^  all  trusts"  most  be  restrained 
to  trusts  reposed  in  the  defendant  respecdng  motnea 
received  by  him,  and  for  which  he  is  to  account 

Dtmpier  contrd.  The  i3ond,  tbou^  it  purports  to  be 
given  pursuant  to  the  statute  12  G.  2.  c.29.,  binds  the 
defendant  to  the  performance  of  duties  imposed  on  % 
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oouQly   treasurer    by  Mibsequent   acts  of  parliam^^t^        ^829. 

There  are  many  instances  of  statutes  afiectbg  matters        'yakT 

of  sobseaoent  creation.     Thus,  reliefe  of  diimities  are       pgaimt 

provided  for  by  Magna  Cbarta.     Dignities  subsequently 

created  have  been  held  to  be  within  that  provision.     So 

oosti  given  by  the  statute  of  Gloucester  are  recoverable 

in  actions  created  by  subsequent  statutes,   2  Inst.  289. 

So  devises  to  uses  are  within  the  statute  of  uses.      So 

18£7tr.  r.5.  5.5S.,  which  gives  costs  to  defendants  in 

pqMikr  actions,  extends  to  other  actions  subsequently 

created,  Williams  v.  Drefwe  (a)«    The  S5  Eli^.  c,  5.  5. 2.9 

wUch  requires  a  particular  venue  in  penal  actions,  affects 

other  penal  actions  since  created.  Barber  v.  Tilson  {b). 

An  assistant  overseer,  the  creature  of  the  59  G.  8.  r*  12», 

tt  subject  to  the  penalties  of  the  17  G.  2.  c.  S.     Ben* 

nett  V.  Edwards  (c}»     In  Lane  v.  Cotton  {d)  several  other 

esses  to  the  same  effect  are  cited.     This  is  a  case  on  the 

ooDstniction  of  a  statute:  for  the  question  is,  Whether  the 

duties  imposed  by  the  48  G.  8.  c.  47.  can  be  affected  by  a 

provision  in  the  statute  12  G.  2.  (^29.  ?  But,  secondly,  the 

bond  is  not  founded  on  that  statute  only*    The  words 

cf  the  condition  follow  the  words  of  that  statute ;  but 

they  are  general  words,  and  might  be  adopted  in  any 

bond  for  the  performance  of  the  trusts  mentioned  in  the 

condition,  and  are  sufficiently  large  to  comprehend  the 

daties  imposed  by  the  militia-acts  upon  a  county  trea? 

rarer.    If  a  county  treasurer  were  like  a  sheriff,  so 

that  one  could  not  take  nor  the  other  give  any  but  a 

certain  bond,  then  tlie  general  words  applying  to  all 

cases,  would  be  narrowed  to  the  proper  cases.     But  the 

(a)   WUks,  393.  (6)  SM./j^S.  429. 

(0  7B.iC.  5S6,  (d)  12  M*4.  465. 
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1829.       county  treasurer  is  only  a  receiver.     No  law  exclades  a 
""  receiver  from  being  bound.     He  must  be  bound  by  the 

agttiiui  12  G.  2.  c.  29.  But  he  may  become  bound  to  perform 
other  trusts  and  duties.  The  condition  extends  to  all 
trusts,  and  he  cannot  narrow  it  to  one  case.  The 
argument  assumes,  that  a  county  treasurer  can  be  bound 
only  by  a  bond  given  pursuant  to  the  statute.  But  he 
may  impose  a  specific  obligation  upon  himself.  All  the 
breaches,  however,  are  not  of  duties  created  by  the 
niilitia  acts.  The  first  breach  is  general,  and  upon  that 
the  plaintiff  must  have  judgment,  unless  it  be  bad  for 
the  cause  assigned  in  the  demurrer, — that  it  does  not 
state  that  the  defendant  was  required  by  any  order  of 
the  Court  of  Sessions  to  account.  But  the  condition  is 
in  the  alternative.  The  requisition  is  to  be  by  the  jus- 
tices, or  by  a  committee  appointed  by  an  order  of 
sessions.  The  requisition  need  not  be  by  an  order 
of  sessions.  That  appears,  first,  from  the  structure  of 
the  sentence;  secondly,  from  the  sense,  for  the  order 
fnusl  be  future  if  it  were  to  apply  to  the  requisition.  It 
might  be  present  if  it  applied  to  a  committee.  The 
order  is  one  now  made  or  hereafter  to  be  made.  It 
cannot,  therefore,  apply  to  a  requisition.  Thirdly,  from 
this  relation  and  juxtaposition  of  the  words,  ^*  any  com* 
mittee,"  **  by  any  order."  Where  the  justices  alone 
are  mentioned,  and  the  committee  are  left  out,  there  is 
no  mention  of  any  order.  Besides,  the  words  of  the 
condition  are  the  words  of  the  obligor,  and  are  to  be 
construed  against  him.  Then,  assuming  that  the  bond 
applies 'to  duties  created  by  subsequent  statutes,  the 
breaches  assigned  are  of  duties  cast  upon  the  treasurer 
by  the  militia-act,  the  43  G.  S.  c.  47.  By  s.  2.  of  that 
statute,  the  families  of  militia-men  are  to  be  relieved 

where 
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where  they  are  residing.     By  s.  9.,  if  the  relief  so  given 
be  not  given  in  the  county  for  which  the  man  is  serving, 
it  shall  be  repaid  to  the  overseers  according  to  5. 16.,  on 
application  to  be  made  by  them  to  the  treasurer  of  the 
county ;  and,  by  s.  16.,  he  is  to  deliver  or  transmit  an  ac- 
count to  the  treasurer  of  the  county  in  the  militia  of 
which  the   man  is  serving.     The  second  breach  for 
not  recovering ;  the  third  for  not  proceeding  by  law ; 
and  the. fourth  for  not  notifying  to  the  justices;   are 
breaches  of  duties  arising  by  implication.      By  the 
sections  already  referred  to,  the  claim  is  given  against 
the  treasurer  of  the  county  in  the  militia  of  which  the 
man  is  serving.   His  demand  is  (as  to  privates)  against  the 
overseer.     By  s.  17.  he  is  to  transmit  his  voucher  to  the 
justices  at  sessions,  who  thereupon  allow  his  account,  and 
make  an  order  on  the  overseer.    Here  the  defendant  has 
not  transmitted  such  voucher,  and  that  forms  the  subject 
of  the  fifth  breach.     As  to  the  breaches  being  founded 
on  neglect  of  duty,  not  on  breaches  of  trust;  duties 
and  trusts  jare  correlative  when  the   subject  is  legal* 
Where  a  person  has  to  perform  a  duty  created  by  law^ 
it  is  trusted  he  will  perform  it.     If  such  person  is  bound 
to  perform  bis  trusts  created  by  law,^  he  is  l^ound  to 
perform  that  duty.     Another  objection  is,  that  mere 
omission  is  charged;  ue.  mere  neglect  of  duty.     But 
omission  and  commission  are  often  convertible  terms. 
The  omission  of  one  thing  is  a  commission  of  another. 
The  omission  to  transmit  the  account  was  the  commis- 
sion of  a  breach  of  the  condition.     The  word  trusts  or 
duties  in  a  condition   implies  non-performance  as  the 
breach.     Then,  another  objection   is,   that  the  word 
tnists  m  the  condition  being  mentioned  generallyj  must 
be  referred  to  those  particularly  recited,  viz.  trust  in 
Z  8  respect 
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1829.        respect  of  monies  for  which  the  receiver  is  account- 
"  able,  and  that  the  breaches  charired  are  of  trusts  re- 

agahtu       lating  to  accounts.     But  accounting  ts  a  word  of  large 

HOLLXSa 

signification.     Any  non-payment  is  a  non-accounting. 
Otherwise  an  obligor  might  take  the  money,  and  say  he 
duly  accounts,  when  he  confesses  his  default.     The  de* 
fendant  is  to  obtain  money  and'  account,  u  e.  to  satisfy. 
He  neglects  the  means,  does  not  obtain  the  money,  and 
therefore  does  not  account.      Besides,   the  rule   that 
subsequent  general  words  are  restrained  by  preceding 
partiailar  words,  is  not  always  true.    It  is  a  rule  of  con- 
struction  only,  not  absolute  but  varying  according  to  the 
expressions  and  their  juxtaposition  in  the  instrument. 
A  covenant  contains  the  words  of  each  party;  but  a  con- 
dition contains  the  words  of  the  obligor,  and  must  be 
taken  most  strongly  against  him.     Hien,  as  to  the  form 
of  action,  there  has  been  a  breach  of  the  condition  of  the 
bond,  and,  therefore,  debt  lies.    If  the  defendant  has 
any  defence  upon  the  law,  he  may  plead  it;  if  upon  the 
&cts,  he  may  take  issue.     Case  might  lie  on  the  general 
obligation  created  by  law.     But  it  does  not  follow  that 
debt  will  not  lie  on  the  particular  obligation  of  the  de- 
fendant created  by  the  bond.     Nurse,  v.  Craig  (a)  is  the 
converse  of  this  case.    There  the  action  was  assumpsit. 
The  objection   was,   that  covenant  should  have  been 
i)rought.     The  answer  was,  that  it  might  have  been 
.  brought  on  the  particular  compact,  but  that  assumpsit 
would  lie  on  the  implied  legal  contract.     That  case, 
therefore,  is  an  authority  for  case  as  well  as  debt.     It  is 
no  authority  against  debt ;  and  the  opinion   of  Sir  J. 
Mansfield  is  an  authority  for  it.     The  other  objection 
is,  that  the  replication  does  not  shew  how  the  duties 

(a)  2A'  B.  148. 
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$ri9e»    The  office  is  created  by  statute  in  which  the        1829. 
duties  are  mentioned.    The  Court  will  take  notice  of      71     ' 
both«    A  ffeneral  ayerment  that  it  is  a  man's  duty  to       agakui 
perform  ao  act  which  is  specially  imposed  by  statute,  is 
sufficient;  but  where  the  act  is  part  of  a  man's  general 
duty,  the  special  circumstances  imposing  that  duty  must , 
be  stated,  B^ex  v.  Holland  (a).     The  reason  ij,  that  the 
Judges  take  notice  of  statutes ;  and  it  would  be  useless 
to  maotion  duties  which  are  known. 

Batlbt  J.  This  was  an  action  of  debt  brought  on  two 
bonds  given  by  the  treasurer  of  the  county  of  SotUhamp^ 
kn  to  the  clerk  of  the  peace,  and  various  breaches  of 
the  ooodidons  are  assigned  in  the  replication.  The  first 
breach  is,  that  the  defendant,  while  treasurer,  received 
sums  of  money ;  that  he  was  required  by  the  justices 
sssembled  at  the  sessions  to  account,  but  did  not  do  so. 
The  objection  taken  to  that  breach  was,  that  it  was  not 
ttated  that  he  was  required  to  account  by  ah  order  of 
the  ooQit  of  quarter  sessions ;  it  being  contended*  that, 
according  to  the  true  construction  of  the  condition,  it 
was  essential  that  he  should  have  been  required  by  aa 
order  of  that  court.  But  it  seems  to  me  that  that  can- 
not be  the  true  construction  of  the  language  used  in  the 
condition.  The  quarter  sessions  certainly  have  the 
power  of  requiring  this  to  be  done  by  an  order,  but  a 
eommittee  have  no  such  power.  They  cannot  make  an 
order  of  the  court  of  quarter  sessions.  The  words,  ^^  by 
in  order  of  the  said  court  of  quarter  sessions,"  must, 
therefoce,  apply  exclusively  to  the  appointment  of  a 
committee^  and  then  the  construction  of  the  bond  wiU 
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1829.       be,  that  the  treasurer  is  to  account  when  he  is  required 
*       so  to  do  by  the  justices  or  by  a  committee  duly  ap- 

agairut  pointed  for  that  purpose  by  order  of  the  court  of  quarter 
sessions.  That  disposes  of  the  objection  made  to  the 
first  breach.    That  breach  is  therefore  good. 

There  were  other  breaches  of  duties  supposed  to  be 
cast. on  the  defendant  by  the  militia  acts.  These 
breaches  stated  in  substance,  that  the  defendant,  as 
treasurer,  was  obliged  to  pay  certain  sums  of  money 
under  the  militia  acts,  and  that  be  Jiad  not  taken  pro- 
per steps  in  order  to  get  the  county  reimbursed  the 
monies  which  he  had  from  time  to  time  so  paid.  It 
was  objected  to  all  those  breaches,  that  thougii  the 
bond  was  framed  in  general  terms,  so  as  to  be  ap- 
plicable to  whatever  were  the  trusts  reposed  in  the 
party  at  the  time  when  it  was  executed,  yet  that  inas- 
much as  the  1 2  G.  2.  c.  29.  required  that  a  security  framed 
in  this  language  should  from  time  to  time  be  given  by 
the  treasurer,  it  would  apply  to  such  duties  only  as 
were  in  existence  at  the  time  when  that  statute  passed^ 
and  not  to  duties  created  by  subsequent  statutes.  I  am 
of  opinion  that  the  bond  will  apply  to  all  duties  which 
a  county  treasurer  was  bound  to  perform  -at  the  time 
when  the  bond  was  given.  The  bond  speaks  at  the 
period  of  time  at  which  it  was  executed.  If  an  attempt 
had  been  made  to  charge  the  obligor  with  sums  of 
money  received  in  discharge  of  duties  imposed  on  him 
subsequent  to  the  date  of  the  bond,  I  should  have 
thought  that  the  bond  could  not  have  extended  to  such 
duties.  But  as  to  duties  in  existence  at  the  time  when 
the  bond  was  made,  the  language  of  the  bond  is  quite 
sufiicient  to  cover  them;  and  looking  at  the  general 
language  in  which  the  condition  is  conceived,  it  would 

be 
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be  unreasonable  to  confine  it  to  the  duties  imposed  by  the        1829. 

12  6. 2.  c.  29.     If  it  had  been  intended  so  to  confine  it,'         „ 

Faur 

it  might  easily  have  been  done  by  using  the  words  '^  he  ^vthut 
shall  account  for  all  such  sums  of  money  as  he  shall  re- 
ceive," or  **  perform  all  such  trusts  as  are  reposed  in  him 
by  virtue  of  the  1 2  G.  2.  c.  29/'  But  the  language  beihg 
general,  the  bond  must  be  considered  as  speaking  at 
the  period  of  time  at  which  it  was  made,  and  as  apply- 
ing to  all  sums  of  money  at  that  time  receivable,'  and  to 
any  trusts  at  that  time  reposed  in  the  party  by  virtue  of. 
any  acts  of  parliament  then  in  force*  I  am,  there- 
fore, of  c^inion,  that  it  applies  to  duties  imposed  on  the 
defendant  by  the  militia  acts. 

Then  we  are  to  see  whether  the  defendant  has  omitted 
to  perform  any  of  these  duties,  and,  consequently,  whe- 
ther any  of  the  breaches  which  are  assigned  in  that  re- 
spect are  well  assigned.  The  militia  act  relied  upon,  is 
the  43  6.  3.  c.  4?.,  of  which  the  sections  9.  16.  and  17. 
are  material.  The  ninth  section  directs  thac  the  weekly 
allowance  to  be  paid  under  tkat  act  to  the  families  of 
aoy  non-commissioned  officer  or  drummer,  shall  be  re- 
paid to  the  overseers  of  the  poor  of  the  parish  in  which 
such  fiunily  was  relieved  by  the  treasurer  of  the  county 
in  which  such  parish  is  situate,  out  of  the  public  stock ; 
and  every  weekly  allowance  so  paid  to  the  family  of 
any  non-commissioned  officer  or  drummer  in  any  other 
county  than  that  for  which  he  shall  serve,  or  to  the 
^ily  of  any  private  man  in  any  other  parish  than  the 
one  for  which  such  private  man  shall  serve,  shall  re- 
spectively be  reimbursed  in  the  manner  thereinafter 
mentioned.  The  sixteenth  section  provides^  that  the 
treasarer  who  shall  reimburse  to  the  overseers  any  sums 
of  money  in  pursuance  of  the  act,  on  account  of  such 

weekly 
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Fa>» 


}889«  weekly  aliowance  paid  to  the  fomily  of  any  n(N>€om- 
missioned  officer  or  druoiiner,  or  aoy  private  iDUitta*>iBan 
aerving  in  the  miUtia  of  any  other  county,  shall  traoamit 
an  account  of  such  money  so  reimbursed,  signed  by 
one  or  more  justice  olr  justices  of  the  peace  for  the 
county  where  such  fiunily  shall  reside^  to  the  treasurer 
of  the  coun^  in  the  militia  whereof  such  non-conuais'- 
sioned  officer,  drummer,  or  private  militia-roan  shall 
server  and  thereupon  the  treasuaer  ^*  to  whom  sudi 
account  shall  have  been  transmitted,  shall  forthwith  pay 
to  the  treasurer  who  shall  have  ao  transmitted  such 
account  the  sums  so  by  him  reimbursed  to  the  over- 
seers, and  shall  be  allowed  the  same  in  hb  accounts." 
The  seventeenth  section  provides,  that  every  t^^easurer 
of  a  county  who  shidl  repay  to  ai^  treasurer  of  any 
other  county  any  such  allowances  on  any  such  signed 
account,  shall  transmit  such  signed  account,  and  also 
an  account  of  all  ironies  so  repaid,  by  him  in  pursu- 
ance of  th'u  act,  to  the  justices  of  the  peace  for  the 
county  at  the  next  quarter  sessions  of  the  peace,  or 
aoy  subsequent  sessions,  and  they  shall  forthwith  onkar 
the  overseers  of  the  poor  of  the  respective  parishes  for 
which  such  militiananan  shall  have  served,  to  pay  the 
same  to  the  treasurer  of  such  county  within  foivieeB 
days  after  the  receipt  of  such  order."  The  53  G.  3. 
€.81,  s.  10.  makes  the  treasurer  to  whom  such  account 
has  been  transmitted  (if  no  objection  be  made  to  it 
within  three  montha)  liable  to  pay  this  amount,  and 
gives  a  remedy  by  way  of  penalty  in  case  there  be 
a  neglect  to  make  such  payment  within  the  period 
therein  mentioned.  But  in  my  view  of  the  stt!:^ect, 
nothing  turns  on  that  act  of  parliament.  The  seocmd 
.and  third  breaches  describe  it  as  being  part  of  the 

duty 
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duty  of  the  treasurer  of  the  county,  after  he  has  trans*  I8S9. 
mttted  the  account,  of  the  money  reimbursed  to  the 
OTerseers,  to  the  treasurer  of  the  county  in  the  militia 
whereof  the  man  served,  either  to  demand  and  recover, 
or  to  take  proceedings  by  way  of  action  for  the  recovery 
of  such  money.  Now  there  being  no  directions  in  any 
of  die  acts  that'the  treasurer  shall  take  the  proceeding 
which  proceeding  would  be  attended  with  expence,  I 
sm  of  opinion  that  those  breaches  cannot  be  sustained. 
The  fourth  breach  is,  that  the  defendant  reimbursed 
the  overseers  of  Porlsea  a  sum  of  1/.  45.,  paid  by  them 
00  account  of  a  weekly  allowance  paid  to  the  family 
of  one  Baaxn^  who  was  a  substitute  militia-man  in  the 
militia  of  the  city  of  Bristol.  That  breach  alleges 
that  it  was  one  of  the  trusts  reposed  in  the  defendant, 
by  virtue  of  his  nomination  and  appointment  as  trea- 
surer, and  his  duty  in  that  behalf,  to  deliver  or  transmit 
to  the  treasurer  of  the  said  county  of  the  ci^  of  Bristol 
ao  account  of  the  said  sums  of  money  so  reimbursed  by 
him,  and  in  case  of  neglect  of  payment  of  such  money 
to  him  the  said  defendant  by  the  treasurer  of  the  county 
of  the  city  of  Bristol,  within  a  reasonable  time  after  the 
delivery  or  the  transmitting  of  the  said  account  as  afore- 
said,  to  noitfy  and  report  the  said  delivery,  or  transmit- 
ting of  the  said  account  by  him  the  defendant,  and  the 
Delect  of  the  last-mentioned  treasurer  as  aforesaid,  to 
the  justices  of  the  peace  of  the  said  county  of  Souik^ 
ompton  at  the  next  general  or  quarter  sessions  of 
the  peace  for  the  said  county  assembled  Now,  the 
duty  of  transmitting  is  clearly  pointed  out  by  the  act 
of  parliament,  but  not  the  duty  of  notifying  and  re- 
porting: and,  therefore,  unless  it  becomes  a  common 
law  obligation  on  him  to  make  this  notification  and  re- 
port, 
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1829*        port,  he  will  have  done  all  that  the  act  of  parliament 
requires   that   he   should   do  by   merely   transmitting. 

against  There  was  clearly  no  common  law  obligation  on  him 
to  make  this  notification.  But  the  county,  when  they 
come  to  pass  the  treasurer's  account,  and  find  that  he 
has  not  been  reimbursed  that  sum,  may  either  take 
proper  steps  to  get  it  reimbursed  by  the  treasurer,  who 
ought  to  reimburse  it,  or  may  proceed  by  way  of  action 
on  the  53  G.  3.  c.  81.  s.  10.,  in  order  to  enforce  payment 
of  the  penalty  which  that  treasurer  will  have  forfeited  by 
neglecting  to  make  such  payment  in  the  way  in  which 
he  ought. 

The  fifth  breach  is  good.  It  states  that  the  treasurer 
of  the  county  of  JVaiitdck  reimbursed  the  overseers  of 
Nuneaton^  in  that  county,  5/.  45.,  on  account  of  weekly 
allowances  paid  to  the  family  of  one  Austin  (h^  being  a 
private  militia-man  serving  in  the  militia  of  the  county 
of  Southampton^  as  a  substitute  for  RobeH  Reeves^  of  a 
parish  in  the  county  of  Southampton) ;  that  the  defendant 
having  repaid  the  treasurer  of  the^county  of  Warwick^  it 
was  his  duty  to  have  transmitted  his  acpount  to  the 
following  sessions,  that  they  might  make  an  order  for 
the  reimbursement  of  the  county  upon  the  overseers 
of  the  parish.  That  duty  is  undoubtedly  imposed  on 
the  defendant  by  the  43  G.  3.  c.  47.  s.  17*  That  was 
therefore  a  breach  of  the  condition  whereby  he  agreed  to 
execute  all  the  trusts  reposed  in  him.  The  sixth  and 
seventh  breaches  (which  apply  to  the  second  bond)  arc 
the  same  as  the  second  and  third  to  the  first*  The 
eighth  and  ninth  are  for  not  notifying  and  reporting. 
The  ninth,  tenth,  and  eleventh,  are  all  open  to  one  of 
the  objections  which  apply  to  the  fourth.  The  twelfth 
breach,  charges,  that  the  treasurer  of  the  city  of  N^ 

Sarum 
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Sarum  bad  reimbursed  the  overseers  of  a  parish  in  that        1829. 
city  21.  125-,  on  account  of  weekly  allowances  paid  by 
tbem  to  the   family  of  one  James  Brawny   a   private        a^ams/ 
militia-man,  serving  in  the  militia  of  the  county  of  Souths 
amptoh,  as  a  substitute  for  one  W.Smith  of  Bishop's  WaU 
tham;  that  the  treasurer  of  New  Sarum  transmitted  to  the 
defendant  an  account,  signed  by  the  justices^  of  the  sum 
so  reimbursed,  and  the  defendant  paid  him  those  sums, 
and  transmitted  such  account  to  the  justices  of  South" 
ampton  at  the  next  quarter  sessions.     It  then  alleges, 
that  it  was  one  of  the  trusts  imposed  upon  the  defend- 
ant to  procure  an  order  to  be  made  by  the  said  justices 
for  the  overseers  to  pay  the  said  sum  of  money,  but 
that  he  neglected  so  to  do.     Now  the  act  of  parliament 
does  not  throw  upon  him  the  onus  of  getting  such 
order:  it  does  not  even  compel  him  to  attend  at  the 
sessions,  but  merely  to  transmit  his  account'  to  enable 
the  justices  to  make  the  order.     The  statute  does  not 
eVen  say  to  whom  that  order  is  to  be  delivered;  it 
merely  provides  that  he  shall  transmit  his  account,  and 
that  he  has  done.     And  then  the  sessions  are  forthwith 
to  order  the  overseers  of  the  poor  of  the  parish  for 
which  the  man  serves  to  pay.     I  am  of  opinion,  there- 
fore, that  that  breach  is  not  well  assigned.     Upon  the 
whole,  then,  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment  on  the  first  and  fifth  breaches,  and  the  de- 
feudant  on  all  the  others. 

LiTTLEDALE  J.     I  am  of  the  same  opinion.    The  first 

question  is.  Whether  the  bond  being  given  for  (among 

other  things)  the  performance  of  the  trusts  of  the  ofiice, 

^^h\ch  word  trusts  means  the  same  thing  as  duties)  is 

sufficient  to  extend  to  new  obligations  thrown  on  the     ^ 

county 
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1829*  county  treasurer  since  the  passing  of  the  statute  12  G«  2; 
€•  29.  That  act  directs  that  the  county  treasurer  shall 
give  sufficient  security}  in  such  sums  as  shaU  be  ap* 
proved  of  by  the  justices  at  sessions,  to  be  accountable 
for  the  several  sums  pxiid  to  him  in  pursuance  of  ^a( 
act;  and  to  pay  such  sums  as  shall  be  ordered  to  be  paid 
by  th^  justices  in  quarter  sessions,  and  for  the  due  and 
faithful  execution  of  the  trusts  reposed  in  him.  It  hasf 
been  contended,  that  this  being  a  statutable  bond  applies 
only  to  trusts  apd  duties  which  attached  to  the  office  of 
county  treasurer  at  the  time  when  that  act  of  parliameni 
passed.  I  am  of  opinion  that  it  extends  to  new  obligor 
tions  thrown  on  the  county  treasurer  since  that  8tatute4 
Several  cases  have  been  cited  to  shew  that  acts  of  par- 
liament will  apply  to  matters  of  subsequent  creation* 
So  an  immemorial  custom  will  embrace  matters  arising 
within  the  time  of  l^al  memory.  By  ancient  imnie^ 
morial  custom  all  the  officers  of  the  Court  of  Chancery 
daily  attendant  on  the  Court  are  exempted  from  sendiig 
officesu  It  was  holden  in  Wilkes  v.  WiUiams  {a\  that  the 
privilege  extended  to  offices  created  within  the  time  of 
legal  memory.  And  Lord  Kenyan  tlien  referred  to  Bex  v^ 
Warner  (b)^  where  a  privil^e  for  customs-house  officers 
to  be  exempted  from  serving  office  was  holden  to  exempt 
them  from  the  office  of  overseer  of  the  poor,  though  it  was 
there  objected  that  that  was  an  (^ce  created  by  statute 
within  the  time  of  legal  memory.  Upon  the  same  prinr 
ciple  the  security  required  to  be  taken  from  the  county 
treasurer  by  the  statute  12  G.  2.  c.  29*  will  extttid  to 
trusts  or  duties  imposed  on  that  officer  since,  the  statute 
passed.  If  by  any  subsequent  act  of  parliament  a  per  cen« 
tage  h^  been  allowed  to  the  treasurer  upon  all  sums 

(o)  8  T.  2?.  632.  (b)  8  T.  B.  575. 

which 
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ivliich  be  thorid  pay  under  those  nets,  he  would  have        1829. 

been  benefited  by  sudi  enactment^  for  the  office  would 

tkreby  have  been  rendered  more  profitidDie;  and  if  so,.       againu 

HoLLIt* 

be  oogbt  to  bear  the  burden  resulting  from  such  new 
dniies.  The  condition  of  the  bond  recites,  that  he  was 
to  ghre  his  bond  for  die  due  discharge  of  die  trosti 
raposed  in  him  according  to  the  statute.  The  words 
of  the  condition,  though  more  extensive  in  their  im- 
port than  those  in  the  recital,  fellow  the  language  of 
the  11  6. 2.  c.  29.  The  condition  extends,  however, 
to  one  thing  not  expresdy  mentioned  in  the  statute, 
1^  the  paying  over  sums  of  money  at  the  end  of  the 
yssr;  but  that  is  immaterial,  for  the  statute  requires' 
the  ooonty  treasurer  to  give  securi^  for  the  perform** 
sBce  of  the  trusts  of  his  office.  Then  as  to  the  ob-^ 
jection  taken  to  the  first  breach,  I  think  that  it  was 
not  necessaiy,  according  to  the  true  construction  of  the 
conation,  that  die  defendant  should  have  be^  required 
toaocoant  by  an  order  of  the  court  of  quarter  sessions. 
The  words  ^  by  any  order  of  the  court  of  quarter  ses- 
sioDsnow  made  or  hereafter  to  be  made,"  epply  to  thd 
woids  immediately  preceding  them,  and  not  to  the 
whole  of  the  sentence.  They  are  placed  in  such  a  part= 
*  of  the  seotcsice  that  they  may  apply  to  one  or  the  other, 
Tbe  context  shews,  however,  that  they  apply  to  wliat 
imniediatsly  precedes.  It  is  a  well-esdd)lished  rule  of  con*** 
stroctioD,  that  all  dauses  in  acts  of  parliament  as  well  as 
oontracts  must  be  so  construed  as  to  give  efiect  to  every 
word,  if  possible.  Now  if  the  words,  <<  by  any  order  of  die- 
covt  of  quarter  sessions,"  were  construed  to  apply  to- 
dse  requisition  by  the  justices,  the  other  words,  <^by  any 
^^oumittee  appointed  for  that  purpose,"  would  hove  tko 
cftct  whatever.     For  according  to  that  construction 

the 
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1829.        the  requisition  might  be  by  an  order  of  justices  at 

sionsy  or  the  major  part  of  them,  or  by  a  committee 

oM'tinti  appointed  for  that  purpose.  Now  it  is  quite  clear  that 
a  committee  of  justices  cannot  make  an  order  of  court; 
That  being  so,*  I  think  that  the  words,  '^by  an  .order 
of  the  court  of  quarter  sessions,"  apply  only  to  the 
words  immediately  preceding,-  '^a  committee  appointed 
for  that  purpose;"  and  consequently  that  the  breach  is 
well  assigned.  I  agree  with  my  Brother  jBoy/^,  that 
the  fifth  breach  is  also  good,  and  that. the  others  cannot 
be  sustained,  because  it  is  not  the  duty  of  a  county 
treasurer,  after  lie  has  transmitted  the  account  required, 
to  bring  an  action  to  recover  the  money  reimbursed, 
or  to  report  or  notify  to  the  next  quarter  sessions  the 
neglect  of  payment  by  the  treasurer  of  the  county  to 
whom  the  account  has  been  transmitted.  The  plaintiff 
is  entitled  to  the  judgment  of  tlie  C6urt  on  the  first  and 
fifth  breaches,  and  the  defendant  on  all  the  others. 

*  Parke  J.  I  concur  in  opinion  with  the  rest  of  the 
Court  that  the  plaintiff  is  entitled  to  judgment  on  the 
first  and  fifth  breaches.  Two  objections  were  taken  to 
these .  two  breaches.  The  first  is,  that  in  order  to 
compel  the  treasurer  to  account,  it  is  necessary  there 
should  have  been  an  order  of  justices  at  sessions.  That 
depends  entirely  on  the  construction  to  be  put  on  the 
condition  of  the  bond.  It  appears  to  me  impossible 
that  the  words,  <^  by  order  of  the  said  court  of  quarter 
sessions,"  can  refer  to  all  the  antecedent  matter.  It  is 
impossible  that  a  committee  of  magistrates  duly  ap- 
pointed could  make  an  order  of  sessions  to  account 
Those  words,  therefore,  can  have  ^no  reference  to  a 
requbition  by  the  justices  of  the  peace  assembled  at 

*  quarter 


HoLUk 


IN  TH£   dm  &  lOTH  YSARS  OF  GEOROE  IV.  841 

quarter  sessions.     They  can  apply  only  to  the  consti-        1829. 
tntionof  the  committee;  but  if  the  other  be  the  true         „ 
meaning  of  the  words  of  the  condition,  then  it  is  implied       ^f*»^^ 
in  the  words  lo  which  the  breach  is  assigned,  (for  they 
are  the  very  words  of  the  condition,)  that  the  defendant 
was  r^uired  to  account  by  the  justices  of  the  peace.    If 
issue  had  been  taken  on  that  breach  (if  that  be  the  true 
meaning  of  the  words),  on  the  trial  of  that  issue  the 
plaintiff  must  have  proved  a  requisition  by  order  of  the 
ooart.    It  was  not  necessary  to  state  that  the  Justices 
did  require  by  a  regular  order  of  the  court.    It  appears 
to  me,  therefore,  that  in  either  view  the  first  breach  is 
well  assigned. 

With  respect  to  the  second,  third,  and  fourth  breaches, 
they  appear  to  me  not  to  be  well  assigned ;  for  the  duties 
there  supposed  to  be  cast  on  the  treasurer  do  not  appear 
to  be  cast  on  him  by  express  words  or  necessary  impli- 
cation in  any  act  of  parliament.  I  think  the  bond 
applies  to  duties  imposed  by  the  acts  of  parliament 
passed  subsequent  to  the  12  G.  2.  as  well  as  to  duties 
imposed  by  that  act.  It  has  been  contended  that  the 
condition  by  the  recital  is  tied  up  to  duties  imposed  by 
that  act  That  recital  is  in  words  which  are  ambiguous. 
It  states  that  he  has  been  called  upon  to  give  a  bond  for 
the  due  and  faithful  execution  of  the  trusts  reposed  in 
him  according  to  the  statute.  The  words  "  according 
to  the  statute "  may  either  apply  to  the  giving  of  the 
bond  or  to  the  trusts  reposed  in  him.  Butjwhen  we 
look  at  the  terms  of  the  condition,  all  doubt  tlistt  might 
arise  from  the  recital  is  removed,  for  that  in  general 
terms  obliges  him  to  perform  and  execute  all  and  every 
the  trusts  reposed  in  him  by  virtue  of  the  said  nomi« 
nation  or  appointment,  viz.  the  trusts  repose^  in  him.  by 

Vol.  IX.  A  a  law; 
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18£9.  law ;  or,  in  other  words,  the  duties  cast  on  him  by  law 
at  the  time  that  bond  was  given.  All  those  duties  are 
cast  on  him  by  act  of  parliament;  but  the  bond,  for  the 
reasons  I  hare  given,  appears  to  me  to  apply  to  the 
trusts  reposed  in  him,  or  the  duties  cast  on  him  by  sab* 
sequent  acts,  as  well  as  by  the  12  G.  2. 

Then  we  are  to  see  if  the  4SG.S.  c«47*  or  the 
5S  6. 8.  €•  81.  does  cast  on  the  treasurer  diose  duties 
which  are  described  as  being  his  duties  in  the  different 
breaches  assigned.  Now  they  are  sought  to  be  implied 
from  the  ninth  and  sixteenth  sections  of  the  former 
act*  The  ninth  section  provides  that  when  the  over- 
seers of  the  poor  of  any  parish  have  relieved  the 
family  of  a  private  militia-man,  they  are  to  be  repaid  by 
the  treasurer  of  the  county  in  which  sach  parish  if 
situate,  and  the  treasurer  of  the  county  is  to  be  re* 
imbursed  in  the  manner  thereinafter  mentioned.  The 
manner  after  mentioned,  which  is  in  section  16.,  is  that 
the  treasurer  who  shall  reimburse  to  any  overseer  any 
sum  of  money  on  account  of  such  weekly  allowances 
paid  to  the  family  of  a  private  militia-man  serving  in 
the  militia  of  any  other  county,  shall  deliver  or  transmit 
an  account  of  such  money  as  he  shall  have  so  reim- 
bursed to  the  treasurer  of  the  county  in  the  militia 
whereof  the  man  shall  serve,  and  thereupon  the  treasurer 
to  whom  such  account  shall  have  been  delivered  or 
transmitted  shall  be  required  to  pay  to  the  treasurer 
who  shall  have  so  delivered  or  transmitted  such  account 
the  sum  so  reimbursed  to  such  overseer.''  It  does  not 
point  out  prospectively  any  thing  that  is  to  be  done  by 
the  treasurer  if  the  act  is  not  complied  with.  All  the 
duty  which  the  law  implies  in  such  a  case  is  that, 
inasmudi  as  he  is  to  be  reimbursed,    he   is  to  use 

due 
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due  diligence  lo  be  reimbursed  according  to  the  cir^       1AS9. 
cumstances  of  the  case.    The  2d,  8d,  and  4th  breaches 
assigned  are  in  respect  of  duties  supposed  to  arise  by 
impUcaUon  from  the  statute.     But  it  is  impossible  to 
say  that  it  was  his  duty  to  commence  an  action  or  to 
give  notice  to  the  next  sessions,  or  to  demand  and 
recover  in  the  words  in  which  those  breaches  are  as- 
signed.   The  same  objection  applies  to  all  the  sub- 
sequent breaches  except  the  fifth,  which  I  think  good, 
for  die  reasons  already  assigned  by  the  Court.     The 
5S  G.3.  <;.  81.  5. 10.,  imposes  a  penalty  upon  a  treasurer 
neglecting  to  make  such  repayments  as  above  mentioned, 
bat  does  not  impose  any  new  duty  upon  the  treasurer  to 
whom  the  payments  are  to  be  made.     For  these  reasons 
lam  of  opinion  that  the  plaintiff  is  entitled  to  judgment 
on  the  first  and  fifth  breaches,  and  that  the  defendant 
is  entided  to  judgment  upon  all  the  others. 

Jodgment  for  the  plaintiff  on  the  first  and  fifth 
breaches,  for  the  defendant  on  the  other. 
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Doe  on  the  joint  and  several  demises  of  the 
Rev,  H.  D.  Broughton  and  D,  W.  Stow 
against  John  Gully. 

i8iT!Sd!la«  FJECTMENT.  At  the  trial  before  Bwrough  3.  at 
«l»  "nf?*'  ^^  Spring  assizes  for  the  county  of  Surrey  1828,  a 

been  repoM,    verdict  was  found  for  the  lessors  of  the  plaintifT,  subject 

in  cooiddcf" 

ation  ofsooi.,    to  the  opinion  of  this  Court  on  the  following  case :  — 

SILl,Mid'  On  the  10th  oi  August  1811,  the  Rev.  Bryan  Brought 

!!^gkbe^dh  '^^  became  rector  of  the  rectory  of  Lang  Ditton,  in  the 

aa^fortw*'     county  of  5ttrr^,  and  being  such  rector,  by  an  inden- 

jcwi,  to  die  lure  bearing  date  the  6th  of  January  1814,  made  between 
gmntflg  oi  sn  ^^  *^ 

aonoitj  for  t^    him  of  the  One  part,  and  William  Bonnell  James  of  the 

curing  the 

nme.    After     other  part,    in   consideration  of  the  sum  of  6002.,  he 

tlie  petUDff 

of  57  c.  3.        granted  to  W.  B.  James  an  annuity  of  88/.  7^.  for  ninety- 

rediiiigthe        i^ine  years,   if  he  B.  Broughton  should   so  long   live, 

unui^^^d      charged  upon  the  rectory  of  Long  Dittany  with  the  usual 

Mrreed toieod    P^^®''  ^^  distress  and  clause  of  repurchase,  and  with 

the  rector  ^)02.  covenants  on  the  part  of  the  said  JB.  Broughton^  that  the 
to  eDible  bun 

to  redeem  the  rectory  should  continue  eubject  to  the  annuity  as  long 
■nnuitj,  the  "^  *  "  .  . 

gnuitMof  the  as  it  was  unpaid,  and  that  he  would  not  resign  without 

lidisrailon  of  the  consent  of  W.  B.  James  ;  and,  for  better  securing  the 
rectionoftbe  annuity,  B.  Broughton  did  grant,  bargain,  sell,  and  as- 
to^jTSe**  ^'S"  ""^°  ^*  ^'  J^i^^h  i"8  executors,  administrators, 
22['f^^  and  assigns,  all  the  rectory  of  the  parish  and  parish 
purcheee  of 

the  amiuity,  end  the  term,  and  the  n^ctor  conflnned  to  A,  B.  the  rectory  for  that  tern, 
for  the  purpoee  of  securing  the  repayment  of  Uie  sum  advanced  bj  him  to  redeem  the 
Annuity*  at  well  at  other  sums : 

Held,  that  inasmuch  as  the  term  was  created  after  the  passing  of  the  45  G.  3.  c.  84., 
which  repealed  the  13  £iiz.  c.  liO.,  against  charging  benefices,  the  assignment  of  it  for  the 
purpose  of  securing  the  money  paid  as  the  consideration  for  the  annuity,  was  valid,  and 
vested  the,  legal  estate  in  A.  B„  although  made  after  the  57  Q.5.  c  99.,  which,  perhaps, 
rerived  the  13  JSfn.  c.  20.  so  far  aa  related  to  charges  upon  benefices. 

church 
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church  of  Long  Diiion,   and  the  glebe  lands,  tithes,        1889. 

oblations,  obventions,  and  other  the  rights,  members, 

and  appurtenances  thereof;  to  h(dd   the  same    unto 

W.  B.  Jamesj  his  executors,  &c.  from  the  day  next  be** 

fore  the  date  of  the  indenture  for  the  term  of  100  years 

then  next  ensuing,  if  B.  Broughton  should  so  long  live 

and  continoe  to  be  rector  of  the  said  rectory,  without 

impeachm^t  of  waste,  so  iar  as  JB.  Broughton  could 

grant  that  privilege,  upon  trust  for  the  better  securing 

tofV.B.  James,  his  executors,  &c.  the  due  and  regular 

payment  of  the  annuity.     And  which  said  deed  was  in« 

dorsed  as  follows: — **  A  memorial  of  this  deed  was  en* 

rolled  in  his  majest/s  High  Court  of  Chancery,  pursuant 

to  an  act  of  parliament  made  for  that  purpose/' 

(Signed)  «« J.  Mitford." 

By  a  certain  other  indenture,  bearing  date  the  Ist 
of  nhme  1815,  made  between  the  same  parties  (with  a 
fike  indorsement  thereon  as  to  the  enrolment),  in  consi- 
deration of  the  sum  of  1000/.,  the  said  B.  Broughian 
gnmted  to  fV*  B.James  another  annui^  of  151/.  for 
ninety-nine  years,  if  he  B.  Braughion  should  so  long 
Uve,  chaiged  upon  the  rectory,  and  with  the  like  clauses^ 
powers,  and  provisions  as  in  the  indenture  of  the  6th  of 
Jamuay  IS14;  and  for  the  better  securing  the  last^ 
mentioned  annuity,  and  in  consideration  of  10s.,  JB. 
Brougkan  granted,  bargained,  sold,  and  demised  to 
W.  B.  JameSf  his  executors,  8cc  all  the  rectory  and  pre« 
mises  contained  in  the  before^mentioned  indenture  of 
the  6th  ofjanuaty  1814,  to  hold  tiie  same  from  the  day 
next  before  the  day  of  the  date  of  the  now  reciting  in- 
doilnre  for  100  years,  if  JB.  Braughion  should  so  long 
live  and  continue  to  be  rector  of  the  said  rectory^  upon 
A  a  S  trust 
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t8f9..     trust  for  better  securing  the  lastHRientioned  aiinuiQr« 

By  another  indenture,  dated  the  26tb  of  Oetober  I8I69 

BftoooBTOfK    made  between  the  said  parties  (with  a  like  indorsement 

emxit,  thereon  as  to  the  enrolment),  in  considerattonof  400/.^ 
B.  BroughUm  granted  to  W.  B,  James  another  annnity  of 
60/.  for  ninety-nine  years,  if  he  JS«  BraugAton  should  ao 
long  lire,  charged  upon  the  said  rectory ;  and  Ibr  better 
securing  the  same^  JS«  BroughUm  ratified  and  confirmed 
to  W.  B.  James^  his  executors,  &c.  all  the  rectory  and 
premises  particularly  described  in  the  before-mentioned 
indentures^  to  hold  the  same  for  the  residue  and  re* 
nainder  of  the  term  of  100  years,  granted  by  the  inden* 
tmre  of  the  1st  of  Jtme  1815,  upon  further  trust  for 
securing  the  last-mentioned  annuity  of  60/.  No  proof 
Was  given  of  the  enrolment  of  the  memorials  of  the  three 
several  annuities  or  rent  charges,  further,  than  the 
indorsements  upon  the  deeds  as  before  mentioned. 
These  annuities  being  unredeemed,  and  the  terms 
created  for  securing  them  being  still  subsisting,  by  an 
indenture  bearing  date  the  26th  of  Mmf  1820,  made 
between  B.  Broughtan  of  the  firat  part,  W.  B>  Jame^  of 
the  second  part,  and  W.  B.  Broughtoriy  a  captain  in  the 
navy,  of  the  third  part,  reciting  the  before-mentjoned 
indentures  of  the  6th  of  January  1814*,  the  1st  of  June 
1815,  and  the  26tk  of  Oetober  1816;  and  tfiat  B. 
Brought&n  was  indebted  to  the  said  fVl  B.  Broughion  in 
the  sum  of  1000/.,  secured  by  three  bonds,  dated  re- 
spectively the  6th  of  April  1815,  the  14th  of  January 
1817^  and  the  98th  of  August  1817,  and  in  the  sum  of 
1000/.  lent  by  the  said  W.  B.  Brougkion  to  B*  Broughton 
in  the  month  of  January  1819,  for  which  no  specific 
security  was  given ;  and  that  W.  B.  Broughtan  had  agreed 
to  lend  B.  Broughtan  the  further  sum  of  98001^   in 

order 
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order  to  enable  him  to  redeem  the  said  annaities,  and        18Sd. 
for  his  otlier  oce8$ioB99  in  consideraUon  of  2000/.  paid 
to  IK  &  James^  of  20001.  due  to  fV^  B.  Broughtm^  and     BRououToir 
of  1500^  advanced  and  paid  to  B.  BroughioUf  making       Guixy. 
together  the  sum  of  550O/9  the  said  JV.  B.  Jamesj  at  the 
reqMQt  and  by  the  direction  of  J?.  Broifghtony  did  bar- 
gain, aell»  and  assign  unto  fV.  B*  Bro^g/Uath  his  exe* 
colanB»  &c.  all  the  sums  of  60o;.»  1000/.»  and  ^001^  the 
pwchase-BioDey  of  the  said  three  amuities;  and  for  the 
coaaickralion  aforesaidi  the  said  IV^  B.  James  did  bar-f 
gain»    sell)  and  assign,  and  B^.S^aughton  did  gcanti 
baigaio^  aeU^  and  assign,  ratify  and  confirm  unto  W*  B» 
Brmtgklon  allthe  said  rectory  of  the  said  parish  and  parish 
church  of  Lot^  DUton^  and  the  messuage  of  tenement 
and  rectory-house,  glebe  lands,  tithes,  profits,  and  emo» 
luments  whatsoever  belonging  to  the  rectory;  and  all 
other  the  premises  by  the  said  recited  indentures,  or  any 
of  them,  granted  and  demised,  with  their  and  every 
of  their  rights,  members,  and  appurtenances,  to  hold  the 
same  unto  W.  B.  Brougiion  for  €md  during  all  the  residue 
and  remainder  of  the  term  of  100  years  then  to  come 
and  unexpired,  if  ^.  Bro^hien  should  so  long  live  and 
coDtinae  incumbent  of  the  rectory ;  subject,  nevertheless, 
to  a  proviso  for  redemption  and  re-assignment  of  the 
•aid  terms,  upon  payment  of  5500/.  and  interest  on  the 
26th  of  Naoember  then  next     Captain  W.  B.  Bnmghion 
died  on  the  17tb  March  1821,  bavmg  by  bis  will  and 
codidU  duly  proved  in  the  prerogiattve  court  of  Cantor- 
hay  on  the  SSd  Mat^  1821,  appointed  the  lessors  of  the 
plaintiff  his  eacecutors. 

J^esiger  for  the  plaintiffi.     The  question  is.  Whether 

the  terms  created  by  the  annuity  deeds  passed  by  the 

A  a  4  deed 
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1829.  deed  of  1820  to  W.  B.  Broughton?  The  first  and  the 
most  important  question  is,  Whether  the  statute  IS  Elvi* 
BiiouaiiToar  c*  20.  applies  to  and  avoids  all  chargings  of  benefices 
Gully.  with  cure;  or,  whether  it  is  not  confined  to  a  particular 
description  of  charges  obviously  within  its  operation  ? 
The  preamble  of  that  statute  recites,  ^'  that  the  liTings 
appointed  for  ecclesiastical  ministers  may  not  by  oor- 
rupt  and  indirect  dealings  be  transferred  toother  udes;" 
and  then  enacts,  <<  that  no  lease  of  any  benefice  with 
cure  shall  endure  any  longer  than  while  the  lessor  shall 
be. ordinarily  resident,  and  serving  the  cure  of  such 
benefice  without  absence  for  eighty  days  in  any  one  year; 
but  that  every  such  lease,  so  soon  as  it  shall  come  to 
any  possession  or  use  above  forbidden,  or  immediately 
upon  such  absence,  shall  cease  and  be  void ;  and  that 
all  chargings  of  such  benefices  with  cure  hereafter  with 
any  pension,  or  with  any  profit  out  of  the  same,  shall 
be  utterly  void."  The  intent  of  that  statute,  whidi  is  to 
be  collected  firom  the  preamble,  was  to  prevent  corrupt 
bargains  between  the  patron  and  incumbent,  the  mischief 
bdng,  that  a  needy  incumbent  would,  in  consideration 
of  being  presented  by  the  patron,  grant  beneficial  leases, 
or  charge  the  benefice  with  a  pension  or  profit  to  tlie 
patron,  or  some  of  his  dependants,  MoUjfs  v.  Leake  (a), 
Bum's  Ecclesiastical  Laxo,  tit.  Leases^  894.  This  view 
of  the  object  of  the  legislature  is  enforced  by  the  subs^ 
quent  statute  of  14  Eliz.  c.  1 1.,  which  recites,  that  sundry 
eoil-disposed  persons  had  defrauded  the  true  meaning  of 
the  before-mentioned  statute  by  bonds  and  covenants 
which  were  not  taken  to  be  leases,  although  thej^ 
amounted  to  as  much.    It  is  clear,  fix>m  the  expressions 

(•)  8  T.  R.  415. 

used. 
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used,  that  these  provisions  of  the  acts  were  directed  1689. 
against  cormpt  and  indirected  dealings  with  the  living  [CTdZi 
ODly.    This  is  not  a  case  of  that  kind.     Here  the  incoin*    Bmooainoir 

'  againsi 

bent  merely  charged  on  the  living  annuity  interest  on  a  Guur. 
sum  of  money  bonfi  fide  advanced  to  him«  This  is  not 
a  case^  therefore,  within  the  mischief  recited  in  the 
preamble,  or  within:  the  intent  of  the  l^slature.  It  will 
be  »id  tfiat  all  chargings  are  void,  because,  by  the  first 
part  of  the  clause,  all  leases  are  avoided  by  non-residence. 
But  there  the  non-residence  is  made  evidence  of  the 
original  contract  being  corrupt  It  may  also  be  said,  that 
the  words  of  the  enacting  part  of  the  clause  are  general, 
and  «e  not  to  be  limited  to  a  particular  description 
of  charge.  The  general  words  of  the  enacting  part, 
ennstmed  according  to  the  intent  of  the  I^slature, 
most  be  restrained  to  the  mischiefs  recited  in  the  pre- 
amble; and  they  ought  to  be  so  construed  according  to 
the  role  given  in  Beniger  v.  Fogossa  {a).  This  point  has 
never  been  expressly  decided,  though  it  was  mentioned 
in  MomfSVn  Leake  and  Doe  y*  Mears{p).  [BajfieyS. 
The  last  case  shews  that  the  statute  is  not  confined  to 
corrapt  bargains.  The  lease,  which  was  granted  to 
secure  an  annuity,  was  held  to  be  void.^  But  that  was 
on  the  ground  that  the  incumbent  did  not  reside.  The 
maigioal  note  in  Mowfs  v.  Leakey  that  the  grant  of  a 
ren^dlarge  out  of  a  benefice  is  void,  is  not  warranted 
by  the  judgment.  In  that  case  it  was  argued,  that  by 
the  statute  the  profits  of  benefices  could  not  be  charged 
or  taken  for  payment  of  debts.  But  in  answer.  Lord 
Kempn  said,  *<  If  that  be  so,  what  is  to  become  of 
the  whole  process  de  bonis  ecclesiasticis  V*     No  in- 

(a)  rtouO.  Sep.  10.  (6)   1  Coufp.  129. 

convenience 
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18S9.       tonvcnience  will  result  from  rtatrekiing  the  tlfttute  of 
^^^       Nuuibeik  to  corrupt  dealings.    Bj  construing  it  so  as  to 

Dos  dfiBi* 

BRoosmmr  avdd  all  cbargings^  a  nieritorions  and  not  in  genecal 
evubtii  affluent  body  of  men  will  be  depvived  of  the  meana  of 
raising  money  for  die  exigence  of  their  iatailies,  by 
taking  away  from  thent  the  only  security  tbej  can  offec. 
If  the  olgect  of  the  statute  were  to  avoid  all  chaigiogai 
dien  it  is  necessaty  to  consider  wfaeUier  it  has  rendered 
them  Toid  or  voidable.  For  of  a  void  aet  a  stranger  may 
tidce  advantige^  but  not  of  a  voidaUo  ou^  Humphresiofi% 
ease  (a).  This  p^t  aiust  be  noticed,  because  ia  Dee 
V.  SomeroSk  {b)  it  was  staled  and  agreed  aignendoy 
that  the  grant  of  an  annuity  was  valid  during  tbe^Jife  of 
the  incumbent  against*  him  and  all  claiming  under  him  9 
and  Co.  Utt*  46*  was  cited,  where  Loed  Cakef  comment* 
ing  on  the  statute  of  IS  Eliz.^  which  made  all  kasea  otbcv 
than  for  three  lives  utterly  void,  observes,  that  leases 
not  warranted  by  the  act  are  not  void^  but  good  against 
die  lessor,  because  the  static  was  made  for  the  benefit 
of  the  successor.  But  the  statute  of  IS  Mit.  c*  SO.  was 
made  tor  the  benefit  and  protection  of  the  iBcnmben^ 
and,  therefore,  it  must  be  admitted,  that  if  thb  be  a 
case  withm  tliat  act,  the  charge  is  not  good  even  during 
the  life  of  the  incumbent  It  has  been  held,  tkot  a 
rector  may  even  take  advantage  of  hb  own  wrong  to 
avoid  siidi  a  lease,  Frcgmortofi  v.  ScMj  {c)  or  a  stranger. 
Doe  dem.  Crispy.  Barber  {d\  If  the  charging,  there* 
fore,  be  void,  it  is  agreed  that  the  defendant  may  take 
advantage  of  it.  But,  secondly,  the  statute  1 S  EUs^  c  SO. 
it  wholly  repealed.  It  was  undoubtedly  rq»ealed  by 
4S  G.  S.  c.  S^.;  but  that  statute  was  again  repealed  by 

(o)  2  Le<m,  S18.         {h)  6  S.  f  C  1 26.  (c)  S  Eatt^  4«7k 

<d)  2  2\  If.  749. 

the 
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die  57  6*  d.  e.  99^  which,  howerer,  in  tevms  lepesled  the        1899. 

lBEiix.c.20.     [,ParkeJ,    TlieW  G.  5.  c,  99.  repealed      ^^^^ 

90  much  of  the  statute  of  EUutbeik  ae  rditea  to  spiritiidi     BMoaH-mi 

persons  holding  of  farmS)  and  to  leases  of  benefices  and        Gou«. 

KYingSy  and  to  buying  and  seUingj  and  to  residence  of 

sptrilaal  persons  on  their  benefices*     But  so  much  of  that 

statute  as  relates  to  the  diarging  of  benefices  (a),  seems 

to  be  revired  by  the  57  G.  9.  c.  99.]    The  terms  for  se- 

earing  the  thtne  annnities  were  created  at  a  time  when  the 

UEUx.  c.  20^  having  been  repealed  by  the  stat  49  G.  S« 

c.  84.,  had  ceased  to  have  any  operation  whatever*    The 

deeds  by  which  those  terms  were  created  constituted  a 

valid  charge  upon  the  living,  Doe  v«  SomervUle.    And  if 

that  be  so,  then  the  deed  of  1820,  so  fiir  as  it  operates 

to  oondmie  those  charges,  is  a  valid  deed,  and  passes 

die  l^al  estate.     1(  James  had  kept  the  terms  in  him* 

id(  thqr  would  have  been   operative.     They  must, 

dierefore^  continue  so,  though  he  has  assigned  them  to 

another  for  a  valuable  consideration.    It  was  not  neoes" 

sary  to  prove  a  memorial.  Doe  dem,  Griffm  v#  Mason  (&)« 

Doe  dem.  Levtis  v.  Bingfiam  (c). 

CAi/fjr,  eontril,  was  desired  by  the  Court  to  confine 
himself  to  the  last  point.  The  statute  IS  jBi&.  c.2(h 
makes  all  charges  whatever  void.  The  object  of  that 
statute  was  to  secure  a  decent  support  to  the  clergyman^ 
That  ol^ect  will  be  defeated  if  he  may  anticipate  the 
profits  of  the  livings  and  assign  them  as  a  security  for 
die  payment  of  annuities.  The  living  appointed  for  an 
ecdesisstical  minister  will  thereby  be  tranrferred  to  other 

(a)  See  White  y,' Bishop  tf  Peterboroug^t  S^wanrt.  109.  note. 
(*)  S  Caw^  7.  (c)  AB.tA.  679. 

uses. 
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1889.       uses,  which  is  the  mischief  mentioned  in  tlie  preainble» 
The  deed  of  1820  being  made  in  contravention  of  the 
object  of  the  statute,  a  court  of  law  will  not  give  effect 
to  it.     A  new  charge  is  created  by  that  deed,  be- 
cause the  benefice  is  for  the  first  time  charged  with  a 
sum  of  S500{.  in  addition  to  the  200(tf.  charged  by  the 
former  deeds.    To  that  extent  it  is  dearly  void,  and 
being  void  in  part,  it  is  void  altogether.     [LdUledde  J. 
Suppose  the  deed  had  not  secured  the  3000/.,  but  that  A 
Broughtonj  being  desirous  to  redeem  the  annuides,  had 
borrowed  2000/.  of  his  brotlier,  and  that  the  term  had 
been  assigned  to  the  latter  by  James  s  that  would  have 
been  a  valid  assignment     And  if  so,  is  this  assignment 
void  because  the  deed  contains  also  a  new  charge  ?    The 
statute  does  not  avoid  the  securities,  but  prohibits  the 
charging  of  benefices  with  any  pension.    The  case  may 
be  considered  as  if  these  three  annuities  had  been 
charged  upon  the  benefice  before  the  statute  IS  J9^ 
c.  20.  had  passed,  and  the  term  had  been  assigned  afte^ 
wards.     Then,  as  that  statute  did  not  avoid  the  secu- 
rities, ihe  deed  would  be  valid  so  fiur  as  it  did  not  create 
a  new  charge.]     The  whole  deed  is  void,  because  the 
object  of  it  is  to  support  a  charge  in  contravention  of 
the  act  of  parliament.     It  is  clearly  void  in  part^  90  &r 
as  it  creates  a  new  charge;  and  bebg  void  in  part,  is 
void  altogether. 

TTiesiger^  in  reply,  referred  to  Butter  v.  Wi^  («)>  «^ 
the  authorities  there  dted,  to  shew  that  where  an  act  of 
parliament  does  not  avoid  securities,  (which  oontam 

(«}  1  Sound.  66,  note  (d)»  lait  editiom 

matter 
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matter  contrary  to  the  act),  so  much  only  of  such  secu-  18M. 

rities  as  is  contrary  to  the  act  will  be  avoided,  and  the  ^_^ 

rest  will  be  sood.  Btouoaioir 


OvU.T. 


Batlet  J.  This  was  an  ejectment  brought  to  re- 
cover the  possession  of  the  rectory  of  Long  Ditton^  in 
tbe  county  of  Surrey.  It  appears  from  the  facts  stated 
ID  the  case,  that  the  Rev.  B,  Broughton^  being  rector  of 
LongDittofij  on  the  6th  of  Jamiary  1814,  in  consideration 
of  60tf.  granted  to  JV.B.  James  an  annuity  of  88/.  7s. 
ibr  ninety-nine  years,  if  he  B.  Brot4ghton  should  so  long 
live,  charged  upon  the  rectory.  And  for  better  securing 
the  annuity,  B,  Broughlon  assigned  the  rectory  to  James 
for  100  years,  if  he  should  so  long  live  and  conti- 
nae  rector.  In  1815,  in  consideration  of  1000/.,  the 
Rev.  B.Broughtan  granted  to  James  another  annuity  of 
151/.,  charged  upon  the  rectory ;  and  for  better  securing 
that  annuity,  assigned  the  rectory  to  James  for  the  term 
of  100  years,  if  he  should  so  long  live  and  continue 
nctor.  And  by  indenture  of  ^e  26th  of  October  IBIS, 
io  consideration  of  400/.,  he  B.  Brougkton  granted  James 
another  annuity  of  60/.,  charged  upon  the  rectory ;  and 
for  better  securing  the  same,  confirmed  to  James  the 
i^^ctory  for  the  residue  of  the  term  of  100  years  granted 
by  the  deed  of  the  1st  June  1815.  After  the  execution 
of  thb  deed,  the  rectory  was  therefore  charged  with 
™c  payment  of  annuities  amounting  altogether  to 
^/.  7*.  These  annuides  were  charged  upon  the  rec- 
to^r  at  a  time  when  the  statute  18  Eliz.  c.  20.  was  not  in 
<1w»tion.  It  had  been  repealed  by  the  statute  48  G.  8. 
^•84.  Assuming  that  the  statute  18  Eliz.  c.  20.  has  the 
^ect  of  preventing  the  charging  of  all  benefices  with 
cure  with  annuities  granted  bonft  fide  for  a  valuable 

consider- 
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ISS9f  ooosideratioD^  It  was  not  m  operation  at  tbe  time  vhen 
^^  tbe  annuities  wore  charged  on  this  rectory*  In  1817f 
awwoingo*  the  43  G.  S.  c.  84«,  and  part  of  the  IS  Eliz.  c.  20.  were 
Qmax,  repealed  by  the  57  G.  S.  c.  99.  The  residue  of  the 
statute  15  Eliz.  c*  20*  was  therefore  revived.  After  such 
repeal,  by  indenture  made  in  1880,  between  B.  Brtn^k' 
tooj  fV^  B.  James,  and  W.  B.  BroughUmj  reciting  the 
before-mentbned  indentures,  and  that  B>  Brougkm 
was  indd^ted  to  W.  B*  BrwgUon  in  the  sum  of  1000^ 
secured  by  bond;  and  in  another  sum  of  lOOOL  for 
which  no  specific  security  had  been  given ;  and  diat  he 
had  agreed  to  lend  the  said  B.  BrougAton  the  further 
sum  of  S5Q0/.,  to  enable  him  to  redeem  the  annuities; 
and  for  his  other  occasions,  in  consideration  of  20001. 
paid  to  W.  B.JameSj  of  2000/.  due  to  llie  said  ff.  £• 
Breughion,  and  of  15002.  paid  to  B.  Braughtath  W.  B. 
JameSf  at  the  request  o^B.Broughton,  assigned  to  W*B» 
Brm^ghUm  all  the  sums  of  600/.,  1000/.,  and  400/.,  the 
purchase-money  of  tbe  said  thret  annuities;  and  the 
said  fV,  B.  James  bargained,  soldj  and  assigned,  and  Ae 
said  £•  Brm^ikm  granted,  bargained,  sold,  assigned, 
ratified,  and  confirmed  unto  W.  B.  Broughton  all  the 
rectory  of  Long  Dittony  habendum  for  tlie  residue  of 
the  term  of  one  hundred  years.  It  was  insisted  that  the 
assignment  of  the  term  having  been  made  since  the 
passing  of  the  57  G.  8.  c.  99.  which  revived  the  IS  -Efc 
C.20.,  as  to  charges  upon  benefices,  was  an  invslia 
security  because  it  created  a  new  charge.  If  ^^ 
deed  merely  created  a  new  charge,  it  would  become 
necessary  to  decide  whether  the  18  JSb's.  c.  20.  applied 
to  annuities  for  valuable  consideration,  and  chATged 
upon  benefices  with  cure;  but  if  the  deed  did  not 
merely  create  any  new  charge,  but  continued  an  oW 

one 
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one  made  upon  tbe  recfory  during  the  period  when  the 
18  Eiiz,  c.  20.  had  ceased  to  be  in  force,  it  will  be  un* 
necessary  to  decide  that  question.     It  seems  to  me  quite 
dear,  that  the  deed,  so  far  as  the  assignment  of  the  term 
if  concerned,  did  not  create  any  new  charge  upon  the 
rectory;  and  if  it  be  a  valid  deed  to  any  extent,  the 
lessors  of  the  plaintiff  are  entitled  to  recover  possession* 
Now  at  the  time  the  deed  was  executed,  there  were  sub- 
dsdng  charges  upon  the  reotory  amounting  to  die  sum 
of  299L  per  annum.    That  sum  was  annuity  interest 
upon  2000/.  advanced  to  B.  Broughton.    The  eflfect  of 
the  deed  was  to  put  an  end  to  the  annuity  interest,  and 
substitute  common  interest.    It  contained  an  assignment 
of  the  principal  sums  advanced  by  Jcmes  to  W.  B. 
Bfmgkton^  and  an  assignment  by  James  and  B.  Brougk" 
tm  of  the  rectory  to  JV.  B.  Braugkiort.    The  whole  con- 
sideration   for   that    assignment   passed    from    IV.  B* 
Broughtan.     If  the  term  would  be  a  good  valid  security 
for  the  annuity  interest,  it  would  be  equally  *flO  for 
eonmum  interest  at  the  rate  of  5  per  cent ;  and  if  it  be  a 
xdid  security  for  5  per  cent  interest  on  the  first  sum  ad- 
vanced, upon  which  annuity  interest  was  reserved,  the 
leg&i  estate  passed  by  the  assignment,  and  is  now  in  the 
lessors  of  the  plaintiff     The  substance  of  the  deed  being 
to  nibstitute   common  interest  for  annuity  interest  on 
the  sum  originally  advanced,   the  assignment  is,  pro 
taoto,  a  mere  continuation  of  the  old  charge:  the  legal 
estate,  therefore,  passed  by  the  deed  to  W.  B.  Broi^ton^ 
•od  is  now  in  the  lessors  of  the  plaintiff.     The  judgment 
^  the  Court  must  therefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


18W^ 
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C.  Harvey,  W.  Reynolds,  and  other  Plaintifis^ 
against  Sir  W.  Kay,  Bart. 

Bj  a  deed,        H^^HE  first  and  second  counts  of  tlie  declaration  were 

whcttby  A  joint    -^ 

nodk  oompeny  upon  a  bill  of  exchange,  dated  8th  of  April  18269 

aojdMrehoUer  ^^^  ^l'*  2^*  ^^9  purporting  to  have  been  drawn  by  the 
teMforing  hiB  Cornwall  and  Devonshire  Mining  Company,  by  their 
*J^J2i  rt  "8^"^  '^'  '^^*»  payable  to  the  order  of  the  plaintifl&, 
the  office^  the  and  accepted  by  the  defendant.     The  third  count  was 

oompen  J  that  ^  ^ 

he  had  agreed  upon  a  bill  of  exchange  of  the  same  date  and  amount, 
ihaiei,  and  no    alleged  to  have  been  drawn  by  the  defendant  upon  the 

penon  who 

purdiaied  Comoall  and  Devonshire  Mining  Company,  payable  to 

be  deemed  a  ^he  plaintiffi.    There  were  counts  for  goods  sold  and 

hrmcutedtibe  delivered,  work  and  labour,  money  lent  and  advanced, 

^^'    ^1^'  ^*     Pleas,  first,  general  Issue ;  and,  secondly,  that  the 

*^2^*«  promises,  if  any,  were  made  by  the  defendant  t<^ther 

sharei  (made  in  with  Meynclds  (»ie  of  the  plaintiflfs  jointly,  and  not  by 

contormitT  to 

th^  rules  of  the  the  defendant  separately  and  without  Reynolds.     Upon 

toauMftfaT"   this  plea  issue  was  taken.     At  the  trial  before  Lord 

^^^^^^'^      Tenterden  C.  J.,   at   the  London   sittings  after  Hilary 

^oompa^.     ^®^™  1888,  it  appeared  that  the  action  was  brought  by 

^'•nrpenon     ^q  plaiutifis  to  recover  the  price  of  goods  sold  by  them 

shaict  were  to  the  ComwoU  and  Devonshire  Mining  Company,  be- 
tiamfinred  was 

immediateij  tween  the  i6th  of  November  1825  and  the  28th  of  May 
after  such 

transfer  was  registered  in  die  books  of  the  oompany,  to  cease  to  be  a  proprietor.  In  an 
action>  in  which  the  plaintiff  sought  to  charge  tlie  defendant,  as  a  member  of  the  company, 
for  goods  sold,  ftc.,  die  letters  of  the  plaintiff,  in  which  he  admitted  himself  to  be  a  sbare- 
hol£r  on  the  80th  of  March  1826,  were  held  to  be  proof  of  that  fact,  although  it  was  not 
proved  that  he  had  ever  executed  the  deed ;  secondly,  there  being  no  proof  of  any  actual 
transfer  of  the  aharei  to  a  purchaser,  or  of  the  execution  of  the  deed  by  him,  an  entry  in 
the  books  of  the  company  of  a  transfer  to  a  purchaser  on  the  28th  of  March,  was  held  not 
to  be  evidence  that  the  plaintiff  had  then  ceased  to  be  a  partner  ;  or  if  it  was  prim&  fede 
evidence  of  that  fact,  it  was  rebutted  by  the  letters  of  the  pUuntiff  of  a  subsequent  date, 
admitthig  himself  to  be  a  partner. 

1826, 
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1826,  against  the  defendant,  who  was  a  member  and       1889* 
director  of  that  company.     In  part  payment  of  this 
aoooiio^  WUby  mine  cashier  to  the  company,  drew  upon 
the  company  the  following  instrument :  —  ^*  Bedrtdk^ 
AprU  8th  1826.     Two  months  after  date  pay  to  the 
order  of  Messrs.  Harvey f  Williams^  and  Co.  sixty^six 
poonds  two  shillings  and  nine-pence^  value  received. 
For  the  Cornwall  and  Devonshire  Mining  Company^ 
Baeland  WUksj  Mine  Cashier.    To  the  CknrtwaU  and 
DeocMkire  Minmg  Company,  Lombard  Street^  JLondon!^ 
The  bill  was  accepted  for  the  company  by  theur  secre- 
tary.    The  deed  by  which  the  company  was  establbhed 
was  produced  by  the  plaintifib,  and  the  execution  of  it 
bf  the  defendant  in  person  proved.    The  execution  of 
it  bj  R^fnMs  purported  to  have  been  by  WiOcs  acting 
under  a  power  of  attorney  for  him,  but  that  power  of 
ittoroey  was  not  produced.    The  defendant,  in  order 
to  shew  that  JEUgfnolds  had  been  a  shareholder,  produced 
iad  read  in  evidence  several  letters  written  and  ad- 
dressed by  him  to  the  secretary  to  the  company.    In 
QD^  dated  5th  November  1825,  he  resigned  his  office  of 
director,  and  alleged  as  a  reason  for  so  doing  that  his 
eogagements  were  so  numerous  that  he  could  not  con- 
tinue to  hdd  the  office.    In  another,  of  the  ilth  of 
Febmary  18S6,  he  informed  the  secretary  that  he  had 
disposed  of  his  thir^  shares  to  Mr.  John  Jeffery^  and 
desired  to  have  the  transfer  made.    In  a  letter  of  the 
SOth  i£FAruanf  1826,  Reynolds  informed  the  secretary 
that  the  consideration  to  be  paid  by  Mr.  John  J^jiry  for 
Ae  thirty  shares  was  860/.,  and  requested  that  the  neces- 
lary  transfer  for  the  execution  of  the  contracting  parties 
■ught  be  sent  without  loss  of  time.     In  another  letter, 
^  the  90th  of  MarA^  he  expressed  his  surprise  at  not 
Vol.  IX.  Bb  having 
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IMd.  having  ceeeived  the  transfer  for  his  Bhares,  and  re« 
quested  to  have  it  without  farther  dday*  The  fol* 
lowing  danses  of  the  deed  of  settlement. were  readt*«- 
<<  Any  proprietor  of  the  said  eoropany  or  pai^evship 
floeie^  who  shall  be  dcsiroiis  of  selling  any  shares  hel4 
by  him  in  the  said  company,  shall  gii^e  notice  thereof  in 
writing  at  the  office  of  the  company,  specifying  and  truly 
setting  forth  in  such  notice  the  share  or  number  of  shares 
so  intended  to  be  sold,  and  die  price  for  which  he  bath 
agreed  to  sell  the  same ;  and  the  name  and  place  of  re^ 
sidence  of  ihe  person  ^o  shall  have  agreed  to  become 
the  purchaser. 

No  person  who  shall  hereafter  purchase  shares  in  the 
company  shall  become  or  be  deemed  a  proprietor  of  thjs 
said  company  in  respect  of  the  shares  so  purchased  by 
him,  unless  and  until  he  shall  duly  execute  at  the  office 
of  the  company,  either  in  person  -or  by  attorney,  dsese 
presents,  or  such  fiir ther  or  other  deed  9»  may  be  from 
time  to  time,  by  order  of  the  directors  for  that  purpose, 
pvepased.  And  be  shall  immediately  dier  such  execution 
by  him,  and  not  before^  become  a  proprietor  of  the  said 
eompany. 

^f  The  board  of  directors  shall,  on  notice  being  rs^ 
cdvtd  at  the  office  of  thecompany,  of  the  transfer  of  any 
shares  in  the  company  (provided  such  transfer  be  made 
in  all  reQ>ects  in  conformity  with  the  rules  and  legu- 
btions  of  the  company  in  that  behalf  whether  herein 
contamed  or  olherwise),  cause  such  transfer  to  be  r^fisi^ 
tered  in  the  books  of  the  <^mpany,  or  in  anch  manner 
as  the  existing  rules  and  regulations  of  the  company 
may  in  that  behalf  dffect 

<*Every  p«Pson  by  whom  any  diares  shall  be  tnma* 
ferred  eonfermid>ly  to  &e  pronsions  hereinbefore  ooft* 
lained,  and  the  other  existing  rules  and  regulations  (if 

any) 
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any)  for  the  time  being  cftht  company  in  that  behalf,  and  199Q. 
who  ahdl  have  paid  all  instilments  that  may  then  have 
become  payable  on  the  shares  so  transferred,  shall,  imme- 
dialely  after  suck  irantftr  shall  have  been  registered  in,  the 
hooks  of.  the  eompamf^  cease  to  be  a  proprietor  <^  ike  com^ 
pansfm  respect  ofmch sharesi  and  the  person  so  oea^g 
to  bea  proprietor  shall,  as  between  him  and  the  other  pro<- 
prietocs  and  shareholders  of  the  company,  and  also  as  tp 
ail  olher  persons  ivhomsoerer  (as  far  as  the  rules  of  law 
and  equity  will  permit),  be  thencdbrth  and  for  ever 
thereafter  exonerated  from  all  claims  to  which  sneh 
persottWM  subject  in  respect  only  of  such  shares^  and 
shall  be  indemnified  therdrom  out  of  the  funds  and 
pcoperty  of  the  company,  ox  otherwise  by  the  remaining 
and  olher  proprietors  of  the  company." 

The  clerk  to  the  company  piv^ved,  that  he,  after  the 
leoeipt  of  BeynM£%  letter  of  the  SOth  of  March  18S6, 
had  prepared  and  sent  to  B^^noUs  for  execution  a  tionsfor 
of  his  shares  to  J^fferjf^  but  that  it  was  never  returned  by 
him;  war  had  Jfffery^  the  intended  transferree^  ever  easr 
ecuted  the  deed  of  settlement  as  a  purchaser*  The  plmn* 
tifi  produced  the  register^book  df  the  company,  in  which 
there  was  an  entry  of  the  date  of  the  ^th  of  Marek 
1826,  of  a  transfer  of  the  shares  by  Reynolds  to  J^B^* 
Upon  this  evidence  it  was  contended  on  the  part  of  the 
defendant,  that  iZ^^oIeb,  havbg  admitted  himsdf  to  be 
a  sharoboUer,  must  be  taken  to  have  recognized  the  deed 
ef  settlement  which  was  executed  for  him  by  WUkSj  and 
was,  therefore,  bound  by  its  contents;  and  that  as  the 
deed  required,  in  order  to  make  a  good  transfer  (so  that 
the  liability  of  a  former  shareholder  should  cease),  that 
cestam  things  should  be  done,  viz.  that  after  noUce  jre« 
eeived  hg^  tlw  company  of  a  transfer  duly  made  accorditt|f 

Bb  2  to 
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1 829«        to  the  rules,  the  transfer  should  be  registered,  and  that  the 
purchaser  should  execute  the  deed  of  settlement;  and  as 
tigahm       Jeffhy  had  not  executed  the  deed  of  settlement,  nor  Ba^ 
nolds  executed  the  transfer,  it  followed  that  the  latter 
never  had  ceased  to  be  a  partner.    Secondly,  that  the  in- 
strument declared  upon  in  the  first  three  counts  was  not  a 
bill  of  exchange  within  the  custom  of  merchants,  because 
a  bill  of  exchange  within  that  custom  was  a  letter  ad- 
dressed by  one  person  to  anotherf  requesting  that  other 
to  pay  a  sum  of  money  to  the  drawer  or  a  Aird  party : 
whereas  by  the  instrument  in  question  a  man  wrote  a  letter 
to  himself,  and  called  upon  himself  to  pay.    Thhrdly,  that 
t  this  instrument  was  void  by  the  bank  act,  21  G.  S.  c.  60; 
s.  12.,  because  it  was  drawn  and  accepted  by  more  than 
six  persons.    It  could  not  even  be  treated  as  a  promise 
sbry  note,  so  as  to  be  evidence  under  the  money  counts, 
because,  being  drawn  by  a  person  who  was  an  agent 
(not  a  merchant  or  trader),  it  was  not  a  promissory 
note  authorized  by  the  statute  3  8i  4  Ann\  c.  9.     Lord 
TerUerden  C.  J.  was  of  opinion  that  there  was  evidence 
to  shew  that  Beynclds  had  been  a  partner,  and  that  he 
bad  ceased  to  be  so  on  the  28th  of  March  1826;  and 
directed  the  jury  to  find  for  the  plaintifis  for  the  amounC 
of  the  bill  and  interest,  as  well  as  for  the  goods  sold  by 
the  plaintiff  after  the  28th  of  March  1826,  and  reserved 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit     A 
rule  nisi  having  been  obtained  for  entering  a  nonsuit,  or 
for  reducing  the  vedict  to  the  amount  of  the  goods'  sold 
after  the  28th  of  March  1826, 

Sir  J.  Scarlett  and  Chttty  now  shewed  cause.  There 
was  no  proof  that  Reynolds  executed  the  deed  of  set- 
tlement or  partnership ;  for  Wilks  could  not  execute  a 

deed 


Kat. 
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deed  so  as  to  bind  Beyiolds  without  a  power  of  attorney,  1829. 
and  no  such  power  of  attorney  was  proved :  Beynolds  was  *-^— 
not  therefore  proved  to  have  been  a  party  to  the  deed.  ogqinM 
Assuming,  however,  that  Beynold^s  letters  were  evidence 
to  shew  that  he  once  was  a  shareholder  or  partner,  there 
was  also  evidence  to  shew  that  he  had  ceased,  on  the 
28th  of  Marckf. to  be  a  partner;  and  if  that  be  so,  the 
pkiintifis  are  entitled  to  recover  foe  the  goods  delivered 
by  them  after  that  day,  as  he  was  not  a  partner  at  the 
time  when  the  bill  was  drawn.  Reynolds  was  proved  to 
be  a  partner,  by  his  acknowledgment  that  he  was  a 
holder  of  shares.  An  acknowledgment  by  the  defendant 
that  Beynolds  had  ceased  to  be  a  partner,  will  be  evi- 
dence of  that  iact  against  him.  The  entry  in  the  books 
of  the  company  of  the  transfer  of  the  shares  by  Reynolds 
on  the  28th  of  Marchj  is  an  admission  of  that  fact  by  the 
defendant.  As  against  him,  it  is  a  proof  that  Reynolds 
had  then  ceased  to  be  a  partner.  As  to  the  bill  being 
void  by  the  provisions  of  the  bank  act,  that  act  only  pre- 
vents more  than  six  persons  from  raising  money  by  the 
issuing  of  bills  or  notes;  but  it  does  not  prevent  a  com- 
pany of  more  than  six  persons  from  paying  their  debts 
by  their  own  bills  or  notes.  In  Wigan  v.  F<mler  (a). 
Lord  EUenborough  was  of  opinion  that  the  protection 
meant  to  be  given  by  the  bank  act  was  against  companies 
of  bankers,  and  that  it  was  not  the  intention  of  the  legis- 
lature to  prevent  copartners,  who  were  not  bankers,  from 
drawing  bills  for  the  purposes  of  commerce;  and  in  that 
case  the  Court  afterwards  refused  a  rule  for  a  new  trial. 
Then  as  to  the  objection,  that  a  party  cannot  be  both 
drawer  and  acceptor  of  a  bill,  that  is  not  universally  true. 
In  Joscdine  v.  Lassere  (6),  Eyre  Justice  says,  ^^  It  is  not 

(a)  1  sunk.  N.  P.  C  459.  (6)  Fortacue,  Rep,  SSU 

B  b  3  neoes- 


SM  CASES  IN  HILARY  TERM 

£IIS9«  necessary  to  have  three  persons  to  make  a  good  biU  of 
exchange^  for  a  man  may  draw  a  bill  upon  faimsel£" 
la  Ex  parte  Parr  {a\  Lord  Eld&n  said,  that  it  bad  been 
established  for  above  thirty  years  that  the  same  persons 
mi^  be  both  drawers  and  acceptors,  as  oonstituling 
di£krent  firms,  Dehers  v.  Harrott{b)9  and  Bobimon  ▼• 
Mand  {c\  are  authorities  to  tiie  same  effect  In  Statie 
V.  Ckeesman  {d)  a  bill  of  exchange  was  drawn  by  the  d&- 
ftndant  upon  himself;  and  after  Terdiet  for  the  plaintiff 
many  objections  to  the  declaration  ipere  taken  in  arrat 
of  judgment,  but  it  was  not  objected  that  the  bill  was  void 
because  it  was  drawn  by  the  defendant  upon  himsdf. 

Campbell  and  PUUt  contra.  If  Ba/nclds  was  a  partner 
at  the  time  when  the  bill  was  drawn  or  the  goods  were 
sold,  it  is  clear  that  he  cannot  recover  either  upon  the 
bill  or  for  the  goods  sold.  The  bill  was  drawn  upon 
the  company  by  their  agent,  and  made  payable  to  iZey- 
nolds.  If  he  recovers  in  the  action  from  the  defendant, 
it  will  be  a  recovery  by  one  joint  contractor  against 
another,  and  then  the  defendant  will  be  entitled  to  call 
upon  Beyndds  for  contribution.  Teague  v.  Hubbard  {e) 
shews,  that  under  such  circumstances  Beynolds  cannot 
recover,  either  upon  the  bill  or  for  the  goods  sold  after 
the  28th  of  Marchy  provided  Beynolds  was  a  partner  at 
the  time  when  the  bill  was  drawn  and  when  the  goods 
were  sold.  His  own  letter  proves  that  he  wasa partner 
after  the  28th  of  March  1826,  for  on  the  SOth  he  desires 
the  transfer  of  his  shares  to  be  made.  He  thereby 
admits  that  he  was  at  that  time  the  holder  of  shares : 
that  was  proof  that  he  was  then  a  partner.     There  was 

(a)  IB  Vet.  69.  (b)  1  Show.  159. 

(c)  2  Bttrr.  1077.  {d)  CaHh.  509. 

(e)  8J9.4^r.  S45. 

no 
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BO  evidence  that  he  afterwards  ceased  to  be  a  partner;  ^629. 
for  he  mast  continue  a  partner  so  long  as  the  partner^  hIItbt 
ship  was  not  put  an  end  to  by  the  means  required  by  '^^^ 
law.  Now  the  deed  of  settlement  provides,  that  a  per- 
son who  baa  once  become  a  partner  shall  only  cease  to 
be  80  by  doing  certain  things  therein  meotioned ;  among 
olhcrsy  by  cansing  the  transfer  to  be  registered,  after 
givh^  Bptiee  to  the  company  of  a  transfer  made  ac^ 
€0|9ding  to  the  rules*  It  was  not  proved  that  any 
■ssignment  or  transfer  Was  ever  executed  by  Beynofids* 
The  register  of  the  transfer  on  the  28lh  of  March  mightf 
pej^apsy  be  primA  feoie  evidence  against  any  member  of 
the  conpany,  that  all  the  other  diings  required  by  the 
deed  to  be  done  before  a  transfer  is  made  had  been 
dome;  and  that  BeynoldSf  therefore,  had  ceased  to  be  a 
partner  on  that  day,  according  to  the  rule,  **  omnia 
pfttsnmuntur  rite  esse  acta*''  But  that  presumption  is 
rebutted  in  this  case  by  BeynMis  letter  of  the  SOth  of 
March.  Besides,  the  bill  being  accepted  by  more  than  six 
persona,  is,  at  all  events,  void  by  the  several  acts  made 
fer  the  protection  of  the  bank  of  England.  Braughlan 
V.  The  ManchesUr  Water  Works  (a)  shews  that  those  acts 
apply  to  lill  companies,  (or  whatever  purposes  established* 
Ifiax^h  In  Magar  v.  Hammond  (b),  all  the  Judges 
were  of  opinion  that  those  acts  did  not  prevent  more 
than  six  persons  from  paying  their  debts  by  their  a<S 
ceptance,  but  merely  prevented  more  than  six  perscMis 
cariying  on  a  banking  concern.]  .  The  in^trnment  de* 
dared  upon  is  not  a  bill  of  exchange  within  the  custom  of 
merchants,  because  the  drawer  and  drawee  are  the  same 

(a)  SB.ijf.U 

(&)  Tbif  was  m  special  Terdict  in  C.  B.  argued  before  the  tweWe 
Judges.     It  is  not  reported. 

B  b  4  person* 
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182d.       person.  The  cases  relied  upon  do  not  apply.  In  Siarker* 

"T  Cheesman  {a\  it  did  not  appear  on  the  face  of  the  de- 

agmu       daration  that  the  drawer  and  drawee  were  the  same  per- 
Kat.  , 

son.    That  could  not,  therefore,  have  been  raised  as  an 

objection  on  a  motion  in  arrest  of  judgment.  In  Dehen 
y.  Harriot  {b\  it  does  not  appear  from  the  report  bow 
the  declaration  was  framed,  or  what  eyidence  was  given. 
In  Bobinson  v.  Bland  (c),  the  defendant  at  Paris  drew  a 
bill  on  himself  in  London  s  it  was  unnecessary  to  make 
any  objection  to  the  form  of  the  bill,  because  it  was 
clearly  void,  the  consideration  having  been  proved  to 
have  been  money  won  and  lost  at  play.  It  has  never 
been  determined,  after  argument,  tliat  such  an  instru- 
ment was  a  bill  of  exchange  within  the  custom  of  mer- 
chants. {^Bayley  J.  In  Magor  v.  Hammond  (d\  all  the 
Judges  were  of  opinion  tliat  an  instrument  might  be  a 
bill  of  exchange,  though  the  drawer  and  drawee  were 
the  same  person.] 

Lord  Tenterden  C.  J.  I  think  that,  altliough  the 
ecectttion  of  the  partnership  deed  by  Reynolds  was  not 
proved,  yet  his  own  letters  shew  that  he  had  become  a 
partner  according  to  the  terms  of  the  deed.  Then  the 
only  question  is,  Had  he  done  enough  to  relieve  himself 
from  his  liability  as  a  partner?  No  actual  transfer  of  his 
shares  was  proved;  no  execution  of  the  deed  by  J^fftry^  ^ 
whom  the  transfer  was  intended  to  have  been  made ;  and 
no  acts  of  Jeffery  by  which  it  would  appear  that  he  had 
made  himself  chargeable  as  a  partner.  There  was  evi- 
dence, therefore,  to  shew  that  BeynMs  was  a  partner, 
but  none  that  he  had  ceased  to  be  so. 

(a)  Cnrth.  509.  (6)  1  .Sftoio.  159. 

(c)  2  Bwr,  1077.  (d)  C.  P, 

Bayley 
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Batlbt  J.  concurred. 

Pabk£  J.  There  was  evidence  to  shew  that  Beynolds 
a  proprietor.  I  think,  also,  there  was  prim&  facie 
evidence  to  shew  that  his  shares  had  been  transferred 
on  the  S8th  of  March^  and  that  he  had  then  ceased  to 
be  a  partner;  but  that  primd  fiide  evidence  was  re- 
butted by  his  own  letter  of  the  80th  of  March.  The 
nde  for  entering  a  nonsuit  must  be  made  alMolute. 

Rule  absolute. 


4y^^^ 


Sweeting  against  Halse.        y^^^  ^-  ^^^9 

DECLARATION  by  plaintiff  as  drawer  against  the  wiieoBbin  of 
exchciiM  b6* 

defisndant  as  acceptor  of  a  bill  of  exchange  for  1 57/*»  cmm*  doe,  it 
dated  the  25th  March  1826,  payable  two  months  after  [![^^e 
date.     Plea,  general  issue.     At  the  trial  before  Lord  t^.^tT 
TaUerden  C.  J.,  at  the  Middlesex  sittings  after  Easter  "^^^J^^ 
term  1828,  the  following  appeared  to  be  the  fects  of  the  yfi^'^^^t 


-—The  plaintiff  (who  was  an  illiterate  man),  being  strumentfor 

the  seme  value 

possessed  of  4  per  cent,  stock,  was  induced  by  the  de«  was  drawn,  end 

accepted  by  the 

tendant  to  sell  \S1L  4  per  cents.,  which  produced  1502.,  same  parties, 
and  to  lend  tliat  sum  to  him ;  and  as  a  security  for  the  stunped!*  ^t 
payment,  the  bill  for  157/.  (mentioned  in  the  declar-  IJ^e^eof'Se 
ation),  and  which  purported  to  be  accepted  by  the  J^2J*ftom*th 
defendant  and  one  Ammany  was  given  by  the  defendant  ^^  ^'   l>^ 

an  action  on 

to  the  plaintiff.    There  was  no  such  person  as  Amman,  that  hiu,  the 

Judge  left  it  to 

When  the  bill  became  due,  the  plaintiff,  at  the  request  the  jorjto  Sod 

whether  it  had 
been  canceUcd  with  the  consent  of  the  drawer,  and  the  unstamped  instrument  was  sub- 
mitted to  the  view  of  the  jury  ;  thej  having  found  that  the  biU  was  cancelled  with  the 
consent  of  the  drawer,  thu  Court  made  a  rule  for  a  new  trial  absolute,  on  the  ground 
that  the  jury  ought  not  to  hare  been  permitted  to  draw  a  conclusion  of  fivt  from  the 
nnstampMl  instrument. 

of 
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1889.  of  the  defendant,  consented  to  renew  it  for  six  moildi% 
and  on  the  back  of  the  bill  the  defendants  son  drew  an 
iostnimenC  iti  the  following  terms :  -^**  Six  months  after 
date  pay  to  me  or  itiy  order  the  sam  of  16V*  stoeksy 
new  4  per  cents**  Valoe  received/'  The  plaintiff  signed 
tiAs  ImII  as  di'awer,  and  the  defendant  as  aceeptor,  but 
it  was  not  stftld|^,  and  the  defendant's  son.  then  drew  a 
line  through  the  nUmes  of  the  defaidant  and  Jmman  ia 
the  original  bill  It  was  objected  for  the  defeodooti  that 
the  aooept^e^  of  the  bill  of  exchange  having  been  can- 
celled, it  had  ceased  to  be  an  available  instrument,  and 
that  the  plaintiff  could  not  sue  upon  it,  but  was  bound  to 
resort  to  the  second  instrument,  Beed  v.  Deere  {a).  On 
the  other  hand  it  was  contended,  first,  that  the  instru- 
ment had  not  been  cancelled  with  the  assent  of  the  plain- 
tiff (he  being  an  illiterate  person,  aod  the  defendant's  soft 
having  ti^ncelled  the  acceptance} ;  and  assunak^  that  it 
had,  stiU  if  the  cancellation  took  place  in  eonsiderlatiofi 
of  his  having  the  substituted  security,  if  that  turned  out 
to  be  unavailable  for  want  of  a  stamps  the  origfaiid  blU 
would  continue  in  force,  and  Boe  dem.  Berkeley  v*  Arek^ 
Uakep  of  Yori{b)  was  cited.  The  question  v^as,  widi 
what  intention  th^  instrument  was  cancelled.  Lord 
TerUerien  C.  J.  said,  Assuming  the  acceptance  to  have 
been  eandelled  with  the  assent  of  the  plaintiff  theit  it 
was  a  mete  question  of  law,  whether,  when  the  substH 
tuted  contract  was  dntered  into^  the  plaihiiff  could  sue 
on  the  biU|  or  Was  bound  to  resort  to  th^  second  con- 
tract;  and  he  directed  the  jury  to  find  for  the  defendant 
if  they  thought  the  licceptanoe  was  cadcdiled  with  the 
assent  of  the  plaintiff;  and  in  order  to  form  their  judg- 

(a)  7  2?.  4f  C7.  261.  {b)  6  Eatt,  86. 

ment, 
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meat,  they  ^vere  allowed  to  take  into  conaideratioa  the       1899. 
vostarapedinatrumeot  indorsed  on  the  bill.   They  having      ^ 
fi»iiiid  for  the  defendant^  leave  was  giv^i  to  the  plaintiff       n^mst 
to  move  to  enter  a  verdict  for  the  amount  of  the  bUL    A 
nile  nisi  had  been  obtained  in  Trini^  term,  either  for 
enteriqg  the  verdict  for  the  phuntiff  for  the  amount  of  the 
bill,  on  the  ground  that,  even  assuming  the  acceptance 
to  have  been  canceHed  with  the  consent  of  the  plaintifl^ 
and  the  new  contract  substituted  for  it,  still,  as  that 
substituted  contract  was  not  available,  the  old  aae  con- 
tinued in  force;  or,  secondly,  for  a  new  trial,  on  the 
ground   that  the  condusion  drawn  by  the  jury  was 
wrong. 

CampbM  and  Barsidto  now  shewed  cause.  The  ao* 
ceptanee  of  ^  first  bill  having  been  cancelled  with  the 
consent  of  the  drawer,  he  cannot  now  sue  upon  it.  The 
second  instrument  may  have  a  proper  stamp  affixed  to 
it,  and  the  plaintiff  may  then  sue  upon  it.  In  Beed  v» 
Deere  there  were  two  agreements  to  refer  to  arbitratioD^ 
but  the  terms  of  the  second  varied  from  those  of  the 
first  The  first  only  was  stamped ;  and  it  was  held  that 
skfaoogh  the  second  could  not  be  read  in  evidence  to 
si4>port  the  plaintiff's  case,  it  might  be  looked  at  in 
order  to  ascertain  whether  the  first  was  altered  by  it ; 
and  that,  therelbre,  the  plaintiff  could  not  eau^lude  the 
second  agreement,  and  proceed  upon  the  counts  setting 
out  the  first  only.    That  case  is  directly  in  poinU 

Sir  J.  SearJeU  and  Chitty  contra.  The  second  instni- 
moit  is  not  available  as  a  bill  of  exobiingei  not  merely 
■because  it  is  not  stamped,  but  also  because  it  is  drawn  for 
stock ;  it  can  operate  only  as  an  agreement.     But  that 

agreement 
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1829.        agreement  not  having  been  stamped,  ought  npt  to  have 
been  submitted  to  the  jury.     Though  the  jury  have  found 

SwxrriNO 

agatnn  that  the  bill  was  cancelled  with  the  consent  of  the  drawer, 
the  question  is,  with  what  intention  that  was  done.  The 
drawer  never  could  have  intended  to  give  up  his  right 
to  the  sum  secured  by  the  bill,  for  he  took  another  in- 
strument which  turned  out  to  be  unavailable.  Now,  if  the 
only  consideration  for  putting  an  end  to  an  available  in- 
strument, be  the  giving  of  another  security  which  turns 
out  to  be  unavailable,  the  original  security  will  continue 
in  force,  Boe  dem.  Berkeley  v.  Archbishop  of  York.  A 
bill  of  exchange  drawn  on  a  wrong  stamp  has  been  held 
not  to  be  a  payment,  although  the  acceptor  would  have 
paid  it  if  presented  in  due  time,  Wilson  v.  Vysar  (a). 
But  if  the  second  instrument  had  been  stamped,  it  would 
have  been  no  answer  to  this  action,  because  though  a 
promise  before  it  is  broken  may  be  discharged  by  a  parol 
agreement,  it  cannot  afterwards  without  accord  and 
satisfaction.  This  instrument  operates  as  accord  without 
satisfaction. 

Lord  Tenterden  C.J.  In  B£ed  v.  Deere  the  Court 
looked  at  the  second  instrument,  to  see  whether  it  had 
the  effect  of  varying  the  first.  In  this  case  the  jury 
looked  at  the  second  instrument,  and  were  allowed  to 
know  its  contents;  and  it  was  then  left  to  them,  knowing 
that  the  plaintiff  had  signed  the  second  instrument, 
which  was  a  security  for  the  same  sum  for  which  the 
first  had  been  given,  to  say,  whether  the  former  instru- 
ment had  been  cancelled  with  the  assent  of  the  plaintiff. 
The  jury,  therefore,  were  allowed  to  draw  a  oonclusioQ 

{a)  4  7atin/.  288. 

of 
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of  &ct  firom  an  unstamped  instrument,  which,  in  point       18S9. 

of  law,  could  not  be  done.     The  rule  for  a  new  trial 

must  therefore  be  made  absolute.  ngamu 

a,ALME» 

Batlet  J.  concurred. 

Parke  J.  It  seems  to  me  that  the  plaintiff  cannot 
recover  on  the  bill  of  exchange  declared  on,  because  the 
cancdlation  of  that  bill,  with  the  consent  of  the  plamtil^ 
was  a  waiver  by  him  of  the  defendant's  acceptance. 
There  was  evidence  of  his  assent,  independently  of 
the  fact  of  his  having  executed  the  second  instrument. 
But  still,  as  the  substituted  instrument  (which  was  un- 
stamped) was  laid  before  the  jury,  and  as  they  may,  to 
a  certain  degree,  have  been  induced  by  a  knowledge 
of  its  contents  to  find  that  the  former  instrument  was 
cancelled  with  the  eonsent  of  the  plaintiff,  I  think  the 
rule  for  a  new  trial  ought  to  be  made  absolute,  though 
I  am  not  satisfied  that  the  verdict  ought  not  to  be  the 
same. 

Rule  absolute  for  a  new  trial  (a). 

LiTTLEDALB  J.  was  absent. 

(a)  The  plaintiff  afterwards  obtained  a  rule  for  leave  to  amend  hit  The  plaintiff 

declaration  and  iasue,  by  adding  counu  on  the  second  instrument ;  but  ''^^^  discon* 

that  rule  was  discharged.     He  then  obtained  a  rule  to  diieontintte  the  fjon   It^waT" 

action  ;  and,  upon  taxation,  the  master  allowed  the  defendant  the  costs  of  held,  that  the 

the  trial.     A  rule  nisi  was  obuined  for  the  nuuier  to  review  his  taxation,  defendant  was 

on  the  ground  that,  as  the  rule  for  the  new  trial  was  silent  as  to  coats,  the  ^^  of  the 

defendant  was  not  entitled  to  the  costs  of  the  trial ;  and  Grny  t.  Com  trlal^ 
(5  B,  *  C.  458.)  was  cited.                                                                             --^  ^-^..^y/  ^  ^ 

Baniow,  in  Trinity  term  1839,  shewed  cause.  In  Qray  t*  Cox,  the 
verdict  at  the  trial  was  in  favor  of  the  plaintiff.  There  is  a  distinction 
between  those  cases  where  there  is  and  is  not  a  second  trial.    In  the  latter 
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1829.  OMM^thACOflUofihefinttrialaraiobe  ptid  bjrtlie  {wrty  who  doit  Qfll 

^^^^,^  succeed.    The  plaintiff  in  this  case,  by  discontinuing  the  action,  ^aa  «d- 

Swssnvo  mitted  that  the  verdict  was  right  upon  the  merits.     Jackson  ▼.  Hallam 

ogpiim  (3  B,  ^  A.  317.)  U  in  point 

Chiity,  contri.  In  that  case,  the  defendant,  bj  giving  a  cognovit, 
admitted  that  the  plaintiff  was  entitled  to  succeed  upon  the  merits ;  but 
here  the  plaintiff,  by  discontinuing,  has  only  admitted  that  the  defendant 
was  entiUed  to  succeed  upon  tlie  record.  If  the  plaintiff,  before  the  trial, 
had  got  the  instrument  stamped,  he  would,  upon  the  record  as  it  stood, 
have  obtained  a  verdict  which  could  not  have  been  set  aside.  Tlie  rule 
faff  ^  QfNT  trwl,  after  a  verilict  for  tha  dafrndaiil*  was  mtdfi  «bi9liilir» 
because  that  instrument,  for  want  of  a  stamp,  was  improperly  submitted 
to  the  jury. 

X^oid  TsimaDijr  C.  J.  The  tenna  upon  which  a  party  iboqld  bo 
allowed  to  discontinue  are  in  the  discretion  of  the  Court.  Here  tb^ 
.  ground  upon  which  the  new  trial  was  granted  was,  that  the  second  instm- 
mant  wm  not  stamped,  and  ongbt  not,  tlienfon,  to  have  bean  laid  Mtm% 
the  jury*  From  the  very  nature  of  the  ol:gection,  I  think  that  the  plaintiff 
ought  not  to  be  allowed  to  discontinue,  and  bring  a  fresh  action,  without 
paying  the  oosts  of  the  trial.  Jadcnn  v.  Hallam  is  an  authority  in  point ; 
for  her*  the  plaintiff,  by  diiooat|Duipg  tba  M^tiMi,  has  admitted  thai  tba 
verdict  was  right. 

Rule  discharged. 


Sams  against  Culham  and  Another. 


Notice  of  de-       'DRODBICK  bad  obtained  a  rule  nisi  to  set  aside  the 

claration  must     JLM  _.  ^       .  ,     . 


state  the  nature 
of  the  action. 


^proceedings  fat  irregularity,  on  the  gronnd  that 
the  notice  of  declaration  did  not  state  the  nature  of  the 
nation*  No  iqipearance  had  been  entered,  or  common 
bail  filed  for  the  defendants. 


Jrchbold  now  shewed  causei  and  contended  that  the 
notice  was  regular,  and  that  the  rule  of  Court  of  Trinity 
term  1 G.  2.  1727,  which  required  a  statement  of  the 

nature 
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aatore  of  tbe  action,  applied  only  to  cases  where  the        1829. 

plaintiff  proceeds  by  entering  an  appearance  or  filing 

common  bf^  for  the  ^efendjmt  und^  the  If  Q.  1.  c.  29.        ogahta 

CauiAif* 

But, 


Per  Curiam.  There  is  no  reason  for  any  such  dis- 
tinction ;  in  either  case  you  must  express  the  nature  of 
the  action.  The  notice  does  not  inform  the  defendant 
what  H'i?* 

Rule  absolute. 


MEMORANDUM. 

In  the  course  of  this  term  Edward  Goulburriy  Esquire, 
was  called  to  the  degree  of  the  coi^  and  gave  rings  with 
the  motto  <<  Nulla  retrorsum." 


SSD   OF   HILARY  TERM. 


CASES 

jgjg  ARGUED  AND  DETERMINED 

nr  TB« 

Court  of  KING'S  BENCH, 

Easter  Term, 

In  the  Tenth  Year  of  the  Reign  of  George  IV. 


TkunAiy^        WiNKS  and  Another,  Assignees  of  White,  a 


Jamuuyli 


Bankrupt,  against  Hassall  and  Another. 


^having  two    HTROVER  for  a  pipe  of  wme.     Plea,  not  guflty.    At 
;  in  a  the  trial  befi>re  Lord  Tenierden  C.  J.,  at  the  Zon* 


faoDie  in  the  ^^^  sittings  after  Hilary  term,  the  following  appeared 
wh^h^^Ven  ^o  ^  ^e  facts  of  the  case:  — In  December  1824  Whiie 
dnteXid*  purchased  of  Stroud  and  Smith  (wine-merchants  in 
^^idm^d^  i«Mfo»)  two  pipes  of  port  wine,  then  lying  in  a  bonded 
Uwerj  order;      warehouse  at  Chester,  in  the  names  of  the  defendants, 

and  It  wu  at 

the  lame  time  amed  that  C.  should  pay  the  duties.  When  they  hecame  payable,  B»  was 
called  upon  and  paid  them,  and  took  away  the  wine  to  his  own  cellar.  Jl.  repaid  the 
amount  of  duties  to  B^i  C.  never  required  B.  to  transfer  the  wine  to  his  name,  but  he  after- 
wards  took  away  one  pipe,  and  was  charged  with  and  paid  warehouse  rent  to  77. ;  C.  after- 
wards became  banknipt,  and  his  assignees  demanded  the  other  pipe :  Held,  diat  B,,  at 
A'»  request,  was  entitled  to  kacp  it  unSl  the  duties  were  repaid. 

who 


Winks 

a§ama 
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wbo  had  given  a  bond    At  the  time  of  the  {mrdias^       1829^ 
White  received  from  the  traveller  of  Stroud  and  SmM 
the  following  order:  — ^<  Messrs.  Hassall  and  Foulkes 
(defendants),  you  will  please  deliver  Mr*  T.  WhUe^  or  his 
order^  two  pipes  of  port  wine  ex«  Wakefiddj  marked,  &c« 
free  ef  all  expenses  of  freight  and  bonding,  for  which 
will  thank  you  to  value  on  the  house  in  London:**  and 
it  was  agreed  that  White  should  pay  the  duties  and  get 
the  wine  out  of  bond.     JKhite  never  required  the  de- 
fisndants  to  transfer  the  wine^  nor  was  it  in  fact  trans- 
ferred to  him  in  their  books*     In  November  1827  the 
duties  became  payable,  and  were  paid  by  the  defendants 
in  discharge  of  their  bond,  and  the  money  was  repaid 
to  them  by  Stroud  and  Smiih.    The  defendants,  when 
they  paid  the  duties,  removed  the  wine  to  their  owil 
warehouse*     In  November  1827,   White  resold  one  of 
the  pipes,    and   it  was   delivered  by   the  defendants 
to  his  order,  and  they  charged  him  with  warehouse 
rent  from  the  time  of  his  purchase  to  the  time  of  the 
delivery,  which  he  paid;   and   Stroud^  in  June  1828, 
addressed  to  him  the  following  letter :  —  <^  Messrs.  Ha^ 
saUaxtd  Co.  having  written  me  e^vly  in  last  November^ 
to  request  me  to  remit  the  amount  of  duties^  as  the 
wines  had  run  out  the  time  allowed  under  the  bond ;  I 
immediately,    for  your    accommodation,   remitted  the 
amount.     I  have^  therefore,  added   it  to  the  account 
furnished  you ;"  and  concluded  by  demanding  payment. 
la  July  1828  Stroud  wrote  to  the  defendants,  dteiring 
them  not  to  deliver  the  pipe  of  wine  then  remaining  iti 
their  custody,  without  being  paid  the  amount  6f  the 
duty.     White,  having  afterwards  become  bankrupt,  a 
commission  was  issued  against  him,   under  which  the 
plaindflb  were  duly  chosen  assignees,  and  demanded  of 
Vol.  IX.  C  c  the 
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1829.        die  defendants  the  pipe  of  wine  in  their  custody,  ten- 

dering  the  amount  of  their  charges  for  warehouse  rent, 

ogainH       &c     The  defendants  refiised  to  deliver  it  unless  the 

£tii8tAL£. 

amount  of  the  duty  was  also  paid.  Lord  Tenter- 
ien  C*  J.  being  of  opinion  that  the  plaintiffi  had  no 
right  to  the  wine  widiout  paying  the  amount  of  the 
duty,  directed  a  nonsuit,  but  gave  the  plaintiffi  leave 
to  move  to  enter  a  verdict  in  their  favour. 

'  Campbell  now  moved  accordingly.  From  the  time 
when  the  contract  for  the  sale  of  the  wine  was  made,  and 
the  delivery  order  given,  the  defendants  held  the  wine 
as  agents  for  White^  and  not  for  the  vendors.  That 
they  so  considered  themselves,  is  evident  from  their 
having  charged  him  with  warehouse  rent  from  the  date 
of  the  delivery  order.  The  transfer  was,  therefore, 
complete,  and  no  lien  on  the  wine  could  be  obtained 
by  the  vendor  after  that  time.  {^BayUy  J.  If  Wiite 
had  immediately  after  the  purchase  demanded  the  wine, 
what  must  he  have  paid  ?]  The  duty  certainly;  for  the 
defendants,  having  given  bond,  had  a  lien  for  the  duty. 
But  they  afterwards  paid  the  duty,  and  were  reimbursed 
by  Stroud  and  Smith.  That,  however,  was  a  voluntary 
payment,  as  Stroud  himself  says,  ^^for  the  accommodation 
of  WhitCf "  and,  therefore,  could  not  confer  a  right  of 
lien.  [Lord  Tenterden  C.  J.  It  appeared  that  the  wine 
•was  never  transferred  to  the  bankrupt  in  the  books  of 
the  defendants.]  It  is  immaterial  whether  the  ware- 
houseman makes  the  transfer  or  not,  provided  the 
vendor  gives  a  delivery  order.  The  warehouseman  may, 
as  soon  as  he  knows  of  it,  consider  himself  as  agent  for 
the  purchaser,  and  charge  him  with  warehouse  rent,  and 
the  defendants  did  so  in  this  instance. 

Lord 
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Lord  Tenterden  C.  J.    The  wbe  at  the  time  of  the       18S9. 
sale  was  lyinir.  in  a  bonded  warehouse,  and  unless  the       ,„ 
duties  had  been  paid  by  the  vendor  or  the  defendants.        againsi 
the  bankrupt  could  never  have  obtained  the  wine  without 
paying  them.     It  is  said  that  the  money  was  paid  volun- 
tarily, for  the  accommodation  of  the  bankrupt     But  the 
defendants  were  bound  to  pay  it,  and  I  think  the  repay- 
ment by  Siroud  to  them,  cannot  be  considered  as  a  volun^ 
tary  payment.    That  being  so,  and  the  payment  being 
for  the  benefit  of  the  bankrupt,  and  without  which  he 
never  could  have  obtained  the  wine,  I  think  that,  in  law 
and  justice,   the  assignees   were  precluded  from  de- 
manding the  wine  before  they  bad  repaid  the  money. 

Batusy  J.  By  the  original  contract.  White  was 
bound  to  pay  the  duty,  and  the  delivery  order  did  not 
entitle  him  to  the  possession  of  the  wine  until  he  had 
pud  it.  He  never  did  pay,  and  the  obligees  of  the 
crown  were  obliged  to  do  so ;  and  then  called  upon  the 
vendors  to  repay,  which  they  did.  Without  putting  the 
case  on  the  ground  of  lien,  it  seems  clear  that  the  assig- 
nees cannot  claim  the  wine,  neither  they  nor  the  bank-* 
nipt  having  paid  that  which  he  originally  engaged 
to  pay. 

LiTTLEDALE  J*     The  delivery  order  did  not  entitle 
Wkiie  to  get  possession  of  the  wine  without  paying  the  - 
duty,  and  the  charge  of  warehouse  rent  does  not,  I 
think,  constitute  such  a  delivery  as  to  give  the  plainti£fs 
a  right  to  maintain  the  action. 

Parke  J.     It  is  clear  that'  by  the  contract  the  bank- 
rupt was  to  pay  a  certain  price  for  the  wine,  and  the 
C  c  2  duty 
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WlKKS 

izgoinst 

HaS8ALL. 


duty  also.  The  duty  was  in  substance  an  additional 
part  of  the  price,  to  be  paid  before  the  vendee  could 
have  possession.  Stroud,  therefore,  is  in  the  situation  of 
an  unpaid  vendor.  It  is  said,  nevertheless,  that  he 
Waived  his  right  of  lien  by  giving  the  delivery  order,  but 
I  am  clearly  of  opinion  that  it  had  no  such  effect ;  it 
was  never  acted  on,  and  White  proving  insolvent,  the 
vendor  had  a  right  to  resort  to  the  possession  of  the 
goods  to  secure  himself.  If  White  had  required  a 
transfer  of  the  goods,  and  that  had  been  actually  made, 
it  would  have  furnished  a  strong  argument  fbr  the  plain- 
tifis ;  but  that  was  never  done,  and  the  case  of  Bloxam 
V.  Sanders  (a),  shews  that  the  mere  demand  of  ware- 
bouse  rent  did  not  make  the  possession  of  the  ware- 
houseman the  possession  of  the  bankrupt.  The  tionsuit . 
Was  therefore  right. 

Kule  refused. 


(a)  4B.iC.94U 


Doe  dem.  Ambler  against  Woodbridge, 

t^JECTMENT  for  a  house  in  the  city  of  Londm. 
Plea,  not  guilty.  At  the  trial  before  Lord  Ten- 
terden  C.  J.  at  the  London  sittings  after  Hilary  term,  it 
appeared  that  the  lessor  of  the  plaintiff  was  owner  of 
the  house  in  question,  which  the  defendant  occupied 
under  a  lease,  containing  a  covenant  that  the  tenant 
should  not  alter,  convert,  or  use  the  rooms  thereof  then 
used  as  bed-rooms,  or  either  of  them,  into  or  for  any 


May  7th. 

In  ejectment 
for  a  forfeiture 
incurred  by 
uAngroomiin 
ft  bouM  in  a 
manner  pirohi- 
bited  bj  the 
leaw:  Held, 
that  nich  user 
was  a  continu- 
ing breach,  and 
that  the  land^ 
lord  was  not, 
by  reoeiting 
renty  precluded 

from  taking  advantage  of  the  forfeiture,  provided  the  user  continued  after  such  receipt 
of  rant. 

other 
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other  use  or  purpose  than  bed  or  sitting  rooms,  for  ,th^  1829* 
occupation  of  himself,  his  executors,  &c.,  or  his  or  their  '  T^ 
fiimily,  without  the  licence  of  the  lessor  in  writing ;  and       Amblke 

againU 

the  lease  contained  a  clause  of  forfeiture  for  breach  of  any  WooBJiajutai^ 
cpvenatit.  The  defendant  had  let  part  of  the  house  to  a 
lodger,  who  occupied  up  to  the  time  of  the  trial  the  rooms 
specified  in  the  covenant  above  set  out ;  but  the  lessor  had, 
after  he  knew  of  such  occupation,  received  rent  under  the 
lease :  and  the  only  question  was.  Whether  by  so  doing 
he  had  waived  the  forfeiture?  Lord  Tenterden  C.J. 
thought  there  was  a  continuing  breach  as  long  as  the 
rooms  were  occupied  contrary  to  the  covenant,  and 
directed  the  jury  to  find  for  the  plaipti^T,  but  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit. 

Denman  now  moved  accordingly,  and  contended,  that 
the  receipt  of  rent  by  the  landlord  was  a  waiver  of  the 
forfeiture*  In  Doe  v.  JUen  (a)  ejectment  was  brought 
for  a  tbrfeitiire  incurred  by  carrying  on  a  trade  pro* 
Jiibited  by  the  lease.  The  defendant  could  not  prove 
aoy  payment  of  rent  after  the  business  was  commenced^ 
but  it  appears  to  have  been  admitted  by  the  Court  that 
such  proof  would  have  been  an  answer  to  the  action. 
In  Doe  V.  Banks  {b)  the,  payment  of  rent  was  held  not 
|o  be  a  waiver,  because  the  breach  of  covenant,  which 
consisted  in  ceaaing  to  work  a  coaUmine  for  a  certain  « 
period,  .was  not  complete  at  the  time  of  the  paymmiL 

Per  Curiam.  The  converaon  of  a  house  into  a  shop, 
is  a  breach  complete  at  once,  and  the  forfeiture  thereby 
incurred  is  waived  hy  a  subsequent  acceptance  of  rent. 

(a)  3  Taunt.  78.  (6)  4  P.  j-  ^.  40li 

C  c  S  But 
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1829.        Bat  this  covenant  is,  that  the  rooms  shall  not  be  used 
'  for  certain  purposes.     There  was,   therefore,   a  new 

Dob  dem. 

Amblsk       breach  of  covenant  every  day  during  the  time  that  they 

ngoinst 

WooDBMooK.  were  so  used,  of  which  the  landlord  might  take  ad- 
vantage; and  the  verdict  which  proceeded  on  the  par- 
ticular words  of  this  covenant  was  right. 

Rule  refused. 


^^1^  Page  against  Newman. 

^^^howasre-  HpHIS  was  an  action  brought  to  recover  the  sum  of 

France,  betng  135/.  due  upon  the  foUowiniT  instrument.     *<  Guerit^ 

indebtedtoJ9.        ^     .  , 

for  monrf  lent,  April  18th,  1814.     In  one  month  after  my  arrival  in 

written  insuu-  England^  I  promise  to  pay  Captain  W.  E.  Page^  or  order, 

Srram'^i^  ^^  8"°*  ^f  1^5^  ^  sterling,  for  value  received.   C.  Neuh 

wS^oM  "'^^**     "^^^  instrument  was  described  in  the  first  count 

TT^uiA^f^  of  the  declaration  as  an  agreement;  in  the  second  count 

in  Bn^tmd.  as  a  promissory  note.     Pleas,  first,  general  issue ;  and, 

^»  BiTiTed  in 

£ngUind  in        secondly,  die  statute  of  limitations.     Replication  to  the 

1814.    In  1818    ,  ,  1  1  ,   .     .«•    .  ,      , 

J7.  a{»piied  to  l&st  plea,  that  the  plaintiff,  m  1819,  had  commenced 
^fforiMiyment,  ^^^  ^^1^  ^J  latitat  and  continued  it  by  a  bQl  of  Middie* 
oommenoed  an  *^'^»  ^  which  there  was  a  demurrer  and  judgment  for  the 
tSS^wnUnStd  plaintiff  («)•  At  the  trial  before  Lord  Tenterden  C.  J., 
i^f^'^hA*^'  at  Xhe  Middlesex  sittings  after  last  term,  the  following 
cauM  was  tried:  appeared  to  be  the  fects  of  the  case.     The  plaintiff  and 

Held,  that  B. 

was  not  entitled  defendant,  in  1814,  were  prisoners  of  war  at  Verdun^  in 
temt  on  the"     France.    The  plaintiff  lent  the  defendant  various  sums 

principal  sum, 

either  from  the  time  of  A.*%  arri?al  in  England,  or  from  the  time  when  JB,  endeavoured  to 
obtain  payment,  interest  not  being  due  on  money  secured  by  a  written  instrument,  unless  it 
appears  on  the  fa6e  of  the  instrument  itself  that  interest  was  intended  to  be  paid,  or  unless 
it  be  implied  firom  the  usage  of  trade,  as  in  the  case  of  mercantilo  instruments. 

(a)  See  8  i9.  ^  C  489. 

of 
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of  money ;  and  the  latter,  as  a  security  for  the  payment  1829. 
of  the  same,  signed  the  instrument  declared  on.  In  June 
1814,  the  defendant  came  to  England.  During  the  year  i^amK 
1818  the  plaind£P  applied  to  the  defendant's  attorney, 
in  order  to  procure  payment  of  the  sum  due  on  the  not^ 
and  in  1819  commenced  this  action  against  the  defend- 
ant It  was  contended,  on  the  part  of  the  plaintiff,  that 
he  was  entided  to  recover  interest  upon  the  principal 
sum  secured  by  the  written  instrument,  either  from  the 
expiration  of  six  months  after  the  defendant  arrived  in 
England^  or  at  least  from  the  time  when  he  had  en- 
deavoured to  obtain  payment  of  the  sum  due  to  him. 
Lord  Tenterden  C.  J.  was  of  opinion,  there  being  no 
express  agreement  to  pay  interest,  that  the  plaintiff  was 
not  entitled  to  recover  it  by  law,  and  a  verdict  was  found 
for  the  plaintiff  for  135/.  only. 

Dernnan  now  moved  for  a  new  trial.  The  plaintiff 
was  emided  to  recover  interest  by  way  of  damages  for 
the  detentbn  of  his  debt,  either  from  1814,  when  the 
defendant  arrived  in  England^  or.  at  least  from  1818, 
when  the  plaintiff  endeavoured  to  obtain  payment  In 
JKanejf  v.  Henricks  (a),  it  was  held  that  interest  is  due 
on  all  liquidated  sums  from  the  time  when  the  principal 
becomes  due  and  payable.  In  AmoU  v.  Redfem  (6),  the 
question  seems  to  have  been  very  fully  considered ;  and 
there  BeU  C.  J.  in  one  part  of  his  judgment  is  reported 
to  have  said,  *'  However  a  debt  is  contracted,  if  it  has 
been  wrongfully  withheld  by  a  defendant  after  the  plain- 
tiff has  endeavoured  to  obtain  payment  of  it,  the  jury 
may  give  interest  in  the  shape  of  damages  for  the  npjust 

(a)  9  WiU.  205.  {b)  5  Bing,  555. 

C  c  4  detention 
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ISfia.  detentioD  of  the. money;-'  and  in  a  subseqaent  part  of 
the  same  judgment,  he  pronounces  it  as  the  decision  of 
the  whole  Court,  **  that  although  it  (interest)  be  not  d«6 
ex  contractu,  a  party  may  be  entitled  to  damages  to  the 
amount  of  interest  for  any  unreasonable  delay  in  the 
payment  of  what  is  due  under  the  contract"  Here 
there  has  been  unreasonable  delay,  for  the  money  pay^* 
able  by  virtue  of  the  contract  became  payable  in  1614. 

Loid  Temterdb^h  C.  J.  It  is  a  rule  sanctioned  by 
the  practice  of  more  than  half  a  cenAuiy,  that  money  lent 
does  not  carry  interest.  In  CaUon  y.  Bragg  {a)  Lord 
Ettenborougkf  speaking  at  that  time  of  a  period  of  more 
than  fi%  years,  said,  ^  Dnring  this  long  course  of  time 
no  case  has  occurred  where,  upon  a  mere  simple  con- 
tract of  lending,  without  an  agreement  for  payment  of 
the  principal  at  a  certain  time,  or  for  interest  to  run  im- 
medialely,  or  under  special  circumstances,  from  whence 
a  contract  for  interest  was  to  be  inferred,  has  interest 
ever  been  given/'  In  Higgins  r.  Sargent  (&),  which  was 
an  action  of  covenant  upon  a  policy  of  msurance  upon 
die  life  of  one  JR.  C.  Burton^  payable  six  months  after 
due  proof  of  his  death,  it  was  held  that  the  assured  were 
not  entitled  to  recover  interest  upon  the  suni  insured 
Irom  the  expiration  of  six  months  after  the  death  of 
Burton.  There  (as  in  this  case)  the  sum  became  due 
upon  a  contingency,  and  it  was  held  that  interest  was 
not  due  from  the  time  when  the  principal  sum  became 
payable.  If  we  were  to  adopt  as  a  general  rule  that 
which  some  of  the  expressions  attributed  to  the  Lord 
Ohief  Justice  of  the  Common  Pleas  in  Amott  v.  Bed^ 

(a)  l&EaH,92S,  {b)  SB. 4: C. 348. 

fdm 
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fsm  would  seem  to  warrant,  viz.  that,  interest  is  due 
wherever  the  debt  has  been  wrongfully  withheld  after 
the  plaintiff  has  endeavoured  to  obtain  payment  of  it,  it 
might  frequently  be  made  a  question  at  nisi  prius  whe- 
ther proper  means  had  been  used  to  obtain  payment  of 
the  debt,  and  such  as  the  party  ought  to  have  used. 
That  .would  be  productive  of  great  inconvenlenGe.  I 
think  that  we  ought  not  to  depart  from  the  long^ 
established  rule,  that  interest  is  not  due  on  money 
secured  by  a  written  instrument,  unless  it  appears  on 
the  iaoe  of  the  instrument  that  interest  was  intended  to 
be  paid,  or  unless  it  be  implied  from  tlie  usage  of  trader 
as  in  the  case  of  mercantile  instruments.  Here  the  Ian* 
guage  of  the  instrument  is  sudi  as  to  lead  to  the  con-^ 
elusion  that  the  parties  did  not  intend  that  interest 
should  be  payable.  The  sum  secured  by  the  instru* 
ment  was  1S5/*  only,  payable  at  a  time  depending  on  si 
contingency,  and  no  provision  was  made  for  the  pay-& 
ment  of  interest  up  to  that  time.  If  there  had  been 
such  a  provision,  it  would  have  aflbrded  a  strong  ground 
for  contending  that  it  was  intended  interest  should  also 
be  paid  from  the  time  when  the  principal  became  due 
to  the  time  of  actual  payment ;  but  the  omission  of 
any  such  term  in  the  instrument  leads  to  the  conclusion, 
that  the  sum  of  1S5/.  was  the  only  sum  intended  to  be 
secured.  In  proceedings  in  error  in  the  Exchequer 
Chamber,  interest  is  allowed  in  those  cases  only  where 
interest  would  have  been  recoverable  in  the  court  beIow« 

Rule  refiisedi 
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1839. 


Fridayt 


In  an  action  for 
a  libel  contain- 
ed in  a  news- 
paper, Held, 
that  the  publi- 
cation  was 
proved  by  the 
production  of  a 
newspaper  cor- 
responding in 
title,  Ac.  with 
that  described 
in  the  affidavit 
lodged  at  the 
stamp -offioOa 


Matne  against  Fletcher. 

^HIS  was  an  action  for  a  libel  published  by  the 
defendant  in  a  newspaper  called  the  Chester  Chra- 
fude.  Plea,  not  guilty.  At  the  trial  before  the  Chief 
Justice  of  Chester,  at  the  Spring  assizes  1839,  the  plain- 
tiff produced  a  certified  copy  of  the  affidavit  lodged  at 
the  stamp-office  in  pursuance  of  S8  G.  3.  c.  78.  s.  1.,  in 
which  the  defendant  was  described  as  the  printer  and 
publisher,  of  the  above  newspaper,  and  then  produced  a 
newspaper  containing  the  libel,  and  corresponding  in 
the  Ude,  and  in  the  names  and  descriptions  of  printer 
and  publisher,  with  the  newspaper  mentioned  in  the 
affidavit.  It  was  contended,  that  this  was  no  evidence 
of  publication ;  that  the  plaintiff  ought  either  to  have 
produced  the  copy  of  the  newspaper  delivered  to  the 
commissioners  of  stamps,  or  to  have  proved  that  the 
copy  produced  was  published  by  the  defendant  The 
learned  Judge  overruled  the  objlection,  and  a  verdict  was 
found  for  the  plaintiff. 


Jones  Seijt  moved  for  a  new  trial.  There  was  no 
evidence  of  any  publication  of  the  libel  by  the  defend- 
ant. The  affidavit  lodged  at  the  stamp-office  only 
proved  that  the  defendant  was  proprietor,  printer,  or 
publisher  of  a  newspaper  called  the  Chester  ChrenicJe. 
The  plaintiff  ought  to  have  proved  that  the  defendant 
published  the  libel  in  question,  by  shewing  that  the 
newspaper  produced  was  purchased  of  the  defendant, 
or  by  producing  the  copy  of  the  newspaper  lodged  at 

the 
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the  stamp-office  pursuant  to  the  seventeenth  section  of  1829. 
the  38  6. 8.  c.  78.  It  is  consistent  with  all  the  facts 
proved,  that 'the  paper  containing  the  libel  may  have 
been  taken  away  from  the  printing-office^  or  even  deli- 
vered by  mistake,  (which  would  be  no  publication),  liex 
T.  Paine  {a) ;  or  that  it  might  not  have  existed  an  hour 
before  it  was  produced  in  evidence.  The  statute  88  G.  8. 
c.  78.  was  passed  (as  appears  by  the  title)  to  prevent  the 
publication  of  newspapers  by  persons  not  known.  Tl^e 
object  was  to  secure  to  the  public  a  known  and  respon- 
sible publisher.  It  was  not  intended  to  dispense  with 
the  proof  of  publication  which  was  required  before  the 
statute,  but  to  relieve  the  plaintiff  from  proving,  as  before 
its  passing  it  was  necessary  to  do,  that  the  defendant  was 
proprietor  or  printer  of  the  paper,  and  also  that  he  pub- 
lished the  particular  one  containing  the  libel  in  question. 
In  Biex  V.  Topham  (A),  proof  was  given  tbut  the  news- 
paper was  purchased  of  the  defendants.  The  eleventh 
section  of  the  statute  says,  that  the  plaintiff  need  not 
prove  that  the  newspaper  to  which  the  trial  relates  was 
purchased  at  any  house,  shop,  or  office  belonging  to  or 
occupied  by  the  defendant  or  his  servant,  or  where  he 
carries  on  his  business  of  printing  or  publishing  the 
paper,  or  where  the  same  is  usually  sold.  It  dispenses 
with  the  necessity  of  that  mode  of  proof  of  publication. 
But  by  section  17.  it  substitutes  another  mode  of  proof; 
for  by  that  section  every  printer  or  publisher  of  a  paper 
is  required  to  deliver  to  the  commissioners  of  stamps 
one  of  the  papers  so  published,  signed  by  the  printer 
or  publisher  in  his  hand-writing,  with  his  name  and 

(a)  5  Mod.  167.,  and  tee  Bamna  ▼.  ZetMOtn,  Hdh  62. 

(»)  4  r.  «.  126.  1791.  .    - 

place 
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1829*  place  of  abode ;  and  the  same  is  to  be  kept  by  tbe  com- 
^^^^  missioners  in  tbeir  office;  aad  upon  appUcatioo  by  any 
agatnu  person,  in  order  that  the  aame  may  be  produced  in 
evidence^  the  commissioners  are  t^  cause  the  same  to 
be  produced  in  Court.  Now,  since  the  statute^  the  prao» 
tice  in  all  proceedings  against  the  proprietors  of  neir^r 
papers^  has  been  to  produoe  the  newspaper  signed  by 
the  defendant  and  lodged  at  the  stamp-office.  This  was 
done  in  Bea:  v.  Hart  and  Amdher  (a).  In  Bex  v.  Ant* 
pklU  (b)  the  delivery  to  the  officer  of  the  stamps  was 
held  to  be  sufficient  evidence  of  a  publication,  because 
he  would  have  an  opportunity  of  reading  the  Ubel 
bimsel£ 

Xrord  TsNTERDEN  C.  J.  The  eleventh  mid  seven* 
teenth  sections  are  perfectly  distinct  from  each  othen 
The  seventeenth  section  furnishes  means  of  producing 
a  newspaper  which  the  par^  may  not  otherwise  have 
the  means  of  procuring,  but  it  does  npt  make  the  cc^y 
of  a  newspaper  which  may  be  so  produced  the  only 
evidence  of  it.  The  eleventh  section  provides  that  it 
shall  not  be  necessary  after  any  such  affidavit,  &c>  shall 
have  been  produced  ia  evidence  against  the  person  whv 
signed  and  made  such  affidavit  or  is  therein  nfuned; 
and  after  a  newspaper  shall  have  been  produced  in 
evidence,  corresponding  in  the  particulars  therein  men- 
tioned, with  that  mentioned  in  such  affidavit,  for  the 
plaintiff  or  prosecutor  to  prove  that  the  newspaper  wa^ 
purchased  at  any  house,  shop,  or  office  belonging  to  or 
occupied  by  the  defendant,  or  where  he  usually  carries 
on  his  place  of  business.    A  purchase  of  a  newspaper 

(a)  10  Ea»ty  94.  {h)  A  B.  {-  C.  35. 

at 
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at  the  house,  shop,  or  office  of  the  defendant,  would  in  18S9« 
ordinary  cases  be  evidence  of  publication.  Here  the  — 
plaintiff  or  prosecutor  is,  by  the  express  terms  of  the  agohtd 
statute,  exempted  from  bringing  sucK  evidence  after 
having  produced  the  affidavit  lodged  at  the  stamp-office, 
and  a  newspaper  corresponding  in  certain  respects  with 
that  mentioned  in  the  affidavit  The  evidence  of  pub- 
lication was  sufficient. 

Batlet  J.  If  a  paper  corresponding  with  the  paper 
described  in  the  affidavit  is  produced,  the  party  produc- 
ing it  is  to  be  in  the  same  situation  as  if  he  had  pi^oved 
that  the  paper  had  been  bought  at  the  houses  shop,  ot 
place  of  business  of  the  defendant.  The  evidence  is 
only  primft  fecie,  and  fraud  would  rebut  it. 

Rule  refused  {a\ 

(a)  la  J2«  ▼.  /oftnoiui X^  Rvint  (1S11)«  31  A.  3Vt.  by  Rixwil,  Z7U 
the  prateoitor  prored  a  certified  copy  of  Uie  affidant  filed  at  the  stamp- 
office,  sworn  by  both  defendants,  stating  both  to  be  proprietors,  and  Jtkti 
Id  Ife  primor.  A  newsp^ier  was  then  produoedi  ootrcsponding  in  title 
with  that  in  the  affidant,  but  only  mentioning  JaUm  Hvmt  at  the  foot* 
An  objection  was  taken,  that  there  was  no  proof  that  the  paper  produced 
was  the  paper  of  which  the  two  defendants  appeared  by  the  affidaYit  to  b« 
praprirten.  Stat.  58  6*  3.  c.  78.  #s.  9. 1 1.  ;aod  JZev ▼.  Hart  amiJnoikerp 
10  Etui,  having  been  cited  for  the  prosecution,  Lord  ^knborough  held,  that 
after  affidaTit  made  as  required  by  the  act,  the  act  made  the  publication  of 
a  paper,  with  a  corresponding  tiUe,  evidence  of  the  pubUcatioa  by  the  per* 
SOBS  staled  in  the  aflldavit  to  be  the  ptoprietorsi  such  evidence  beiiy 
fioly  prim&  facie  evidence,  and  liable  to  be  rebutted. 
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Friiay,  OxENDALE  agoiust  WeTHERELL, 

May  8th.  ^ 

Wb«^  ^  •  A  SSUMPSIT  for  wheat  and  other  com,  goods,  wares, 
the  Yeiidor  and  merchandizes  sold  and  delivered.    Plea,  general 

agrocd  to  deli-     . 

Yer  250  bushels  issuc.  At  the  trial  before  Bayley  J.,  at  the  Spring  as-' 
a  specific  tiuMb  ^^^^^  ^^^  ^^  county  of  York  1829,  the  following  ap- 
^,^£^^  peared  to  be  the  facts  of  the  case.  The  action  was 
Heldfthatbe  '^"^"^•^^  ^  recover  the  price  of  130  bushds  of  wheat, 
Um*?m^^  sold  and  delivered  by  the  plaintiff  to  the  defendant,  at 
in  the  concnurt    %$•  per  bushel.     Evidence  was  (|^ven  on  the  part  of  the 

had  expired,  re- 

corer  from  the    plaintiff,  that  on  the  17th  of  September  1828,  he  had 

purchaser  the 

value  of  the  sold  to  the  dcfen^&nt  all  the  old  wheat  which  he  had 
to  and  retained  ^  spare  at  85.  per  bushel;  and  that  he  had  delivered  to 
by  him,  ^^  defendant' 130  busheU.     The  defendant  gave  evi-* 

dence  to  shew  that  he  had  made  an  absolute  contract 
fi>r  250  bushels,  to  be  delivered  within  six  weeks,  that 
the  price  of  com  at  the  time  of  the  contract  was  85.  per 
bushel,  and  afterwards  rose  to  lOs.;  and  it  was  insisted 
<m  his  part,  that  the  contract  being  entire,  the  plaintiff 
not  having  delivered  more  than  ISO,  had  not  performed 
bis  part  of  the  contract,  and  therefore  could  not  recover 
for  that  quantity.  On  the  other  hand,  it  was  contended 
that  the  vendor  having  delivered,  and  the  vendee  having 
retained  part,  the  contract  was  severed  pro  tanto,  and 
that  the  plaintiff  was  entitled  to  recover  the  value.  The 
learned  Judge  was  of  opinion,  that  even  if  the  con- 
tract was  entire,  as  the  defendant  had  not  returned  the 
180  bushels,  and  the  time  for  completing  the  contract 
had  expired  before  the  action  was  brought,  the  plaintiff 
was  entitled  to  recover  the  value  of  the  ISO  bushels 

which 
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whidi  had  been  delivered  to  and  accepted  by  the  de-        18S9. 
fendant;  but  he  desired  the  jury  to  say,  whether  the 

contract  was  entire  for  250  bushels,  and  they  found  that        agqbut 

Wrbbakll* 
it  was.  Whereupon  a  verdict  was  entered  for  the  plain- 
tiff, and  the  defendant  bad  liberty  to  moVe  to  enter  a 
nonsuit  if  the  Court  should  be  of  opinion  that  the  plain- 
tiff was  not  entitled  to  recover,  on  the  ground  that  he 
had  not  performed  the  contract. 

Brougham  now  moved  accordingly,  and  relied  upon 
Walker  v.  Dixon  (a),  where  the  plaintiff  having  con-  > 
tracted  for  the  sale  of  100  sacks  of  flour,  at  945.  6d.  per 
sack,  delivered  part,  but  refused  to  deliver  the  residue, 
the  defendant  being  willing  to  receive  and  pay  for  the 
whole ;  Lord  EUenborough  held  that  the  plaintiff  could 
not  recover  for  the  part  delivered,  and  nonsuited  him. 

Lord  Tenterden  C.  J.  In  Mannings  Digest^  p.  389-, 
the  Court  are  stated  to  have  set  aside  the  nonsuit,  ex 
relatione  Wilde^  of  counsel  for  the  defendant  If  the 
rule  contended  for  were  to  prevail,  it  would  follow, 
that  if  there  had  been  a  contract  for  250  bushels  of 
wheat,,  and  249  had  been  delivered  to  and  retained  by 
the  defendant,  the  vendor  could  never  recover  for  the 
249,  because  he  had  not  delivered  the  whole. 

Bayley  J.  The  defendant  having  retained  the  ISO 
bushels  after  the  time  for  completing  the  contract  had 
expved,  was  bound  by  law  to  pay  for  the  same. 

,  Parke  J.  Where  there  is  an  entire  contract  to  de- 
liver a  large  quantity  of  goods,  consisting  of  distmct 
parcels,  within  a  specified  time^  and  the  seller  delivers 

(a)  9S!rar«.881. 

•part, 
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port,  he  cannot^  before  the  expiration  of  tliaC  tlm^  hmg' 
an  action  to  recover  the  price  of  that  part  delivered^ 
because  the  purchaser  may,  if  the  vendor  Ml  to  coow 
plete  his  contract,  return  the  part  delivered.  But  if  he 
^  retain  the  part  delivered  after  the  seller  has  failed  in  per- 
forming his  contract,  the  latter  may  recover  the  value  of 
the  goods  which  he  has  so  delivered. 

Rule  refused* 


JloySUk 


Rothschild  against  Corney  and  Others. 


Tiie  plaintiff  A  SSUMPSIT  for  money  had  and  received.     Plea^ 

ofa fimi^Hn^  ^®  general  issue.    At  the  trial  before  Lord  Ten* 

l^^^j  '^*"  C.  J.  at  the  London  sittings  after  HOaty  term^ 

SThMte-**  ^"  ^^  appeared  that  the  action  was  brought  to  recover  the 

amouDtiogto  suok  of  1980/.  being  the  amount  of  two  cheques  drawn 

days  after  the  by  the  plaintiff  on  his  bankers,  Masterman  and  Co. 

dateoflbe  . 

cbcmiesthede-  which  had  been  obtained  firora  him,  and  afterwards 

bona  fide,  gate  pBSSed  to  the  defendants  under  the  following  circum* 

to  a  third  ^-  slancei:  — The  plaintiff  was  agent  for  paying  the  dt 

^^^^tte  vidends  on  the  Prussian  loan  contracted  in  1818.    The 

'^toi&^  P^  securities  given  by  the  Prussian  government  were  bondsy 

cheque*,  and  to  which  a  number  of  dividend  warrants,  called  conponfi^ 

dbtdned  pay- 
ment.   In  an  were  annexed.     When  the  dividends  become  due,  the 
action  by  the 

plaintiff  to  re.  holdef  of  bonds  delivers  the  conpons  then  due,  together 

moMy:  Held)  ^^  &  Ust,  and  the  name  and  address  of  the  holder,  to 
oouid'n^be"^  the  plaintiff.     The  conpons  and  lists  are  then  eompared) 

oiN^e'^ufd'  *"*^  ^^  found  correct  the  conpons  are  cancelled,  and  a 

therefore  taken  cheque  drawn  bv  Rotiischild  for  the   amount.     The 

by  the  defend-  *                          ^ 

anta  at  their  plaintiff  was  also  agent  for  a  Prussian  company  called 

peril,  but  that  °                                                  '^ 

the  real  queattonlfl  tha  enne  wm^  Whether  they  hadactedbonlide^  and  tritfa  du«  eantiaa? 

the 
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l)be  Se^Hdiing  Company^  who  in  January  trayismittod      .1899. 
to  biin  coapoos  totjhe  amouat  of  1^,37 1/,  to  be  received 
bjT'  him  on  their  account.    The  coopons  were  compared 
with  the  list  by  ooe  Bwm^  a  clei:k  of  the  plaintil^  who 
thea  drew  a  cheque  for  the  amouDt,  which  was  signed 
by.  the  plaintiff  and  sent  to  bis  banker's,  who  placed  it 
jto  Ihetaredit  of  the  Sc^n^ing  Qpmp^Mfs  account,  and 
debited  the  plahitifi^s  private  account  with  it.    Bum^ 
instead  of  destroymg  all  the  oonpons,  preserved  a  part 
aoMuntii^  to  1S302.  and  procured  two  lists  to  be  made 
out,  one  in  names  of  Sillem  exui  Grantqffi  amounting  to 
795/.  Ss^  the  other  in  the  j\9XQefi  of  Sarans  and  Co. 
amountiog  to  534iL  16s.   Bum  compared  those  lists  with 
the  conpons  fraudulently  preserved  by  him,  and  on  tbe 
19th  of  January  drew  two  cheques  for  tbe  ampunt, 
which  were  signed  by  the  plaintiff,  and  the  words  ^*  and 
Co/'  were  written  across,  in  order  that  they  might  be 
presented  to  Masi^Tnan  and  Ca  through  some  banking- 
bouse.    On  the  24th  of  January  one  Brady^  a  win^o- 
merchant  and  broker,  earried  these  cheques  to  the 
defendants,  who  were  wine-merchants,  told  them  that 
payment  could  only  be  obtained  by  a  banker,  and  that 
as  he  did  not  keep  an  account  at  any  banker's,  he 
wished  them  to  give  him  cash  for  the  cheques,  and  to 
get  them  presented  by  their  bankers,  Bemington  and 
Co.     One  of  the  defendants,  who  knew  Brady  person- 
ally, but  was  not  acquainted  with  his  residence,  con- 
sented to  do  so^  feeliog  sure  that  cheques  drawn  by  the 
plaintiff  would  be  paid.    He  accordingly  gave  Brady 
money  for  the  cheques,  and  handed  them  to  Bendngfon 
and  Co.  who  on  the  same  day  obtained  payment  from 
Masterman  and  Co.    Brady  received  the  cheques  from 
his  son,  and  at  his  request  procured  cash  for  them,  with 
Vol- IX.  Dd  which 
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1829.       which  the  son  afterwards  absconded.     Under  these  dr- 
"""^       cumstances  it  was  admitted  that  the   defendants  had 

RoTHICmLD 

ogaimt  acted  bona  fide,  but  it  was  contended  that  they  had 
acted  carelessly  in  taking  the  cheques;  and  that  as  they 
were  six  days  old  when  handed  to  them,  they  must  be 
considered  as  over-due,  and  consequently  the  defendants 
could  have  no  better  title  than  Brady^  from  whom  they 
were  received*  Lord  Tenterden  C.  J.  left  it  to  the  jury 
to  find  for  the  plaintiff^  if  they  thought  that  the  circum- 
stances of  the  case  were  such  as  ought  to  have  excited 
the  suspicions  of  prudent  men,  and  that  the  defendants 
had  not  acted  with  reasonable  caution,  but  otherwise  to 
find  for  the  defendants.  The  jury  having  found  a  ver- 
dict for  the  defendants. 

Sir  J.  Scarlett  now  moved  for  a  new  trial,  on  the 
grounds  that  the  jury  ought  not  to  have  found  that  the 
defendants  exercised  due  caution;  and,  secondly,  that 
the  Lord  Chief  Justice  ought  to  have  told  them  that  the 
cheques  were  over-due,  and  that,  consequently,  the  de- 
fendants took  them  at  their  peril,  and  could  have  no 
better  title  than  Brady^  and  for  this  he  cited  Dami  v. 
Halling{a). 

Lord  Tenterden  C.  J.  Upon  the  whole  I  am  of 
opinion  that  we  ought  not  to  grant  a  rule  in  this  case. 
It  cannot  be  laid  down  as  matter  of  law,  that  a  party 
taking  a  cheque  after  any  fixed  time  from  its  date  does 
so  at  his  peril ;  and  therefore  the  mere  fact  of  the  de- 
fendants having  taken  the  cheques  six  days  after  they 
bore  date,  from  a  person  who  had  not  given  value  for 

them, 
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them,  did  not  entitle  the  plaintiff  to  a' verdict.     It  was        1829. 
indeed  a  circumstance  to  be  taken  into  consideration     ^ 
by  the  jury  in  determining  whether  the  defendants  had        agamu 
taken  the  cheques  under  circumstances  which  ought  to 
have  excited  the  suspicions  of  prudent  men.    If  the  case 
were  sent  to  a  new  trial,  the  same  question  must  be 
presented  to  the  jury ;  and  as  we  cannot  say  that  their 
former  verdict  was  wrong,  I  think  that  we  ought  not  to 
disturb  it 

Bayley  J.  I  cannot  say  that  the  right  question  was 
not  left  to  the  jury,  nor  that  their  decision  was  wrong, 
aldiough  I  should  have  been  better  satisfied  had  their 
verdict  been  the  other  way. 

Ltttledale  J.  I  am  of  opinion  that  the  direction 
given  to  the  jury  was  right,  and  I  am  not  prepared  to 
say  that  they  did  wrong  in  finding  for  the  defendants. 
It  has  been  urged  as  matter  of  law,  that  a  party  taking 
a  cheque  over-due  has  it  with  the  same  title,  and  no 
other,  as  the  person  from  whom  he  receives  it.  But 
although  the  rule  of  law  certainly  is  so  with  respect  to 
bills  of  exchange  and  promissory  notes,  I  think  it  cannot 
be  applied  to  cheques. 

Parke  J.  having  been  concerned  in  the  cause  when 
at  the  bar,  gave  no  opinion. 

Rule  refused. 


Dd  2 
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.  4r£u  . . .  Z.jL  ^.  ^^,^^ 


UonAay,  BiRCH  ogoinst  The  Earl  of  Liverpool. 

May  llth.  ^ 

AcoDtmct,  r^ECLA  RATION  stated,  that  in  the  lifetime  of 
oMcfaauikcr  Catherine,   Countess  of  JLiverpody   by  agreement 

^^^f^^  made  on  the  aoth  of  Jime  1825  between  the  Countess 
^™  ^^n  ^Dsi-  ^^  ^^  plaintiff,  it  was  agreed  that  the  Countess  should 
deration  of  re-    1^^  of  tlie  plaintiff,  and  that  the  plaintiff  should  let  to 

ceiTiDg  an  an-  i-  *  «r 

nnal  payment     hire  to  the  CottUtess  a  carriage  tor  a  term  of  five  years 

for  the  use  of  ^  '  '^ 

itt  but  which,     next  ensuiug,  and  that  the  Countess  should  pay  to  the 

by  the  custom 

of  the  trade,  is   plaintiff  every  year,  during  the  term  for  the  use  of  the 

determinable  at  •  .  .  if* 

any  time  within  Carnage,  94/.  105.  Averment,  that  the  carriage  was 
upw»^SS*pay-  delivered  to  the  Countess,  and  that  she  received  the 
Sre 'is'ai/*"**  same  from  the  plaintiff  in  pursuance  of  the  ogreement ; 
agreement  not    (bat  the  Countess  made  her  will  and  made  defendant 

to  be  performed 

within  a  year,     executor,  and  died  in  October  1827;  that  the  defendant 

within  the 

meaning  of  the  proved  the  will  and  took  upon  himself  the  execution 

statute  (tf 

frauds,  and,  thereof,  and  by  means  of  the  premises. as  such  executor 
be  signed*  ^  became  liable  to  and  bound  by  the  agreement  for  and 
chL-gedthere*  during  the  residue  of  tlie  term,  and  being  so  liable  in 
^^'  consideration,  that  the  plaintiff  would  permit  the  agree- 

ment to  be  put  an  end  to,  defendant  promised  to  piyr 
94/.  10s.;  that  the  plaintiff  suffered  the  agreement  to  be 
put  an  end  to,  but  that  the  defendant  had  not  paid  the 
money.  Flea,  general  issue.  At  the  trial  before  Lord 
Tenierden  C.  J.,  at  the  London  sittings  after  last  Hilary 
term,  the  following  appeared  to  be  the  fiu:ts  of  the 
case:  —  The  Countess  of  Liverpool  had,  in  1809,  hired 
a  carriage  of  the  plaintiff  at  the  rate  of  85/.  per  annum, 
and  had  continued  to  use  it  until  October  1815.  She 
then  hired  another  at  the  rate  of  100  guineas  per 

annumi 
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annatn',  but  at  tbe  expiration  of  four  years  that  contract       1829. 
was  annulled  with  the  consent  of  the  plaintiff;  and  on       """^ 

BncK 
the  1st  of  October  1819,  she  hired  a  new  carriage  of  the       agamst 
1  •     .M  ^        •  .  ^        TfceEarlof 

plaintiff  for  six  years,  at  100  guineas  per  annum.  On  Litxrnol. 
the  30th  of  June  1825,  the  Conntess  hired  of  the  plain- 
tiff a  new'landau  for  five  years,  at  90  guineas  per  annum,- 
and  in  September  1827  died.  Upon  all  these  contracts 
a  year's  hire  was  paid  in  advance.  It  was  proved  to  be 
the  custom  for  coachmakers,  who  let  carriages  for  a 
term  of  years,  to  demand  and  receive  from  the  hirer 
a  year's  hire  as  a  consideration  for  the  annulling  of  any 
contract  before  the  expiration  of  the  term  agreed  upon.- 
The  defendant,  in  October  1827,  inquired  of  the  plain- 
tiff what  was  usually  done  on  the  event  of  the  death  of  a 
person  who  hired  the  carriage  on  the  terms  which  the 
Countess  of  Liverpool  had  done.  The  plaintiff  mformed 
him,  that  the  custom  of  the  trade  was  to  pay  one  year's 
hire  as  a  consideration  for  putting  an  end  to  the  con- 
tract before  the  term  expired.  The  defendant  said  he 
understood  that  to  be  the  custom ;  that  he  was  about  to 
leave  town  for  a  few  days,  and  he  would  send  the  car- 
riage home,  and  on  his  return  would  either  write  a  note 
to  the  pliuntiff  orsend  to  him  to  settie  the  matter.  The 
carriage  was  returned  on  the  17th  of  October  1827*  It 
was  objected  by  the  defendant's  counsel,  that  there  was 
no  sufficient  evidence  of  a  promise  by  him  to  pay  the 
year's  hire  upon  his  own  account,  and  that  even  if  there 
had  been,  there  was  no  consideration  for  such  a  promise, 
inasmuch  as  there  was  no  proof  of  a  contract  in  writing 
signed  by  the  Countess  of  Liverpool ;  the  contract  proved, 
being  an  agreement  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof  ought  to  have  been 
in  writing.  On  the  other  hand  it  was  insisted,  that  the 
D  d  S  custom 
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Birch 

against 

The  Earl  of 

Xavx&rooL. 


custom  proved  most  be  considered  engrafted  on  the 
contract,  and  if  so,  then  it  was  determinable  at  any 
time,  and  might  be  performed  within  one  year.  Lord 
Tenierden  C.  J.  was  of  opinion,  that  as  the  contract  be- 
tween the  plaintiff  and  tlie  Countess  of  Liverpool^  by  the 
express  terms  of  it,  was  an  agreement  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making 
thereof,  and  was  not  signed  by  the  Countess,  it  was  not 
binding  upon  her ;  and  that,  consequently,  there  was  no 
consideration  for  the  promise  by  the  defendant  to  pay 
upon  his  own  account.  The  plaintiff  was  nonsuited,  but 
liberty  was  reserved  for  him  to  move  to  enter  a  verdict 
for  the  sum  of  94/.  105. 


F.  Pollock  now  moved  accordingly.  It  was.  not  ne- 
cessary to  prove  a  contract  in  writing,  signed  by  the 
Countess,  because  the  contract  proved  must,  with  refer- 
ence to  the  custom  of  the  trade,  be  construed  to  be  an 
agreement  for  five  years,  with  power  to  the  Countess,  or 
her  personal  representative,  to  determine  it  at  any  time 
during  that  period,  by  paying  the  amount  of  one  year's 
hire.  It  was  an  agreement,  therefore,  which  might  be 
performed  within  a  year  from  the  making  of  it.  If 
Lady  Liverpool  had  died  within  the  first  year,  her  ex- 
ecutor might  have  determined  it  Now  an  agreement 
which  may  (although  in  fact  it  is  not),  according  to  its 
original  terms  and  the  intention  of  the  parties,  be  per- 
formed within  the  year  from  the  making  of  it  is  not 
within  the  statute.  IBayley  J.  In  that  case  the  de- 
fendant would  be  liable  only  in  his  representative  cha- 
racter of  executor,  and  not  personally.  Here  the  action 
is  brought  for  the  breach  of  a  special  contract  made 
by  him.] 

Lord 
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Lord  Tenterden  C.  J.     From  the  very  terms  of  the       1829. 
contract  it  appears  that  it  was  an  agreement  not  to  be       '        ' 

BiacH 

performed  within  the  space  of  one  year  from  the  making       againti 

*k  r    I.         L       .  .  ^       ^  °      The  Earl  of 

tliereot,  but  that  it  was  to  continue  for  five  years.     It     LxvzEroob. 
ought,  therefore,  to  have  been  signed  by  the  party  to 
be  charged  therewith* 

Batley  J.  Assuming  that  the  custom  proved  is  to 
be  considered  as  part  of  the  contract,  still  the  contract 
was  in  its  terms  an  agreement  for  five  years,  determin- 
able by  the  parties  within  that  period  (a).  It  was  in  the 
very  terms  of  it  an  agreement  not  to  be  performed  within 
a  year. 

LiTTX£DALE  and  Parke  Js.  concurred. 

Rule  refused. 

(a)  See  Bea  ▼.  Hersimonceau*,  IB,  ^C* 551. 


Altroffe  against  Lunn.  ^''^X 

T\  POLLOCK  moved  for  a  rule  to  shew  cause  why  Where  a  de- 

Xy«  .  Uiner  for  debt 

a  writ  of  supersedeas  should  not  issue  to  discharge  was  lodged 

I.     'a*    c  c>  against  a  pewoii 

the  defendant  out  of  the  custody  of  the  sheriff  of  Surrey^  in  custody  on  a 
the  plainuff  not  having  declared  in  due  time.     The  who  was  after-' 
fiu;ts  were,  that  the  defendant  being  in  the  common  gaol  "^^  seotenced 
of  the  county  of  Surret^  on  a  charge  of  bigamy,  the  ^.^J^^^l^^' 
plaintiffj  in  the  month  of  March  1828,  obtained  leave  ^^^^^^^"^ 
of  the  Court  to  detain  the  defendant  upon  a  debt  due  to  not  bound  lo 

*  declare  dunng 

him.    The  defendant  was  tried  about  eight  days  after  that  period. 
the  detainer  was  lodged,  at  the  Spring  assizes  for  the 
county  of  Surreyy  and  being  convicted,  was  sentenced  to 
twelve  months'  imprisonment,  and  remained  in  the  gaol 
D  d  4  accord- 
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1829.       accordingly  in  execution  of  that  sentence.    The  pleimiff 
did  not  proceed  pending  the  imprisonment. 

Per  Curiam.  The  plaintiff  was  not  bound  to  de- 
chire»  and  the  defendant  therefore,  is  not  entitled  to 
relie£  The  defendant  was  not  in  oustody  of  the  sheriff 
o(  Surrey  at  the  suit  of  the  plamtiff  pending  the  sen- 
tence. The  plaintiff  could  not  declare  without  leare  of 
the  Court,  and  such  leave  not  having  been  given,  he  is 
not  in  de&ttlt 

Rule  refused. 

konday,  ^LANDT  and  Aoother  against  Herbert. 

Mwf  nth.  ^^ 

A.  being  en-      COVENANT  on  an  indenture  dated  4th  March  1826, 

tided,  during      V/ 

bis  life^to  the  made  between  one  A.  J*.  Nash  of  the  first  part,  the 

diyideods  of 

certtfn  Bank  defendant  of  the  second  part,  one  Eliza  Boss  Lewin 

J^ribdngen.  of  the  third  part^   and   the  plaintiffi    of  the  fourth 

etockattfae  P*"^^'    whereby   (after    reciting   that  the  said    E.  R. 

^[JJ[J^!®^»^^  Leadn  was  entitled  during  her  life  to  the  dividends  of 

^n  ihvm,  8S84A  14?s.  3  per  cent  Consolidated  Bank*  Annuities,  then 

dendon  of -rf/s  lately  standing  in  the  name  of  Herbert  Lewis*  a  trustee* 

permitting  1?;      . 

to  seU  out  the    in  the  books  of  the  Governor  and  Company  of  the  Bank 

itock,  tbe  Utter 

ihould  pay  to     o( England;  that  Amelia  Ross  Herbert,  the  wife  of  the 

^.y  during  his 

life,  an  annuity  equlTolent  to  five  per  cent,  on  the  principal  money  produced  by  tbe  sole 
of  the  stocky  and  tlut,  as  a  security  for  tbe  payment  of  the  annuity,  A.  should  assign  to  A 
a  policy  of  assurance  on  goods  on  a  voyage  to  Iwlia.  By  deed  redtiog  these  facts,  and  that 
the  stock  bad  been  sold  out,  and  produced  a  given  sum,  which  had  been  paid  to  B,,  the 
latter  bargained,  sold,  and  assigned  to  A,  the  po&y,  and  covenanted  that,  in  coie  no  asoncy 
should  be  produced  by  the  policy,  he  would,  within  one  month  after  hu  return  from 
the  Toyaftit  which  he  was  about  to  niake  to  India,  pay  to  A,  a.  sum  of  money»  wbich,  when 
invested  in  stock,  would  produce  on  annuity  equal  in  amount  to  five  per  cent,  on  the  prin- 
cipal money  pitxiuced  by  the  sale  of  the  stock :  Held,  that  the  deed  did  not  require  on  ad 
vdorem  stanip,  the  transaction  described  in  it  not  being  a  '*  sale"  of  an  annuity  within  the 
meaning  of  the  words  u  the  55  G.  5.  c  184.  sched.  port  1.,  and  the  assignment  of  tha 
poli^  not  beiiig  a  conveyanca  **  of  property"  within  the  meaning  of  that  wwd  in  the  nma 

defendant, 


Hiuviv. 
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defendftnt^  and  one  of  the  children  of  E.  R.  LeaArtj  was       1829. 

entitled  to  25422;  65.  %d.  3  per  cent^  Consolidated  Bank       

Annnities,  part  of  the  S884/.  145.  Bank  Annuities,  imme-     ^gainai 

diatdy  after  the   decease  of  E.  R.  Lewin  /  that  E.  K 

Leasing  at  the  request  of  the  defendant  and  Amelia  Bassy 

his  wife,  consented  that  1700/.  S  per  cent.  Consolidated 

Bank  Annuities,  part  of  the  S984/.  145.,  should  be  sold, 

and  tihat  the  produce  thereof  should  be  paid  to  them, 

the  defendant  and  A.  IL  his  wife,  in  part  satisfaction  of 

the  said  sum  of  2542/.  65.  Sd.  Bank  Annuities,  to  whieb 

A.  JZ.  Herbert  was  so  entitled  as  aforesaid,  upon  having 

an  annuity  after  the  rate  of  5  per  cent,  on  the  amount 

of  the  money  arising  from  the  sale  of  the  sum  of  I700L 

S  per  cent.  Consolidated  Bank  Annuities  secured  to  her 

E.  jR.  Lewin  and  her  assigns  during  her  life,  by  the  bond 

and  warrant  of  attorney  of  the  defendant ;  that  H.  LeTms, 

at  the  special  request  of  £.  R.  Lewin  the  defendant,  and 

.A  12.  his  wife,  had  sold  out  the  sum  of  1700/.  8  per  cent.^ 

Consolidated  Bank  Annuities,  part  of  the  SS84/.  145.  of 

that  stock,  and  paid  the  net  produce  thereof,  amounting 

to  1288/.  145. 9rf.,  to  the  defendant  and  A.  iZ.  his  wHe; 

and  further  reciting,  that  an  annuity  after  the  rate  of 

5  per  cent  on  the  1288/.  145.  9d.  would  amount  to 

64^.  85. ;  that  the  defendant  had  executed  and  given 

to  E,  R.  Lenin  a  bond  as  in  the  same   indenture 

mentioned,  and  that  the  payment  of  the  annuity  of 

64/.  85.  was  further  secured  by  the  warrant  of  attorney 

of  the  defendant ;  and  that  by  a  policy  of  insurance^ 

dated  the  28d  of  February  1826,  the  defendant  had 

eflfected  an  insurance  in  the  name  of  the  said  A.  J.  Nash, 

as  hb  agent,  from  loss  or  damage  on  goods,  specie, 

mcmey  I^it  on  respondentia,  or  advanced  on  goods,  or 

upon  goods  shipped  in  privil^e  home  and  out  as  therein 

moitioned,  in  eight  several  sums  of  150/.  each,  and  in 

the 
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1829.       the  sum  of  200/.,   making  in  the  whole  the  sum  of 
"  1400/. ;  and  that  for  better  and  more  effkchudb/  semiring 

a^ama       to  the  said  £.  R.  Lewin  the  paymetU  of  the  said  annuity 

HXEBERT.  ,     . 

of  64/.  Ss^  the  said  defendant  had  agreed  to  assign  to 
the  said  plaintiffs   the  thereinbefore  recited  policy  of 
insurance,  and  all  monies  which  should  or  might  be 
received  by  virtue  of  the  same,  and  to  enter  into  the 
covenant  thereinafter  contained,   for  payment  to  the 
said  plaintiff,  upon  the  return  of  him  the  defendant 
from  the  voyage  which  he  was  then  about  to  make  to 
the  East  Indies ;  it  was  witnessed,  that  for  better  and 
more  effectually  securing  the  payment  of  the  annuity  of 
64/.  85.,  and  in  consideration  of  the  sum  of  1288/* 
145.  9^.,  the  net  produce  of  the  sum  of  1700/.  3  per 
cent  Consolidated  Bank  Annuities  having  been  so  paid 
to  the  defendant  and  A,  JR.  his  wife,  he  the  said  A. 
J.  Nashj  at  the  request  and  by  the  direction  of  the 
defendant,  and  upon  the  nomination  of  E.  R.  Leorinj 
bargained,  sold,  and  assigned,  and  the  defendant,  upon 
the  like  nomination  of  £•  JS.  Lewin  testified  as  aforesaid, 
had  bargained,   sold,   and   assigned,  and  by  the  said 
indenture  did  bargain  and  sell  to  the  plaintiffs  the  policy 
of  assurance,  and  the  eight  several  sums  of  150/.  each, 
and  the  sum  of  200/.  respectively  assured  thereby,  and 
all  the  benefits  of  the  policy ;  habendum,  the  policy, 
monies,  and  premises  thereby  assigned  to  the  plaintiffi* 
And  in  pursuance  and  further  performance  of  the  said 
agreement,    the  defendant  did   thereby   covenant  and 
agree  with  and  to  the  plaintiffs  that,  in  case  no  sum  of 
money  should  become  payable  and  be  received  under 
or  by  virtue  of  the  policy,  then  the  defendant  should, 
within  one  calendar  month  after  his  return  from  the 
voyage  which  he  was  then  about  to  make  to  the  East 

Indies^ 


Hjuibbrt. 
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Indies^  well  and  truly  pay  to  the  plaintiffs  such  a  sum       1829. 
of  money  as.  when  invested  in  the  3  per  cent.  Consoli- 

,  ,  Blahdt 

dated  Bank  Annuities,  would  produce  the  annual  sum      ^agamu 
of  G4d.  8s.  .  Breach,  non*payment  of  that  money.     Plea, 
non  est  factum.      At  the  trial  before  Park  J.  at  the 
Spring  assizes  for  the  county  of  Berks  1829,  the  deed 
declared  on,  when  produced,  appeared  to  be  impressed 
with  a  common  deed-stamp  only.      It  was  objected, 
on  ihe  part  of  the  defendant,  that  it  ought  to  have 
had  an  ad  valorem  stamp,    inasmuch  as  the  statute 
55  G.  3.  c.  184.  scked.  pari  1.  tit.  Conveyancey  required 
that  ^  a  conveyance,  whether  grant  or  assignment,  &c* 
upon  the  sale  of  lands,  annuities^  or  other  properhf 
for  and  in  respect  of  the  principal  or  only  deed  or 
instrument,   whereby    the  lands    or  other  thing  sold 
should  be  granted,  assigned,   or  vested   in  the  pur- 
chaser,  where  the   purchase   or    consideration-money 
therein  expressed  should  amount  to  lOOOJL,  and  not  to 
2000^,  should  be  impressed  with  a  stamp  of  12/. ; "  and 
by  a  subsequent  clause,  *^  where  upon  the  sale  of  any 
annuity  the  same  is  only  secured  by  bond,  warrant  of 
attorney,  covenant,  or  contract,  the  bond  or  instrument 
by  which  the  same  shall  be  secured,  or  some  one  of  the 
instruments,  if  there  be  more  than  one,  shall  be  deemed 
liable  to  the  same  duty  as  an  actual  grant  or  convey- 
ance."    It  was  contended,  first,   that  the  transaction 
described  in  the  deed  was  the  sale  of  an  annuity ;  and, 
secondly^  that  the  deed  operated  as  an  assignment  of 
property,  viz.  of  a  policy  of  assurance,  and  that  in  either 
case  an  ad  valorem  stamp  was  necessary.     The  learned 
Judge  directed  the  jury  to  find  a  verdict  for  the  plaintifi^ 
but  reserved  liberty  to  the  defendant  to  move  to  enter 
a  nonsuit 

Taunton 
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1829.  TamUon  now  moved   aocotdingly.     By  the  deoir 

E.  B.  LMiftf  for  whom   the  pkintifi  are  trustees, 

ogamn  agreed  to  give  up  the  right  to  dividends  which  she  was 
entitled  to  receive  during  her  life,  and  the  defendant,  in 
consideration  of  being  allowed  to  convert  the  principal 
stock  into  money,  covenanted  to  pay  the  [ddntifi,  for 
her  use,  an  annuity  equal  in  amount  to  5  per  cent  on 
the  money  produced  by  the  sale  of  the  stock.  There 
was,  therefor^  a  sale  of  an  annuity  by  the  defendant  to 
jB.  R.  Lemih  the  price  paid  for  the  annuity  being 
the  value  of  her  life-interest.  But  assuming  that  there 
wa»  not  a  sale  of  an  annuity,  there  was  an  assign- 
ment of  property,  for  the  defendant  by  the  deed  assigned 
a  policy  for  more  effectually  securing  the  payment  of 
the  annuity.  The  deed  (or  the  bond  or  warrant  of 
attorn^)  ought  to  have  had  an  ad  valorem  stamp.  It 
was  competent  to  the  parties  to  aflSx  the  ad  valorem 
stamp  on  any  one  of  the  instruments  l^  which  the 
annuity  was  secured.  Neither  the  bond  nor  the  warrant 
of  attorney  was  produced,  and  it  lay  on  the  plaintiff  to 
shew  that  some  one  of  the  instruments  was  properly 
stamped.  The  deed  in  question  was  not  impressed  with 
any  stamp  denoting  that  the  ad  valorem  duty  had  been 
pud  on  the  bond  or  warrant  of  attorney.  IParke  J.  That 
part  of  the  schedule  applies  to  cases  where  the  purchase  or 
consideration  money  is  expressed  in  thb  deed.  What  is 
the  purchase  or  consideration  money  expressed  in  the 
deed?]  The  value  of  the  life-interest  in  1700/.  5  per 
Cents.  That  is  stated  in  the  deed,  though  the  amount 
be  not  calculated. 

'  IfOrd  Tentebeen  C.  J.    I  am  of  opinion  that  the 
policy  (no  loss  having  occurred)  cannot  be  considered 

property 
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prepay  witbiD  the  meaning  of  the  55  G.S.  €.  184.  1899. 
uhed^partl.  It  seems  to  me  also  that  the  traosactioa  ^^j^ 
d^scaabed  in  the  deed  caanot  be  considered  a  aale  of  an 
annuity  in  the  ordinary  sense  and  acceptation  of  the 
words;  and  the  l^latnre  must  be  taken  to  have  used 
the  words  inth^  ovdinary  meaning  and  acoeptation. 

Rule  refused. 


HsMIMk 


Bbaith WAITS  and  Others  against  Skofi£LD  and  wed"^^* 

^  Kay  19th. 

Others. 


A  SSUMPSIT  for  work  and  labour,  and  materials,  where  it  wm 
Plea,  the  general  issue.  At  the  trial  before  jBoj^  J.  j^jbadcontrU 
at  the  last  Yorkshire  assizes,  it  appeared  that  the  action  ^l^^atuild. 
was  brought  to  recover  Uie  amount  of  a  bill  for  plasterer's  |^  ^^',»^ 
work  done  by  the  plaintifi  in  some  houses,  on  account  f°**i^°***" 
of  a  society  called  *^  The  LaihanC^  Buildhur  Society."  cietj,  and  party 

to  a  resolution 

There  was  not  any  evidence  that  the  defendants  gave  that  certain 

houses  should 

the  order  for  this  work,  or  that  the  plaintiffi  knew  them  be  built:  Held, 

t  1  t*    t  •  i*i*  1.^  that  this  made 

to  be  members  of  the  soaety;  nor  did  it  appear  that  himUabletoan 
any  interest  in  the  land  upon  which  the  hous^  were  a^e^intulid!^ 
built,  or  in  the  houses,  had  been  conveyed  to  them,  h^^^iih^ut 
But  Jt  was  proved  that  they  had  contributed  to  the  proof  that  he 

^  ^  had  anj  actual 

funds  of  the  society,  and  had  been  parties  to  a  reso-  interest  in 

theniy  or  in  the 

faitbn  that  die  houses,  upon  which  the  work  in  question  land  on  whidi 

they  were  built* 

was  don^  should  be  built  Under  these  circumstances 
the  learned  Judge  thought  the  plaintifi^  were  entitled  to 
a  verdict,  but^gave  the  defendant  leave  to  move  to  enter 
a  nonsuit;  and  now 


Blackbume 


SKonsLs, 
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18S9.  Blackbume  moved  accordingly,  and  contended  that 

'  the  case  of  Vice  v.  Lady  Anson  (a)  was  decisive  in  his 

Braithwaiti  *^ 

againsi       favour.     In  that  case  the  defendant  had  contributed  to 

the  funds  of  a  mining  company,  and  had  represented 

herself  as  a  shareholder ;  but  as  it  did  not  appear  that 

the  plaintiffs  had  given  credit  to  her,  or  that  she  had 

been  a  party  to  the  order,  it  was  held  that  they  could 

not  recover  from  her  the  value  of  goods  furnished  for 

carrying  on  the  mining  concern,  without  proving  that 

she  actually  had  an  interest  in  the  mine.     So  here  the 

plaintiffs  did  not  give  credit  to  the  defendants,  nor  did 

the  defendants  order  the  work  to  be  done,  nor  was  it 

proved  that  they  had  an  interest  in  the  houses. 

Lord  Tenterden  C.  J.  The  present  case  is  very 
distinguishable  from  that  which  has  been  cited.  There 
the  plaintifis  could  have  no  right  to  recover  against  the 
defendant  except  in  respect  of  her  having  an  interest  in 
the  mine,  and  they  failed  in  the  attempt  to  prove  that 
interest  Here  the  plaintiffs  had  a  right  to  be  paid  by 
those  who  employed  them,  and  the  defendants  having 
joined  in  a  resolution  to  build  the  houses,  authorised 
the  employment  of  the  workmen.  That  circumstance, 
without  reference  to  the  title  to  the  land  upon  which 
the  houses  were  built,  is  sufficient  to  make  the  defend- 
ants liable  to  this  action.  The  verdict  was  therefore 
right. 

Rule  refused. 

(a)  7  J.  J  C.  409. 
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Child  against  Affleck  et  Ux.  wednexUiy, 

May  13th. 

/^  ASE  for  a  libel.     Plea,  the  general  issue.     At  the  in  an  action 

trial  before- Lord  Tenterden  C.J.  at  the  Westminster  p^aiidTthilth^ 

sittings  after  Hilary  term,  it  appeared  in  evidence  that  ^^om  Ae  '''* 

the  plaintiff  had  been  in  the  service  of  the  defendants,  plaintiff  had 

'-  lived  as  nerrant, 

Mrs.  Affleck  having  before  she  hired  her  made  inquiries  in  answer  to 

inquiries  re- 
ef two  persons,  who  gave  her  a  good  character.     The  spectingber 

1   .     .^  .       I  .       1  •  <•  t  J  character,  wrote 

platotin  remamed  m  that  service  a  few  months,  and  was  a  letter  imput- 
afterwards  hired  by  another  person,  who  wrote  to  Mrs.  lo1i«p  whiist"in 
Affleck  for  her  character,   and  received  the  following  ^^'^'^ 
answer,  which   was  the   alleged   libel:  —  **  Mrs.  A!s  &/^«;»ndthe 

.       '  "  defendant  also 

compliments  to  Mrs.  S.,  and  is  sorry  that  in  reply  to  m»de  similar 
her  inquiries  respecting  E.  Child,  nothing  can  be  in  jus-  menu  to  two 

persons  that 

tice  said  in  her  favour.   She  lived  with  Mrs.  A.  but  for  a  had  r«com- 
few  weeks,  in  which  short  time  she  frequently  conducted  ^aintifftohert 
herself  disgracefiiUy ;  and  Mrs.  A.  is  concerned  to  add  „either  the  let- 
she  has,  since  her  dismissal,  been  credibly  informed  she  ^^'*^oi"J^te- 
has  been  and  now  is  a  prostitute  in  Bisry"    In  conse-  «»«"**  pf^^d 

*  *^  xnahce,  and 

quence  of  this  letter  the  plaintiff  was  dismissed  from  that,  conse- 
quently, the  let- 
ber  situation.     It  further  appeared  that  after  that  letter  ter  was  a  pri- 

was  written,  Mrs.  Affleck  went  to  the  persons  who  had  munication, 
recommended  the  plaintiff  to  her,  and  made  a  similar  (iff  no^enUded 
statement  to  them.     Upon  this  evidence  it  was  con-  **>''«*»^*'* 
tended,  for  the  defendants,  that  there  was  no  proof  of 
malice,  and  that  consequently  the  plaintiff  must  be  non- 
suited.    On  the  other  hand,  it  was  urged  that  Mrs. 
AffUdfs  statement  of  what  the  plaintiff's  conduct  had 
been  aft^  she  left  her  service  was  not  privileged,  and  that, 
at  all  events,  that  part  of  the  letter  and  the  statement 

that 
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1829.       that  she  voluntarily  made  to  other  persons,  and  not  in 

""■^       answer  to  any  inquiries,  were  evidence  of  malice.     Lord 

against        Tenterdcn  C.J.  was  of  opinion  that  the  latter  part  of  the 

letter  was  privileged,  and  that  the  other  communications 

being  made  to  persons  who  had  recommended  the  plaintiff 

were  not  evidence  of  malice,  and  he  directed  a  nonsidt. 


F.  Kdbf  now  moved  6x  a  rule  nisi  Sex  a  new  trial. 
The  latter  part  of  Mrs.  Jl^gjleck?^  letter  cannot  be  ooci- 
sidered  as  a  privileged  communication.  The  inqairy 
made  oould  only  be  respecting  the  plaintiff's  conduct 
whilst  in  her  service.  The  statement  of  her  subsequent 
conduct  was  uncalled  for,  and  being  made  without  just 
cause,  even  supposing  it  to  be  without  malice^  still  the 
plaintiff  was  entitled  to  a  verdict,  Biackbum  v.  Biadk" 
bum  {a).  But  even  if  that  part  of  the  letter  could,  if 
written  without  malice,  be  considered  as  a  privileged 
communication,  still  it  was  an  officious  statement,  and 
therefore  evidence  of  malice,  Sogers  v.  Ciifton{b)i  and 
where  a  bad  character  of  a  servant  is  given  maliciously, 
the  communication  is  not  privileged,  Edmcn$(m  t.  iSfe- 
venscn  (c),  and  the  party  must  be  responsible  unless  he 
proves  the  truth  of  the  statement.  At  all  events,  the 
statements  to  third  persons  made  voluntarily,  and  .not 
in  answer  to  any  inquiries,  proved  that  Mrs.  AJs  object 
was  to  injure  the  plaintiff;  this,  therefore,  was  evidence 
<diat  the  letter  was  malicious. 

Batlby  J.  It  appears  to  me  that  the  letter  com- 
plained of  was  a  privileged  communicaticm,  and  that  the 
nonsuit  was  right  In  the  case  of  Sogers  v.  Cl^oih 
^dence  of  the  falsehood  of  the  imputations  was  given, 

<a)  4  JHng.  395.  (b)  S  J9.  f  P.  587.  (c)  BuU,  iV.  P.  8- 

which 
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which,  independently  of  the  contents  of  the  alleged  libel,        1829. 

raised  the  question  whether  they  had  been  written  bona        ^ 

fide.     Here  there  was  no  evidence  of  the  good  conduct        agamu 

ArrtBCK* 
of  the  plaintifiP  at  the  period  to  which  the  letter  referred. 

It  has  been  contended,  that  the  letter  should  not  have 

contained  the  statement  of  the  alleged  misconduct  after 

the  plainti£F  left  the  defendant's  service.    But  I  think  that 

Mrs.  Affleck  would  have  stopped  short  of  her  duty  in 

withholding  that  information,   and  that   she  was   not 

bound  to  disclose  the  names  of  the  persons  from  whom 

she  received  it.     Then  reliance  was  placed  upon  the  two 

parol  communications  made  by  Mrs.  Afflecky  as  evidence 

of  malice.     But  it  appeared  in  evidence,  that  both  the 

persons  to  whom  they  were  made  had  recommended  the 

plaintiff*  to  her  service;  it  was  therefore  very  natural,  and 

by  no  nieans  malicious,  in  Mrs.  Aff£ck  to  inform  them 

of  the  plaintiff's  misconduct. 

LiTTLEDALE  J.  It  appears  to  me,  that  there  was  not 
any  evidence  of  malice  that  ought  to  have  been  left  to  the 
jury.  It  is  admitted  that  an  answer  to  the  inquiries 
made  would  not  have  been  the  subject-matter  of  an 
action,  but  it  is  contended,  that  the  latter  part  of  the 
letter  is  evidence  of  express  malice.  I  think,  however, 
that  if  Mrs.  Affleck  had  received  such  information  she  was 
bound  to  state  it,  and,  therefore,  malice  is  not  to  be  in« 
ferred  from  the  letter  itself.  With  regard  to  the  other 
communications,  the  question  is,  whether  they  prove 
that  Mrs.  Affleck  acted  maliciously  in  writing  the  letter ;  I 
am  of  opinion  that  they  do  not ;  for  the  persons  to  whom 
they  were  made  had  recommended  the  plaintiff,  and, 
therefore,  a  statement  to  them  of  her  misconduct  cannot 
be  deemed  an  o£Bcious  interference.  If,  indeed,  the 
plaintifiP  had  distincdy  proved  the  falsehood  of  the  state- 

Voi^  IX.  E  e  mcnt, 
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1829.        ment)  the  case  would  have  assumtsd  a  different  shape, 
^^^^        but,  according  to  the  case  proved,   tlie  ifOiiBuit  was 

mg^ina         right. 
AFrj.icK.  ^ 

Parke  J.  The  rule  laid  down  by  Lord  Man^tdd^ 
in  Edmonsofi  v.  Stevenson^  has  been  followed  ever  since. 
It  is,  that  in  an  action  for  defamation  in  giving  a  cha- 
racter of  a  servant,  **  the  gist  of  it  must  be  malice, 
which  is  not  implied  from  the  occasioti  of  speaking,  but 
should  be  directly  proved."  The  question  then  is, 
whether  the  plaintiff  in  this  case  adduced  evidence^ 
which,  if  laid  before  a  jury,  could  properly  lead  them  to 
find  express  malice.  That  does  not  appear  upon  the 
face  of  the  letter.  PrimA  facie  it  is  fair,  and  un- 
doubtedly a  person  asked  as  to  the  character  of  a  servant 
may  communicate  all  that  is  stated  in  that  letter.  In- 
dependently of  the  letter,  there  was  no  evidence  exeept 
of  the  two  persons  that  had  recommended  the  plaintiff. 
The  communication  to  them,  therefore,  was  not  officious, 
and  Mrs.  Affleck  wad  justified  in  making  it.  In  Rogers  v. 
Clifton^  evidence  of  the  good  conduct  of  the  servant  was 
given,  and  the  communication  also  appeared  to  be 
officious.  In  Blackburn  v.  Blacldmm^  the  occasion  of 
writing  the  alleged  libel  did  not  distinctly  appear,  it  was 
therefore  properly  left  to  the  jury  to  say,  whether  it  was 
confidential  and  privileged  or  not,  and  they  found  that 
it  was  not  Here  the  letter  was  undoubtedly  primft  facie 
privileged,  the  plaintifi^  therefore^  was  bound  to  prove 
express  malice  in  order  to  take  away  the  privilege. 

Lord  TsNTERDEN  C.  J.  I  entirely  concur  in  what 
has  fallen  from  the  rest  of  the  Court,  and  think  that  the 
nonsuit  ought  not  to  be  disturbed. 

^ '        Rule  refosed.^ 
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1829. 


Batest  against  Cooke.  Tkundmf, 

1\EBT  apoA  an  «ward«     The  first  coailt  of  the  de*  WbereAmb- 

JL/  mtnioD  to  the 

clamtioh  ataled,  that  it  had  been  agreed  that  certain  award  of  two 

aShretkcm  betweea  the  parties  should  be  referred  to  risedthe«p- 

two  persons^  one  to  be  chosen  by  each ;  <<  and  in  case  ^'umpire  bj 

die  persons  so  named  should  Jisagree  in  their  opinion,  l^^id'dii!!^ 

it  should  be  competent  to  them  to  appoint  an  umpire,  in  J^Itthefmirfit 

the  osual  wi^  of  appeinting  a  person  in  that  capaci^  in  *^*^-*"  "?" 

articles  of  reference/*     The  declaration  then  stated,  that  «>twwl  upon 

the  enquiry. 

the  plaintiff  appointed  A.  B,  and  the  defendant  CD.  as      Thedeciar- 

etion  on  the 

arbiu^tors ;  that  they  not  agreeing  in  their  opinion,  ap-  award  made 

pointed  E.  F.  as  umpire ;  and  that  afterwards  A.  jB.,  C.  D.,  miaMon,  aiUr 

and  J9L  R,  having  taken  all  matters  into  consideration,  ^loiof <^  an 

awarded  a  certain  sum  to  be  paid  to  the  plaintiff.     There  ^J^f^e  «2^ 

were  other  counts  on  the  award,  m  substance  the  Same,  *^^  ^^ 

'  umpire  made 

counts  for  ctoods  sold  and  delivered,  and  the  money  the  award: 

^  '  '    Held,  that 

counts.     Pleas,  nil  debet  and  set  o£     At  the  trial  before  taking  the 

whole  tosether^ 
Vattghan  B.  at  the  last  Suffolk  assizes,  it  appeared  in  it  was  substan* 

eifidence,  that  as  soon  as  the  arbitrators  were  appointed,  gation^at^e 

and  before  they  had  inquired  into  the  matters  referred  SIJ  a'iSirf?^ 

to  them,   or  dURsred  in  opinion,   they  appointed  an  ^l^^* 

umpire.     The  award  was  produced,  and  after  reciting  ^"l, ^V^'  ^ 

that  A.  B.  and  CZ).  had  been  appointed  arbitrators,  appointed  arbi- 
trators, an4> 
and  that  they  had  appointed  E.  P.  umpire  upon  the  said  that  Uiey  haa 

appointed  JB»  ^» 

arbitratioh,  proceeded,  ^*  And  we,  the  said  arbitrators,  umpire,  pro- 
have  agreed  and  do  award  to  the  said  JR.  Bates  (the  the  said  arfai^ 
plaintiff)  the  sum  of,  ftc.     As  witness  our  hands,  A.  £.,  aw!^,'"^&c., 
CD;,  E.F.**     For  the  defendant,  it  was  contended,  JJ^iil^'^j^ 

erbitraton  and  the  umpire :   Held,  that  the  latter  Uy  signing  the  award  adopted  the  lan- 
guage as  his. 

£  e  2  first, 


COOKK. 
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1829.        first,  that  the  umpire  was  improperly  appointed,  the 

arbitrators  not  having  power  to  make  the  appointment 

agahui  until  they  had  investigated  the  matters  referred,  and 
found  that  their  opinions  differed.  Secondly,  that  the 
award  appeared  to  be  made  by  the  arbitrators  origi- 
nally appointed,  and  not  by  the  umpire  who  alone  had 
authority  to  make  it ;  and,  thirdly,  that  if  it  was  to  be 
taken  as  the  award  of  the  umpire,  it  was  misdescribed  in 
the  declaration^  for  it  was  there  stated  to  be  the  award 
of  the  three,  and  not  of  him  only.  The  learned  judge 
over-ruled  the  objections,  but  gave  the  defendant  leave 
to  move  to  enter  a  nonsuit.  The  plaintiff  having 
obtained  a  verdict, 

F.  Kelly  now  moved  accordingly,  and  urged  the  ob- 
jections made  at  the  trial ;  and  he  also  contended  that 
the  damages  were  larger  than  the  evidence  warranted. 

Bayley  J.  I  am  of  opinion  that  we  ought  not  to 
grant  a  rule  for  entering  a  nonsuit.  The  declaration 
states  that  the  submission  was  to  two  persons,  with 
power  to  appoint  an  umpire  if  they  differed  in  opinion  ; 
and  it  appeared  that  they  appointed  an  umpire  in  the 
first  instance*.  That,  however,  is  a  very  fair  mode  of 
making  the  appointment,  in  case  it  should  be  necessary 
to  have  his  interference,  and  I  do  not  think  that  any 
legal  objection  can  be  made  to  it.  Then  it  is  said  that 
the  declaration  states  the  award  to  have  been  made  by 
the  three,  but  the  context  in  the  declaration  shews  it  to 
have  been  in  legal  operation  the  award  of  the  umpire 
only,  and  therefore  it  does,  in  substance,  describe  it  as 
the  award  of  the  umpire ;  and  Soulsby  v.  Hodgson  (a)  is 

(a)  5  j&wrr.  1474. 

an 
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an  express  authority  that  the  award  is  not  bad  on  1829« 
account  of  the  arbitrators  having  joined  in  making  it. 
Another  objection  was,  that  the  langnage  of  the  award 
was  that  of  the  arbitrators,  and  not  of  the  umpire ;  but 
he,  by  signing  it,  adopted  that  language  as  his  own,  and 
the  award  in  legal  operation  became  his.  For  these 
reasons,  I  think  that  the  legal  objections  fail,  and  that 
no  rule  should  be  granted. 

LiTTLEDALE  and  Pahke  J.  concurred. 

Rule  for  entering  a  nonsuit  refused,  but  granted 
for  reducing  the  damages. 


MoYSER  and  Another,  Executors  of  Margaret  Thundiof, 

May  Htb. 

Scott,  against  Whitaker. 

A  SSUMPSIT  on  a  promissory  note  made  by  the  ^^^^^ 
defendant,  whereby  he  promised  to  pay  on  demand  ^  ^'  -B.,  or 

"^  ^  order,  on  de- 

to   Margaret   Scott    or    order    100/.    with    lawful    in*  mand,  is  within 

terest :  and  on  the  money  counts.     Plea,  non  assumpsit  ofnotn  men- 

At  the    trial    before  Bayley  J.,  at  the  last  Yorkshire  schedule  to  the 

assizes,     the    note    was    produced    and    appeared    to  being anote 

have   a   stamp  of  35.  6rf.  only,  it  was  thereupon  ob-  o^w^^annCT" 

jected  that  this  was  insufficient,   the  note  not  falling  *^*j*°*^^' 

within  the  second  class  of  promissory  notes  mentioned  in  «nd  not  exceed- 
ing two  months 
the  55  G.  3.  c.  184.  sched.  part  1.     The  plaintiffs  then  afterdate. 

gave  in  evidence  two  letters  written  by  the  defendant, 
admitting  a  debt  due  to  Margaret  Scott^  but  not  men- 
tioning any  amount.  The  learned  Judge  thought  that 
these  letters  entitled  the  plaintiffs  at  all  events  to  a 
verdict  with  nominal  damages,  and  he  also  over-ruled 
the  objection  to  the  stamp,  and  a  verdict  was  taken  for 

£  e  3  the 
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1S29.       the  mnomit  of  the  note,  hat  he  gave  the  defendABt  leaire 
to  mow  to  reduee  it  to  If. 


Toadinson  now  moTed  accecdiiBg^Iy,  «ld  copteDided 
that  die  stamp  was  iosuftcfeat.  The  seocaid  claas  of 
{Mx>missory  notes  meocioiked  hi  ths  schedule  to  the 
stamp  act  k  the  only  one  in  which  a  sjBaitit^  of  d«.  ^ 
suffices  for  a  note  for  100/.  And  that  class  indudes 
only  notes  payable  in  any  other  manner  than  to  bearer 
on  demand,  but  not  evceeding  two  ^months  after  dale,  or 
sixty  days  after  sight.  This  note  o^tainjy  was  not  pay- 
able to  bearer  on  demand^  ndithcsr  was  the  note  mentioned 
in  Keaies  v.  Whieldon  (a),  and  yet  it  was  held  not  to  be 
within  this  class.  That  note,  as  the  present,  was  pay- 
able on  demand,  and,  therefore,  might  or  might  not  be 
payable  more  than  two  months  after  date.  The  Conrt 
must  have  considered  that  the  class  in  question  applies 
only  to  notes  payable  at  some  fixed  lime.  Perhaps,  too, 
they  thought  that  the  first  class  was  intended  to  include 
all  notes  payable  on  demand,  and  that  notes  <*  payable 
to  bearer  on  demand '^  are  only  mentioned  as  an  ex.- 
ample. 

Batlsy  J.  Upon  looking  at  the  statute  in  question, 
I  am  of  opinion  that  this  note  comes  within  the  second 
class  there  mentioned.  The  £rst  class  includes  notes 
payable  to  bearer  on  demand,  thb  note  was  not  payable 
to  bearer.  The  second  class  includes  notes  payable  in 
any  other  manner  than  to  bearer  on  demand^  but  not 
exceeding  two  months  after  date.  The  note  in  question 
was  payable  otherwise  than  to  the  beais^  on  demand. 

(a)  8  J7.  4*  C  7. 

Then 
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Then  does  it  exceed  two  months  after  date  ?  If  payable  1S29. 
on  demand,  how  can  it  be  said  to  exceed  two  months  ?  m^^^ 
The  fair  construction  of  the  statute  is,  to  hold  that  this        "iiainu 

WUITAK^E. 

class  indades  all  notes  not  Jiecessarily  exceedii^  two 
months* 

LriTJLEOAUs  J.  concurred. 

Parke  J.  It  appears  to  me  perfectly  clear  that  the 
note  in  question  comes  within  the  second  division  given 
b  the  schedule  to  the  stamp  act ;  and  as  to  Keates  ^v* 
Wkiddonj  I  am  not  by  any  means  sure  that  if  it  were 
reoonsideced  the  Court  would  come  to  the  same  con- 
clusion as  t3iD  <the  former  occasion. 

Rule  refused. 


Pa&rt  against  Aberdein.  -TrKtoy. 

^^  May  l^th. 

ACTION  on  a  policy  of  insurance*  dated  17th  No-  A ▼«•*!, bat- 

jl\  ing  goods  on 

vember  1823,  on  goods  by  the  Isabella^  at  and  from  board  upon 

Trieste  to  Uverpool^  including  risk  in  boats  and  craft  ancewB^ef- 

from  shore  to  shore,   with  leave  to  load,   land,  and  whicb*^ 


exchange  goods  without   being  deemed  a  deviation,  fj!^^!^^ 
The  iasuranoe  was  declared  to  be,  368/.  on  currants,  ^^^\^l^' 
valued  at  54/.  per  ton;  350/.  on  red  Smyrna  raisins,  tomuchd«ig«r 
3/.  105.  per  barrel;  1322.  on  black  ditto,  ditto,  ]/•  15j«  m,  thattbe 

crew  deserted 

per  barrel ;  40/.  on  figs,  ditto,  ditto,  20/.  per  ton.     On  ber  in  order  to 
the  5th  December  the  following  memorandum  was  writ-  and  the  ofmen 

of  the  goods, 
qpoB  ncdvbig  ialelligeiioe  of  this,  gsve  notice  of  aboidonineiit.     A  few  deys  afterwardi  ^ 
the  Tcisei  was  found  by  tome  fishermeni  and  towed  into  port  and  repaired,  but  the  goods  ' 
(whidk  wwB  of  m  ptrisliable  nature)  had  been  so  much  injured  by  the  salt-water  that  thej 
would  not  haTe  been  worth  any  thing  if  forwarded  to  the  place  of  destination :  Held,  that 
1  w«re  enrilied  to  reooyer  for  a  total  loss. 

£e  4  ten 


Abirdziv. 
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1829.       ten  on  the  policy,  and  subscribed  by  the  defendant: 

"       **  The  sum  insured  on  raisins  by  this  policy  is  de* 
Parry  ^  r       j 

agamst  clared  to  be  642/.  in  place  of  482/.,  and  the  valu- 
ations for  the  red  Smyrna  Si.  185.,  and  for  black  ditto 
2/.  lis,  per  barrel.'*  The  policy  contained  the  usual 
warranty  of  *^  free  from  average  unless  general,  or  the 
ship  should  be  stranded."  The  declaration  alleged  a 
total  loss  by  the  perils  of  the  seas.  The  defendant 
paid  the  proper  proportion  of  general  average  before 
the  commencement  of  the  action,  amounting  to 
61.  55.  lOd.  per  cent.,  and  having  pleaded  the  general 
issue,  the  cause  came  on  to  be  tried  before  Lord  Ten^ 
terdefiC-J.j  at  the  sittings  after  Trinity  term  1826, 
when  a  verdict  was  found  for  the  plaintifi^  damages 
153/.  175.  8^/.,  subject  to  the  opinion  of  this  Court  on 
the  following  case :  — 

The  defendant  subscribed  the  policy  mentioned  in  the 
declaration  for  200/.  On  the  16th  of  November  1823 
the  ship  sailed  from  Trieste  for  Liverpool^  with  the  goods 
specified  in  the  policy  on  board,  the  property  of  the 
persons  in  whom  the  interest  was  alleged.  On  the 
'  following  day  she  encountered  a  violent  storm,  which 
laid  her  upon  her  beam  ends :  three  of  her  crew  were 
drowned,  and  the  remainder  saved  themselves  by  cling- 
ing to  the  foretop.  On  the  19th  they  were  taken  off  by 
some  fishermen,  and  carried  into  the  port  of  Ancona. 
When  they  left  the  ship  the  whole  of  her  hull  was  under 
water,  except  a  small  part  of  her  bows.  The  master  on 
his  arrival  at  Ancona  hired  a  boat  to  look  after  her,  and 
on  the  20th  proceeded  to  sea  for  that  purpose.  On  the 
21st  they  picked  up  her  long  boat,  and  concluded  from 
that  circumstance  that  she  had  foundered ;  but  as  they 
were  returning  toward  Ancona  they  saw  some  fisher- 
men who  had  fallen  in  with  the  Isabella^  and  were  then 

towing 
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towing  her  into  the  port  of  Ancona ;  she  was  in  the  same        IW9. 
state  as  when  the  crew  had  abandoned  her,  the  whole        „      * 

Parry 

of  her  huU  being  under  water  except  a  small  part  of       ag^inu 
the  bows.     On   the  22d  she  was  towed  in  this  con- 
dition into  Jnconay  and  remained   with   her  cargo  in 
possession  of  the  salvors,   who  instituted  a  claim  of 
salvage  in  the  Tribunal  of  Commerce  of  Ancona.    The 
cargo  was  placed  by  the  salvors  in   the  government 
stores,  and  the  master  and  the  crew  were  not  allowed 
to  interfere  in  any  manner  with  the  landing  of  the 
cargo.     The  cargo  had  been  entirely  under  water  for 
eight  days,  and  when  landed  was  found  considerably 
damaged  by  the  salt  water.     After  the  cargo  had  been 
landed  the  crew  were  obliged  to  live  on  shore.     She 
was  delivered  to  the  captain  in  the  middle  of  April ;  no 
repairs  were  allowed  to  be  done  till  the  beginning  of 
that  month.     She  required  new  masts  and  sails,  but  her 
hull  was  not  at  all  injured.     She  afterwards  proceeded 
on  a  voyage  to  Palermo,  and  from  thence  to  London, 
There  was  no  other  ship  in  which  the  cargo  could  have 
been  forwarded  to  England;  and  if  another  ship  could 
have  been  found  when  the  cargo  was  landed  at  Ancona^ 
it  was  so  much  injured  by  having  been  so  long  under 
water,  that  it  would  have  been  worth  nothing  at  its  port 
of  destination.     The  cargo  was  sold  by  public  auction 
about  the  middle  of  April,  when  security  was  given  to 
the  salvors :  it  was  sold  by  the  agent  for  Lloyd^s,  who 
•  also  acted  as  agent  for  the  ship ;  and  the  following  is  an 
account  of  the  sums  which  the  articles  insured  produced, 
and  the  charges  upon  them :  —  the  raisins  produced 
33/.  155.  9rf. ;  less  freight,  57/.  lis.  7rf.     The  figs  pro- 
duced 195.  7d. ;  less  freight,  6/.  185.  Id.     The  currants 
produced  26Sl.  6s.  4e/. ;  less  freight,  51/.  6s.  6d.     The 

salvors 


j^MHDUK. 
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IM9.  salvors  coined  5000  doUaiv  for  saIvii^.  Tbe  Tribmrai 
„  -  in  jCbe  middle  of  Deceniber.j  deciMd  Uint  they  shoiild  he 
«««iiiiK  allowed  1200  dollars  and  expoiseg.  The  mWch»  ap« 
j)ealed  from  this  decree^  but  the^ame  was  confimaed <ui 
die  month  olJpril  following.  The  asMiredt  veaiding  im 
Livetpwlf  baviog  heard  of  wjbit  iiad  befidlea  4he  ahip^ 
and  before  they  )ieard  of  her  beiag  found  again  and 
towed  into  Anponu^  g^ve  directions  far  a  notice  4if 
abandonment  being  served  iqaon  the  nndervritenB.  The 
noiioe  was  dated  at  Liverpool  on  ihe  11th  of  December^ 
and  was  served  on  the  ISth  of  that  numth  in  LandoHf 
but  the  underwriters  refused  to  aooepttheabandonmeoiL 
On  the  12th  of  December  the  ship  was  mentioned  in 
LUB/(fB  list  as  baviog  been  brought  into  Anoomi  on  die 
24th  Niwmber.  The  4]uestion  for  the  opinion  of  the 
Conrt  was,  whether  the  plaintiff  was  entitled  to  re* 
cover. 

CampbeU  for  the  plaintiC  There  was  an  actual  total 
loss  in  this  case,  when  the  crew  were  con4)eUed  to  qaif; 
the  ship  and  abandon  her  at  sea.  The  assured,  as  soon 
as  they  received  intelligence  of  this  event,  gave  notice 
of  the  abandonment,  and  at  that  time  the  underwriters 
were  liable  to  ipay  for  a  total  loss.  Nothing  since  dona 
has  varied  their  liability.  The  property  insured  has 
never  been  in  a  situation  to  be  restored  beneficial^  to 
the  owners.  If  there  had  been  a  mere  retardation  of 
the  voyage^  the  plaintiff  could  not  claim  for  a  total 
loss,  notwithstandmg  the  abandonment  Anderson  v. 
Wallis{a);  but  where  an  actual  total  loss  has  once 
occurred,  that  cannot  be  redeemed  unless  the  thing  in- 

(a)   QM.iS,  24a 

sured 
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sored  is  restore  beneficially,  Hciimorik  v.  Wise  (a).    Iq        1809. 

Thornlies  v.  Htbton  {p)  thei«  never  was  a  total  loss;  the 

ship  was  never  -deserted  iat  sea.  ogama 

F.  PoUoek  coniviu  It  does  not  follow  that  the  loss 
was  a  total  loss,  because  the  orew  were  justified  in 
qaittifl^  the  ship*  The  loss  might,  according  to  sabso- 
qii(Kit  events,  turn  out  total  or  partial  only.  The 
goods  were  warranted  free  frooi  «yerage,  and,  although 
nndoobtedly  much  iojured,  they  remained  in  speciq, 
and  the  ii^ury  to  them  cannot  make  the  loss  total, 
Ihmgnan  ▼•  Tie  Bayal  Exc&atige  Atsurance  (c).  Nei- 
ther can  the  loss  of  the  voyage  for  the  season  give  the 
assiflned  a  right  to  abi|ndon  and  claim  for  a  total  loBfl» 
Hunt  V.  Tie  JZoya2  Sachunge  Assurance  (i). 

Cur.  ado*  vuiU* 

Lord  TsNTEROEK  C.  J.  now  delivered  ihe  judgment 
of  the  Court;  and,  after  stating  the  fiu>ts  of  the  case^ 
proceeded  as  follows :  — 

Upon  this  state  of  fiicts  we  ajre  of  opinion  that  the 
plaintiff  is  entitled  to  recover.  This  case  is  not  c^istin- 
gnishable  from  the  case  of  Geman  v.  27ie  Bayal  Ex* 
A(mge{e\  or  the  case  of  Holdmcrth  and  Another  y« 
Wise,  in  both  of  which  the  plaintiffs  recovered.  The 
first  of  these  cases  was  an  insurance  on  sugar :  the  ship 
returned  in  a  short  time  to  the  port  of  loading ;  the 
cai^o  was  damaged,  and  not  in  a  fit  state  to  be  sent  to 
the  place  of  destination,  and  the  assured  abandoned,  the 
whole  still  remaining  in  specie,  though  deteriorated^ 

(a)  1JB,^C.  794.  (6)  S  J7.  j-  ^.  515. 

ie)  IS  Ma^  914.  (rf)  5  AT.  f  &  47. 

(ff)  6  Sniwtf. S83.     81CflnA»8S. 

The 
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1829.        The  second  of  those  cases  was  an  insurance  on  the  ship : 
the  ship  sailed  from  St.AiidrewSi  in  America^  to  England^ 

ogainsi  and  received  so  much  injury  that  the  crew  abandoned 
her,  and  were  taken  on  board  another  vessel.  On  the 
next  morning  a  third  vessel  met  with  her,  and  some 
men  from  it  went  on  board  and  succeeded  in  taking  her 
to  New  Yorkj  from  which  place  she  came  to  Liverpool 
charged  with  a  heavy  sum  for  salvage,  and  with  another 
sum  requisite  to  repair  some  injury  received  in  going 
into  Liverpool^  the  two  sums  together  exceeding  the 
value  in  the  policy.  There  was  an  abandonment.  The 
Court  held  the  loss  total  on  the  desertion  of  the  crew, 
and  not  turned  into  a  partial  loss  by  the  subsequent 
events,  the  efiect  of  which  could  be  of  no  real  benefit  to 
the  assured.  In  the  case  now  before  the  Court  the  ship 
was  deserted  by  her  crew  in  the  utmost  distress;  carried 
into  a  port  out  of  the  course  of  her  voyage  some  days 
afterwards,  atod  there,  with  her  cargo,  detained  many 
months  for  salvage.  The  cargo  (perishable  goods)  was 
so  much  damaged  as  not  to  be  worth  sending  to  the 
place  of  destination  if  a  ship  could  be  found,  and  none 
could  be.  The  assured  abandoned,  afler  knowledge  of 
the  loss,  and  before  intelligence  of  the  subsequent  facts 
arrived.  Can  any  person  say  that  the  goods,  although 
remaining  in  specie,  were  not  as  effectually  lost  to  the 
assured  when  the  ship  was  deserted  as  if  they  had  then 
gone  to  the  bottom  of  the  sea,  or  that  the  subsequent 
events  produced  a  restoration  of  them  to  the  owners  ? 
This,  therefore,  is  not  a  mere  loss  of  the  voyage  and 
the  adventure,  but  in  reality  a  loss  of  the  thing  insured. 
In  the  case  of  Hunt  v.  The  Royal  Exchange  Assurance 
Company  the  ship  put  back  to  her  poit  of  loading ;  the 
principal  part  of  her  cargo  being  flour,  was  undamaged, 

and 
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and  might  have  been  sent  to  the  place  of  destination  by  1889. 

another  ship  at  the  end  of  three  or  four  months ;  so  that 

there  was  no  actual  loss  of  the  cargo,  and  a  delay  only  agamtt 


Farrt 


rather  than  a  loss  of  the  voyage.  It  was  held  that  this 
was  not  a  case  for  abandonment;  and  also  upon  the 
particular  facts  that  the  abandonment  was  too  late.  In 
the  case  of  Thorrdey  and  Another  v.  Hebson  the  ship, 
which  was  the  subject  of  the  insurance,  sustained  great 
damage  on  her  voyage  from  New  York  to  HvU^  and  the 
crew,  exhausted  with  long  fatigue,  were  taken  on  board 
another  vessel,  from  which  six  fresh  men  went  to  her, 
and  carried  her  to  Bhode  Island^  where  she  was  sold  to 
pay  the  salvage.  The  assured  resided  at  Nem  York: 
they  might  have  prevented  the  sale  if  they  would  have 
paid  the  salvage;  and  there  was  nothing  to  shew  that 
they  were  unable  to  do  so.  They  sent  notice  of  aban- 
donment as  soon  as  they  heard  of  the  desertion  of  the 
crew,  and  before  they  knew  that  the  vessel  had  arrived 
at  Bhode  Idand.  Under  these  circumstances,  the  Court 
thought  there  was  not  a  total  loss  before  the  sale ;  and 
as  the  owners  might  have  prevented  the  sale,  they  could 
not  make  the  loss  total  by  their  own  neglect.  These 
last  two  cases,  therefore,  are  very  distinguishable  from 
the  present;  and  our  judgment  ought  to  be  governed  by 
the  first  two  that  I  have  referred  to,  and  by  the  sound 
and  legal  principles  on  which  they  were  decided. 

The  postea  is  to  be  delivered  to  the  plaintiflb. 


Abirduit. 
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In  the  borough  OUO  Warranto  for  usurping  the  office  of  aldermaa 
clerk  is  ap.^^"  ^^  ^^^  boroi^h  of  Weymoutk.     Plea^  that  the  late 

TOyoo  aMer-*  king  by  charter  granted  that  in  the  borough  there 
iTffi^\rhoidihe  ^'^^^  be  one  niayor»  an  indefinite  number  of  aldermei^ 
office  during  ^^  bailiff^  ftod  twenty-fouT  d^ief  burgesses,  and  that 
with  a  uaiary,     everv  Dcrson  havini?  served  the  office  of  mayor,  should 

which  they  have  ^  ^  ^  *     \ 

power  to  alter    become  an-  alderman  for  life;  that  defendant  in  1S04 

in  amount  or  .  i    i         «.  o 

withdraw  alto-  was  duly  appointed  to  and  served  the  office  of  mayor^ 
oneorthe"town  And  SO  became  an  alderman.  Replication,  that  by  the 
to^attend"air "  ^^^  charter  it  was  granted  that  the  mayor,  aldermen, 
S?'*' o?lhe"^  bailiflfe,  and  chief  burgesses,  might  make  bye-laws,  and 
mayor,  alder-     ^^^  ^^y  should  havc  a  recorder,  and  that  the  mayoiv 

men,  bailiffc,  "^  «/'     » 

and  burgemes,    recorder,  and  bailiffs,  or  any  two  or  more  of  them,  of 

and-<lraw  up 

minutes  of        wfaom  the  mayor  or  recorder  shoold  be  ooe^  should 

their  proceed-      .     ,  ,  .  %    n      %  i  i  i  •■ 

ings  under  their  bold  sessions;  and  further,  that  the  mayor,  aldermen. 
Held!  that  the  bailiffs,  burgesses,  and  commonalty,  should  have  within 
m^nn^^towr'  ^  ^^^  borough  one  discreet  and  fit  man,  who  sbouki 
^m^a*iiw°"  ^  ^^^  ^  named  the  common  clerk  of  tlie  borougb 
and  that  an       aforesaid,    to  continue  in   the  same  office  during  the 

uderman,  by 

accepting  the     pleasure  of  the  mayor,   aldermen,  and  foaili&,  of  the 

latter,  vacated 

the  former        borough  ;  and  that  afterwards^  and  after  defendant  be* 

office. 


came  an  alderman  as  aforesaid,  to  wit,  on,  &c.  the  office 
of  common  clerk  became  vacant,  and  defendant,  so 
being  an  alderman,  was  by  the  then  mayor,  aldermen, 
and  bailiffs,  nominated,  elected,  and  appointed,  for  the 
common  clerk  of  the  borough  and  town  aforesaid,  to 
continue  in  the  same  during  the  pleasure  of  the  mayor, 
aldermen,  and  bailiffi».    That  defendant  took  the  oaths, 

and 
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and  became  and  was  common  clerk,  wherefore,  &c.       18S9. 
There  were  two  other  replications,   in  substance  the     _.    ^ 

iOB  KnM 

flame,  and  a  fourth,  whi^h  after  stating  the  appointment 
of  defendant  to  the  office  of  common  clerk,  and  his 
acceptance  of  the  office^  alleged,  that  at  the  time  when 
the  defendant  was  so  elected  and  took  upon  himself  the 
said  office,  a  yearly  salary  of  10/.  was  payable  and  paid 
by  the  mayor,  aldermen,  bailiffs,  burgesses,  and  com** 
monalty,  to  the  common  clerk  for  the  time  being,  subject 
to  be  increased,  diminished,  or  withdrawn  altogether,  by 
t^  mayor,  aldtemcoi,  and  bailiffs,  at  their  pleasure;  and 
Aat  the  <Aces  of  alderman  and  town  derk  bring  by 
reason  of  the  premises  incompatible  with  each  other, 
defendant  thereby  then  and  there  resigned  and  vacated 
his  office  of  alderman.  The  fifth  replication  alleged 
that  it  was  the  duty  of  the  common  clerk  to  attend  and 
be  present  as  such  common  clerk  at  all  corporate 
meetings  of  the  mayor,  aldermen,  baili£&,  burgesses,  and 
commonalty,  and  under  their  inspection  and  direction  to 
draw  up  in  their  book  minutes  and  entries  of  their 
resolutions  and  proceedings,  and  then  averred  that  the 
offices  were  incompatible,  &c.  as  before.  Demurrer 
and  jmnder. 

JFbUeti  in. support  of  the  demurrer.  Three  grounds 
are  stated,  on  which  the  offices  of  alderman  and  common 
derk  are  incompatible;  first,  that  the  aldermen  vote 
at  the  election  of  the  common  clerk;  secondly,  that 
when  the  defendant  was  appointed,  there  was  a  salary 
annexed  to  the  office,  which  might  be  varied  in  amount, 
or  withdrawn,  at  the  pleasure  of  the  mayor,  aldermen, 
and  beiliA ;  thirdly,  that  the  clerk  must  attend  corporate 
meecings,  aad  take  minutes  of  the  business  transacted. 

In 
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1829.        In  order  to  make  out  that  two  oiSces  are  incompatible 

with  each  other  it  must  be  shewn  the  duties  to  be  per- 

Hie  Kino 

jagainti        formed  by  the  person  holding  one  office  are  inconsistent 

with  the  duties  to  be  performed  by  the  person  holding 
the  other;  and  it  is  further  necessary  that  the  duties 
should  be  of  a  public  nature,  so  that  the  public  would 
sustain  an  injury  by  the  improper  discharge  of  them, 
otherwise  this  Court  will  not  interfere.  Thus  the  same 
person  cannot  hold  a  ministerial  and  also  a  judicial 
office  in  the  same  court,  nor  can  the  same  person  dis- 
charge the  duties  of  expending  public  money  and 
auditing  his  own  accounts.  But  there  is  no  case  de- 
ciding that  a  man  may  not  hold  two  offices,  because  by 
virtue  of  the  one  he  has  a  voice  in  the  election  to  the 
oth^r;  nor  because  in  the  one  capacity  he  may  have  a 
voice  in  fixing  the  remuneration  that  he  is  to  receive  in 
the  other.  A  man  may  vote  in  his  own  favor  at  an 
election  of  members  of  parliament  and  at  elections  to 
most  parish  offices.  He  may  present  himself  to  a 
church.  The  number  of  aldermen  here  is  indefinite,  so 
that  the  influence  of  one  in  fixing  the  common  clerk's 
salary  is  very  trifling,  and  that  is  not  a  public  duty. 
The  aldermen  are  not  justices,  no  objection,  therefore, 
arises  on  account  of  the  offices  being  one  judicial  and 
the  other  ministerial ;  nor  can  there  be  any  reasonable 
objection  to  one  member  of  afiy  body  being  employed  to 
take  minutes  of  their  proceedings.  In  Com.  Dig*  Fran-' 
chise,  (F  270  i^  is  said  that  the  office  of  sworn  clerk  is 
void,  if  he  be  made  an  alderman ;  and  Ih/er,  332  b.  is 
cited.  That,  however,  is  not  a  principal  case,  but  one 
mentioned  in  the  margin,  where  a  town  clerk  had  been 
elected  alderman  with  a  view  to  turning  him  out  of  the 
former  place,  the  offices  being  incompatible ;  and  he  was 

restored 
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restored  to' it  by  the  Court  of  E.  B.:  but  the  respective  1829. 
duties  of  the  two  offices  are  not  mentioned.  The  King 
y.  Paieman{a)  more  nearly  resembles  this  case;  but 
there  the  aldermen  audited  the  town  clerk's  accounts, 
and  they  were  judicial  officers,  and  the  town  clerk  acted 
ministerially  under  them.  So  also  in  Milward  v. 
Thatdier  (&),  of  the  two  offices  held  by  the  same  person, 
one  was  judicial,  the  other  ministerial. 


Aldersofij  contr^  was  stopped  by  the  Court 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  judg- 
ment must  be  given  for  the  crown.  The  fifUi  replication 
shews  that  the  common  clerk  has  to  attend  corporate 
meetings,  and  take  minutes  of  their  proceedings.  If 
that  be  not  done  faithfully,  he  may  be  amoved  from  his 
office,  and  upon  that  question  he  would  have  a  vote  in 
his  character  of  alderman.  Thus,  then,  he  would  fill  the 
two  incompatible  situations  of  master  and  servant. 
That  replication,  therefore,  is  a  good  answer  to  the 
defendant's  plea.  Again,  the  fourth  replication  allegejs 
that  the  common  clerk  has  a  yearly  salary  which  may 
be  varied  in  amount  or  altogether  discontinued  at  the 
pleasure  of  the  mayor,  aldermen,  and  bailiffs.  The 
defendant,  as  an  alderman,  would  have  to  vote  upon 
that  question,  which  duty  I  think  he  is  not  competent 
to  perform,  being  also  the  party  to  receive  the  salary. 
That  replication,  therefore,  as  well  as  the  fifth,  is  a  valid 
answer  to  the  plea* 

Batlet  J.     I  think  that  the  two  offices  ace  incom- 
patible where  the  holder  cannot  in  every  instance  dis- 

(a)  2  r.  B.  777.  (6)  lb.  81. 

Vol.  IX.  F  f  charge 
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charge  the  duties  of  each.     Now,  in  the  two  questions 
of  amotion  and  salary,  the  town  clerk  is  not  competent 

The  KiMO 

nsninst        to  discharge  the  duty  of  an  alderman.     The  acceptance 
of  the  second  office,  therefore,  vacates  the  first. 


LiTTLEDALE  J.  I  entirely  concur,  and  entertain  great 
doubts  whether  the  holding  of  two  offices  by  the  same 
person  is  ever  contemplated  in  the  charters  granted  to 
corporations. 

Judgment  for  the  crown. 


^ojwtoy,  Clift  and  Another  against  Gye. 

When  ft  plain-  '^i  'HE  defendant  in  this  case  was  arrested  on  a  latitat. 

tiff;  with  die         i 

consent  of  the  returnable  on  Wednesday  next  after  fifteen  days  of 

bAil  to  the 

■heriff;  took  m     St.  Hilary^  and  gave  bail  to  the  sheriff.     The  defendant 

ft^ay^ofeze-     applied  to  the  plaintiffs  for  time,  who  on  the  3 1st  of 

month  i^Held    Jo^'^^^  asked  the  bail  whether  they  would  consent  to 

tbfwu^mi-    ^^     '^^^  ^"*'  thereupon  signed  the  following  memoran- 

nued  liai)le.  the  dum :  —  "  We  hereby  consent  to  your  taking  the  cog- 
debt  not  hftvmg  ^  J  e>  o 

been  paid,  yet    novit  of  the  defendant  in  this  action,  with  stay  of  ex- 

the  plaintiff* 

could  not  take    ecution  for  any  period  not  exceeding  one  month  from 

against  them      this  day ;  and  consent  that  your  so  doing  shall  not  ex- 

tbemnoUce"*    onerate   us   from    the    responsibility    which    we    have 

tU  waTunSb^  incurred  from  having  become  his  bail."     The  cognovit 

*•"•  was  accordingly  taken  with  a  stay  of  execution  for  a 

month.     The  money  not  being  then  paid,  the  plaintiffs, 

without  giving  any  notice  to  the  bail,  took  an  assignment 

of  the  bail-*bond,  and  issued  writs  against  them.     The 

bail  to  the  sheriff  then  became  bail  above,  justified,  and 

ren- 
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rendered  the  defendant;  and  then  applied  to  set  nside        1829. 


the  proceedings  on  the  bail-bond  with  costs. 

Fish  shewed  cause,  and  contended  that  this  case  dif- 
fered from  Farmer  v.  Thorley  (a),  inasmuch  as  the  cog- 
novit was  in  that  case  taken  without  communication  with 
the  bail,  whereas  here  they  expressly  consented  that 
their  liability  should  continue  notwithstanding  the  cog- 
novit; and,  therefore,  when  the  time  agreed  upon  had 
expired  and  the  money  remained  unpaid,  the  bail  were 
in  the  same  situation  as  if  the  cognovit  had  never  been 
taken,  and  were  liable  to  be  sued  upon  the  bail-bond. 

CofnpbeUf  contra,  contended,  that  according  to  the 
doctrine  laid  down  in  Farmer  v.  Thorley^  by  taking  the 
cognovit  the  plaintiffs  admitted  the  defendant  to  be  in 
Court,  and  that  the'  bail  were,  therefore,  discharged, 
inasmuch' as  there  was  no  continuing  breach  of  the  con- 
dition of  the  bbnd.:'  At  all  events,  they  were  not  bound 
to  put*  in 'bail  above  until  the  plaintiffs  gave  notice  that 
the  defendant  had  not  paid  the  money  pursuant  to  the 
cognovit 

Lord  Tenterden  C.  J.  The  rule  laid  down  in 
Farmer  v.  Thorley  is  perfectly  correct,  when  a  cognovit 
has  been  taken  without  m^aking  the  bail  parties  to  the 
transaction.  But  here  they  enter  into  an  agreement,' 
the  fair  interpretation  of  which  appears  to  be,  that  they 
shall  remain  liable  notwithstanding  the  cognovit,  but 
that  the  time  for  putting  in  bail  above  shall  be  enlarged. 
I  think  that  the  time  for  so  doing  cannot  reasonably  be 

[a)  4  n.  ij-  A.  91. 

F  f  2  held 
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1829.  held  to  haye  expir^^.  uijUJ  tbey.recejLved.  iWtic^  that  the 
cognovit  was  unsatisfied;  the  proceedings  against  the 
bail  were,  therefore,  commenced  too  soon,  and  ought  to 
be  set  aside,  but  widiout  costs. 

Rule  absolute. 


2>^«J^'  The  King  against  Sal  way. 

May  19th.  o 

By  »  charter  of  INFORMATION  in  the  nature  of  a  quo  warranto, 

Queen  Elixa"       X *^ 

heih,  it  was  for  Usurping  the  office  pf  common  councilman  of  the 

provided  that  -^ 

▼acancies  in  town  and  borough  of  LMdloio.  Pleas,  first,  that  Queen 
couDcil  of  the  Elizabeth^  by  her  charter  in  the  thirty-eighth  year  of  her 
d^KiU  filled  .^!3>gQ^gT<^nted  an^  ordained  that  thenceforth  there  might 
dSt^Sf  th?'*'"'  ^^  should  be  within  the  town  and  b<m)ugh  of  LudUm 
!'  h"^^*""^  f**^"*  ^^^  ^^  ^*"^^  thirty-seveq  of  the  more  discreet  and 
The  charter       honest  burffesses  and  inji^bitants  of  the  same  town  and 

was  accepted,       .  .  o  ? 

but  the  corpo.  borough,  who  should  be.  and  be  nominated  the  common 

wards  elected  council  of  the  said  town  and  borough,  of  which  same 

beingliSiabto-  thirty-sevcfn ,  burgesses  and  inhabitants  twelve  of  the 

office  of  Mm-  ^9^t  honest  and  decreet  shpu^d  b^.  nominated  and  re- 

men  w^Uit*  puted  aldermen  or  principal  burgesses  of  tlie  town  and 

had  doi^bo-  borough  aforesaid ;  and  of  which  same  twelve  aldermen 

charter,  and  all  or  principal  burgesses  and  inhabitants  one  should  yearly 

chises,  were  be  elected  to  be  chief  bailiff  of  the  same  town,  and  bo- 

'«urrendered  to"  i*»i.i  i«  i» 

Cor.  II.,  and     rough,   and  of  which   same  thirty-seven^    twenty-five 

W*  4"  M»  by  a 

charter  of  re-  (heing  the  residue  of  the  same  number),  together  with 
^nmudthat      the  aforesaid  twelve,  should  together  be  and  he  called 

the  corporation 

ehould  enjoy  all  franchises,  «leetione,  rights  of  election,  ftc.that  they- had  preriouftly  enjoyed 
by  virtue  or  pretence  <f  any  charter^  or  by  any  other  lawfvl  manner ,  right,  or  title:  Held» 
that  under  the  tStiznvfihfEHsaheth^  Uirges&es  could  not  Hii  elected  to  be  comihon  council- 
men  unless  they  were  inhabitonU;  and  that  an  usage  to  elect  burgesses  not  inhabitanu  was 
repugnant  to  the  charter;  altd  could  not  be  pleaded  in  eiplanation  of  it :  Held,  also,  that 
the  charter  of  W  ^  M.  only  restored  such  rights  as  had  been  latofuUy  exercised  under  or 
by  pretence  of  former  charters,  and,  therefore,  did  not  enable  the  corporation  to  eloct  bur- 
gemti  not  being  inhabitants^  to  the  office  of  common  councilmen. 

tht 
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the  common  council  of  the  town  and  borough  aforesaid ;        18^9. 
and  of  which  sdme' twenty-five  one  should  yearly  be 
elected  to  be  second  bailiff  of  the  town  and  borough        a^aiwt 
aforesaid;   and    after    thereby  assigning,    nominating, 
constituting,  and  making  the  jpersons  therein  named 
and  specified  to  be  the  first  and  modem  twelve  alder- 
men or  principal  counsellors  of  the  town  and  borough 
aforesaid,  and  other  persons  therein   also  named  and 
specified,  to  be  the  first  and  modern  twenty-five  of  the 
common  council  of  the  town  and  borough  aforesaid; 
which  same  twenty-five,   together  with   the  aforesaid 
twelve  aldermen,  her  tnajesty  thereby  declared  should 
be  and  be  called  the  common  council  of  the  town  and 
borough  aforesaid;  and  after  declaring  her  will  to  be 
that  the  same  twelve  aldermen  should  be  the  principals 
and  more  worthy  of  the  same  council,  the  late  queen 
willed,  and  by  the  said  letters  patent  for  hW,  her  heirs 
and  successors,  granted  that  whenever  it  should  happen 
that  the  aforesaid  twelve  aldermen  or  principal  coun-* 
sellors  so  as  aforesaid  nominated,  or  any  of  them,  or 
the  aforesaid   t\venty-five    common   counsellors '  so   as 
aforesaid  hominated,  or  any  of  them,  should  die  or  ifrom 
their  oflBces  aforesaid  for  ill  government  in  that  behalf 
be  removed,  then  and  so  often  it  should  and  might  be 
lawful  for  the  residue  of  the  said  twelve  and  twenty-five, 
being  the  common  council  of  the  town  and  borough 
aforesaid,  or  the  major  part  of  them,  to  elect,  nominate, 
and  prefer  one  or  mere  other  or  others  of  the  said  num- 
ber of  the  twenty-five  burgesses  a?id  inhabitants  of  the 
town  and  borough  aforesaid  for  the  time  being,  in  the 
place  or  places 'of  any  person  or  persons  of  the  said 
number  of  "^twdver  aid  also  one  or  more  other  or 
others  of  t!he  burgesses  and  inhabitants  of  the  town  and 

F  f  3  borough 
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1829.        borough  aforesaid,  in  the  place  or  places  of  any  person 

or  persons  of  the  number  of  the  aforesaid  twenty-five  so 

ngamst        happening  to  die  or  be  removed.     The  plea  then  stated 
that  the  charter  was  accepted,  and  the  office  of  one  of , 
the  twenty-five  common   councilmen  was  vacant,   and 
defendant,    then   and  there  being  one  of.  the  burgesses 
of  ike  town   and  borough  aforesaid^   was   duly  elected 
to  it.      Second  plea,  that  from  time  immemorial  the 
burgesses  of  tl)e  town  and  borough  o^  Ludlcno  have  been 
and  still  are  one  body  corporate ;  and  during  the  said 
space  of  time  have  been  called  and  known  by  the  name 
of  the  baiiifis,  burgesses,  and  commonalty  of  the  town 
2LTiihoYOug\\  oi  Ludlow  i  and  that  from  time  immemorial 
within  the  said  town  and  borough  there  have  been,  and 
ought  to  have  been,  and  still  ought  to  be,  divers,  to  wit, 
twelve  aldermen  or  principal  burgesses,  and  divers,  to 
wit,  twenty-five  common  councilmen  of  the  said  town 
and  borough ;  and  that  for  and  during  all  that  time, 
whenever  the  office  of  one  of  the  said  common  council- 
men   hath  become  and  been   vacant,    the   said   twelve 
aldermen,  and  residue  of  the  said  twenty-five  common 
councilmen,  or  the  major  part  of  them  for  the  time 
being,  being  lawfully  assembled,  have  elected  and  chosen, 
and  of  right  ought  to  have  elected  and  chosen,  and  still, 
as  and  when  there  shall  be  any  vacancy  in  the  said 
number  of  twenty-five  common    councilmen,  of  right 
ought  to  elect  and  choose  some  one  oihex  of  the  burgesses 
of  the  said  town  and  borough  to  become  and  be  one  of 
si|ch  twenty-five  common  councilmen  of  the  same  town 
and  borough;  that  a  vacancy  happened  in  the  office  of 
one  of  the   twenty-five  common  .councilmen,  and  de- 
fendant, who  was  one  other  of  the  burgesses  of  the  said 
town  and  borough,  was  duly  elected  to  it,  &c.     Third 

plea. 
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plea,  that  the  town  and  borough  o^  Ludlow  is  an  ancient        1829. 
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town  and  borough,  and  that  for  300  years  and  more 
the  burgesses  of  the  said  town  and  borough  have  been  a^uian 
a  body  corporate,  by  the  name  of  the  baili£&,  burgesses, 
and  commonalty  of  the  town  and  borough  of  Zwrf- 
tott,  and  that  for  all  the  time  in  the  information  men- 
tioned, there  have  been,  and  ought  to  have  been,  and 
still  ought  to  be,  twelve  aldermen  or  principal  burgesses, 
and  twenty- five  common  councilmen  of  the  said  town 
and  borough,  &c. ;  and  that  heretofore,  and  whilst  the 
burgesses  of  the  said  town  and  borough  were  such  body 
politic  as  aforesaid,  to  wit,  on  the  19th  December^  4?  W. 
4*  M.y  their  said  late  majesties  by  letters  patent  (after 
reciting  a  surrender  of  all  their  franchises  by  the  cor- 
poration in  the  36  Car.  2.,  and  reciting '  also  that  a 
charter  had  b^en  granted  by  J.  2.),  granted,  restored, 
and  released  to  the  burgesses  and  inhabitants  of  the 
town  and  borough  of  Ludlow  aforesaid  ail  and  singular 
the  liberties,  privileges,  powers,  and  immunities,  fran- 
chises, &c.  so  surrendered,  in  as  ample  manner  and 
form  as  the  said  bailiffs,  buVgesses,  and  commonalty  or 
their  predecessors  had  or  enjoyed,  or  ought  to  have  had  ^ 
or  enjoyed  the  premises  before  the  said  surrender;  and 
their  said  majesties  did  restore,  confirm,  and  ratify  to 
the  said  bailiffs,  burgesses,  and  commonalty,  amongst 
other  things,  all  and  singular  the  ofiices  and  elections^ 
nominations^  and  appointment  of  officer&j  and  the  Hkd 
liberties,  &c.  as  they  had  htfore  the  said  surrender  by 
reason  or  pretence  of  any  charters  (a),  grants,  or  letters- 
patent  by  any  of  their  said  late  majesties'  progenitors 
or  ancestors,  late  kings  or  queens  of  England,  in  any 
manner  before  the  day  of  the  date  of  the  instrument  or 

J      (a)  In  the  onginil,  "  dcbuerunt  tti  virtutc  ?el  praJtextu." 
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1829.       surrender  aforesaid  made,  granted,  or  confirmed  or  ly 

_  any  other  lawful  manner  {a\  right,  or  title,  although  the 
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agomft       same  or  any  or  either  of  them  had  been^  forfeited,  lost,, 

'      or  surrendered,  and  although  the  same  or  any  or  either 
of  them  had  been  misused  or  not  used,  abused,  or  dis- 
continued, &c.     And  that  for  a  long  time,  to  wit,  for. 
the  space  of  seventy  years  before,  and  at  the  time  of  the 
date  and  making  of  the  said  deed  or  instrument  of  suiVf 
render,  the  said  bailiffs,  burgesses,  and  commonalty  of 
the  town  and  borough  aforesaid,  by  reason  or  pretenoejjf 
a  certain  charter  before  ther^  granted  to  thenif  to  mt^  the 
said  charter  or,  letters-patent  in  the  said  first  plea  man' 
turned^  had  used  and  enjoyed,  and  then  did  use  and. 
enjoy  a  certain  power,  franchise,  election,  and  nomina- 
tion, to  wit,  as  follows:  that  is  to  say,  that  whenever 
the  place  or  office  of  one  of  the  said  twenty-five  com- 
mon councilmen  of  the  said  town  and  borough  became 
and  was  vacant^  the  said  twelve  aldermen  of  the  said 
town  and  borough,  and  the  residue  of  the  said  twenty-' 
five  common  councilmen  thereof^  or  the  major  part  of 
the  said  aldermen  and  of  the  said  twenty-five  common 
councilmen  of  the  said  town  and  borough  for  the  time 
being  had,  during  the  time  last  aforesaid,  elected,  no- 
minated, and  appointed,  and  at  the  time  of  the<  date  of 
the  said  instrument  of  surrender  were  used  to,  and  did 
elect,  nominate,  and  appoint,  and  thence  hitherto  con*- 
tinually  have  elected,  nominated,  and  appointed,  and 
used  and  enjoyed  the  right,  franchise,  and  privilege  of 
electing,  nominating,  and  appointing  some  one  other  tf 
the  burgesses  of  the  said  town  and  borough  to  become 
and  be  one  of  such  twenty-five  common  councilmen  of 
the  said  town  and  borough*    Demurrer  to  the.firat  ple3» .. 

(a)  "  Aut  quocimque  alio  legall  modo."  , 

and 
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and  joinder  in  demurrer.'  To  the  second  plea,  repU-       1M9. 

cation;  first,  that  before  the  said  election  of  the  de-'  ^   ^ 
fendant  the  charter  of  Queen  Elizabeth  had  been  ac-        agauut 


oepted,  and  at  the  time  of  that  election  wad  in'  full  forde^ 
and  by  virtue  thereof  the  aldermen  and  residue  of  the 
twenty-five  common  couucilmen  ought  to  have  chosen 
some  one  other  of  the  burgesses  and  inhabitants  to  the^ 
vacant  office ;  traversing,  that  from  time  immemorial  it 
has  been  the  usage  to  elect  one  other  of  the  burgesses  to* 
that  office.     Rejoinder,  that<  such  had  been  the  imme- 
morial usage.     Similiter  thereto.     Second  replication 'to 
second  plea,  that  the  aldermen  and  common  councilmen 
were  not  lawfully  assembled^     Similiter.     Third  repli- 
cation, that  long  before  the  supposed  election  of  defendant^ 
Queen  Elizabeth  by  charter  granted  as  in  defendant's 
plea  alleged^^  and  that  under  and  by  virtue  thereof,  « 
before  and  at  the  time  of  the  election  of  defendant,^ 
whenever  the  office  of  one  of  the  common  councilmen 
became  vacant,  the  aldermen  and  residue  of  the  com-  • 
mon  councilmen  had  elected  and  ought  to  elect  some 
one  other  of  the  burgesses  of  the  town 'and  borough^' 
being  an  inhabitant  theret^y  to  be  a  common  councilman. 
Rejoinder,  that  since  the  granting  of-  the  charter  of 
Elizabeth  the  aldermen  ^  and  residue  of  the  common  ' 
councilmen  bad  elected,  and  ought  to  elect,  one  other 
of  the  burgesses  to  the  vacaut  office  of  common  council- 
man.   Demurrerand  joinder.    First  replicationto  third 
plea,  that  the  rbailiSs,  burgesses,  and  commonalty  did 
not  before,  and  at  the  time-  of  the  surrender  in  that  > 
plea  mentiouf^d^  use.  and  enjoy  the  firanchise  of  electing 
to  the  vacant  office  of  common  councilman  some  one 
other  of  the   burgesses  of  the  said  town.    Similiter. 
Second  replication  to  third  plea,  that  at  the  time  of 

making 
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1639.        making  that  surrender,  the  charter  of  Elizabeth  was  in 

._  full  forci.     Demurrer  and  joinder.     Third  replication, 

ogphut       that  the  aldermen  and  commoi^  councilmen   were  not 
Salway. 

duly  assembled.  '  Similiter.     -  * 

Alderson  in  support  of  the  demurrers  for  the  crown. 
The  substantial  question  in  the  case  is  this.  What  is 
the  true  construction  of  the  charter  of  Queen  Elizabetk? 
for  if  that  is  clear,  usage  cannot  be  resorted  to  in  order 
to  expound  it.  Now  by  that  charter  the  fii^t  bailifi^ 
twelve  aldermen,  and  twenty-five  common  councilmen 
were  appointed  out  of  the  burgesses  and  inhabitantSj  and 
it  provided  that  vacancies  in  the  body  of  aldermen  should 
be  filled  up  by  election  out  of  the  twenty-five  bur- 
gesses and  inhabitants;  and  that  any  vacancy  in  the 
twenty-five  should  be  filled  up  by  election  of  one  other 
of  the  burgesses  and  inhabitants.  Those  words  are 
synonymous  with  "  burgesses  being  inhabitants,"  or 
" burgesses  inAafoViTzg^.**  No  person,  therefore,' can  be 
eligible  under  that  charter  to  the  office  of  common  coun- 
cilman, unless  he  answers  the  whole  description  of  bur- 
gess and  inhabitant;  and  it  is  admitted  that  this  defend- 
ant was  not  an  inhabitant  at  the  time  of  his  election. 
The  case  cannot  be  distinguished  from  Rei  v.  Heath  (a) : 
thete  the  charter'  of  Exeter  required  that  the  common 
coun(^iifciien  should  be  elected  ^'  de  discretioribus  civibus 
et  inhabitantibus  civitatis ;"  and  it  was  held  that  a  free- 
^  man,  not  being  an  inhabitant,  was  ineligible.  Rex  v. 
Greet  (b)  is  the  converse  of  this :  there  it  appeared  that 
the  jurats  of  Queenborougk  were  by  the  charter  elrgibre  - 

(a)  1  Barnard.  41G.  (6)  8  P.*4-  C.  563.  ' 
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out  of  the  burgesses  or  inhabilants,  and  it  was  held  that        1829. 

an  inhabitant,  not  being  a .  burgess  was  eligible,  and 

that  a  replication,  s^tting.up  an  u^age  to  elect  .the  jurats       jtgamu 

out  of  the  burgeti$es  being  inhabitants,  as  an  explanation 

of  the  charter,  was  bad.     Bex  v.  MiUer  (a)  also  shews 

that  usage  can  be  pl^jj^d.to  explain  a  charter  only 

where  the  language  of  it  is  ambiguous.  .> 

-  r  •         •  , 

;      i     1...  J  '  '  ^     ..     ; 
TauKtim  contrk.     The  first  demurrer  involves  merely  « 
the  construction  of  the  charter  of  Elizabeth.    The  second 
raises  the  question,  whether  usage  can  be  pleaded  to 
explain  the  charter.:    The  third  introduces  a  question 
on  the  charter   of,  JV.,4r  M.^  diffedng   from  the   two 
preceding.     As  to  the  <j)arter  of  Elhsabeth^  the  case  of 
Bex  V.  Heath  is  not  conclusive  against  the  defendant, 
for  th^  matter  then  in  question ! before  the\  Court  wtfs, 
whether  a  rule  for  a  quo  wai:ranto:  iiiSbrmalBion  should 
be  made  absolute.  .  Such  rules  are  always^gca^^tted  M^hl^eii 
there  is  any  doubt;  and  it  appears  by' the  proceefdings  in  ) 
that  case  that  an  information  was  filed,  and  at  last  there  *. 
was  an  issue  whether  Heath  was  an  inhabitant  as  well  as  . 
a  burgess ;  but  no  further  proceedings  can  be  found,  nor  * 
does  it  appear  whether  the  issue  was  ever  tried.     [Lord 
Tenterden  C.  J.    The  defendant  does  not  appear  to  have  : 
controverted  the  law  as  stated.]     In  ancient  charters 
the  word  inhabitant  is  to  be  taken  as  synonymous  with  > 
burgess,  and  not  as  imposing  any  qualification  of  per* 
sonal  residence.     In  old  phraseology  burgess  ex  vi  ter- 
mini means   inhabitant.     SpelmatCs    Glossary^     So   in 
Whitelock^s  Commentary  on  Parliamentary  Writs.    "  Bur- 
gesses are   inhabitants   and  freemen  of  boroughs  (&)•" 

.(«)  6  r.  R.  268.  (6)  Vol.  i.  p.  500.     Vol,  ii.  p.  95. 
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1829.       [LoW  Tenterdert  C.J.    Withottt  inference  to  any  cor- 
porate  character,  a  btlrg^s^  is  a  mfetfe  townsman.]    Hie 

agamtt  wovis  muk  tie  cotistftfed  nccbrding  td  tfaid' Ittipdrt  thbt 
tbey  pooEres^ed  at'  the  tiotfe  wfa^fti '  the  cfattiter'  in  i¥hich  '* 
they  occar  was  granted ;  and  then  burgeafl  was  merely 
synonymous  with  ton^tfdmani  although  nd#  the  ^ord^ 
implies  a  member  of  a  corporation,  Brady  on  B(h 
roughs,  84.  IBoj/ky  J.  You  contend  that  in  this 
charter  burgesses  and  inhabitants  "are  synonymous:  do 
you  consider  diat  the  phrase  requires  the  party  elected 
to  be  an  inhabitant?]  When  burgesses  were  first  in*- 
corporated^  they  were  the  inhabitants  of  walled  towns. 
Afterwards  they  were  to  be  continued  by  succession, 
as  if  the  charter  had  dealcribed  them  asr  burgesses  only. 
In  an  anonymbus  case  (^,' respecting  the  city  of  Olcu-- 
cesicTy  a  question'  was  raised,' whether  persons  not  resid- 
ing could  bb  made  freemen,  and  theCJourt  hdd  they 
might,  although  a  charter  of  Car.  2.  was  granted  to 
them  as  ^^cives  residentes  et  inhabitantes;''  and  that  was 
said  to  make  no  difibrence,  for  all  incorporations  were 
in  that  manner.  When  the  perpetual  leave  of  absence 
which  freelnen  now  make  use  of  was  first  established, 
cannot  be  dfscovened,'  but  absence  has  long  ceaied  to  be  ' 
a  ground  of  amotion.  It  banno^  then,  be  said,  that  the 
usage  to  elect  burgesses,  not  being  inhabitants,  to  the 
office  of  common^onncilmen  is  absolnteiy  inconsistent 
with  the  charter^  and  if  so,  iter  v.  TkeMayor,  4t.  qfChes^ 
ter  (A)  is  a  direct  authority  in  fiivour  of  the  plea  of  usage. 
Again  in  Bex^r.  Willia7m{c)  it  appeared  that  the  charter 
of  the  borough  o£  CartHarfhen  reqtiired  that  the  mayor, 
&C.   should  be  inhabitants    and    resists  within    the 

(a)  1  Barnard.  137.     '    (6)  1  X^tS.  101.  (c)  ^M.^St.  141. 

borougbf 
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held  thutithi^  charter  di4.  not  absolutely  reqaica  resiaaoy 

as  a  giialificatioP)  but  only,  under  a  penalty.    JBlankUy  v,       ageag^ 

WinsUtnley  {a)f  and   Gape  v.  HandUy{b)^  are  strong 

authorities  for  the  admissibility  of  usage  to  explain  and  ' 

even  tp^  control  charters*.  Then  the  third  plea  states, 

that  W.  4*  M.  by  their  charter  of  restoration^  confirmed 

to  this  corporation  ^l  privilege^,  that  they  had  exercised 

,by  j^easjpn  p^.^etence  of  any  ^harteir; .  wd,. therefore^ 

even  supposing  (bis  mode  of  filling  up  vacancies  in  the 

common  council  not  to  be  according  to  the  ^charter  of 

Eliz^  as  itrwas  .done  by  prjstence  of  that  charter,  it  is 

now  rendered,  legal  by  the  charter  of  W»  4"  -Af*  . 

AldersonXn  reply.  This  case  differs  from  lUx  v.  JTu 
Mayor  of  Chester^  foe  there  the  .charter  enabled  the  cor- 
poration to  elect  their  officers  annually  if  they  thought  fit, 
but  did  not  absolutely  require  it.  This  oharter  of  Elix. 
is  imperative,  and  exactly  like  (that  which  was.  before  the 
G>urt  in  B£x  v.  Heath.  As  to  Rex,  v«  WUUams^  the  de^ 
cisioQ,  proceeded  entirely  on  the  penalty,  and  if  the  party, 
not  being  an  inhabitant,  was  either  ineligible  or  subject  to 
the  penalty,  the  case  is  an  authprity  against  the  present  de- 
fendant ;  for  it  shews,  that  being  a  burgess  doea  not  satisfy 
the  designation  of  burgess  and  inhabitant.  Then  as  to  the 
third  plea,  the  charter  of  W^  ^  M^  only  meant  to  con- 
firm what  had  been  lawfully  done  under. former  charters, 
although  not  strictly  according  to. form;  for.jifter  re* 
storing  and  confirming  all  rights,  elections,  &c.  enjoyed 
by  reason  or  pretence  of  any  charters,  &c.  it  goes  on^ 
"  or  by  any  other  lawful  manner,  right,  or  titW  The 
election  of  a  bprgess,  not  being  an  inhabitant,  to  the 

(a)  5  T.  JR.  9t9.  C&)r  76.  288,  n. 

office 
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:  office  of  common  councilman,  could  not  be  lawfully 
made  under  pretence  of  the  charter  of  Eliz.,  and  there- 
fore, is  not  made  lawful  by  the  charter  of  W.  4*  ^* 

r    .. .   ,  Cur.  adv.  wU. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

The  first  question  raised  upon  this  record  depends 
entirely  upon  the  construction  of  the  charter  of  Queen 
EUzabethf  as  set  out  in  the  defendant's  first  plea,  being 
the  charter  by  which,  according  to  that  plea,  the  office 
of  common  councilman  was  established  in  the  borough, 
and  under  which  the  defendant  claims  to  exercise  the 
office.  By  this  charter,  power  is  given,  in  case  of 
vacancies,  to  elect  one  or  more  of  the  burgesses  and 
inhabitants  of  the  borough  to  the  vacant  offices.  The 
plea  av'ers,  that  the  defendant  being  a  burgess  was 
elected,  but  does  not  aver  that  he  was  an  inhabitant  also. 
And  upon  this  there  is  a  demurrer  by  the  crown,  so 
that  the  questian  is,  whether  a  person,  being  a  burgess, 
but  not  an  inhabitant,  is  eligible  to  the  office.  And  we 
are  of  opinion  that  be  is  not.  It  may  be  difficult  to 
say  in  what  precise  sense  the  word  burgess  is  to  be 
understood,  in  very  ancient  charters;  perhaps,  con- 
struing those  documents  according  to  the  usage  which 
has  long  prevailed  in  difierent  places,  the  sense  may  not 
always  have  been  the  same.  In  the  present  charter,  the 
words  are  <<  burgesses  and  inhabitants ; ''  and  as  there 
are  in  many  corporations,  perhaps  in  most,  burgesses 
who  are  not  resident  in  the  borough,  we  think  it  must 
have  been  the  intention  of  the  queen  in  this  case,  that 
the  common  councilmen  should  be  chosen,  not  from 
those  who  were  burgesses  only,  or  inhabitants  only,  but 

from 
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from  those  in  whom  the  two  characters  of  burgess  and        1829* 
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inhabitant  are  united.     And  this  agrees  with  the  opinion 

of  the  Court  in  the  case  of  The  King  v.  Heath.  agama 

This  being,  in  our  opinion,  the  pkin  meaning  of  the 
charter  of  Queen  Elizabeth :  the  second  question  is, 
whether,  assuming  the  borough  to  have  been  ii|(5prpori|t^ 
from  time   immemorial,   having  the   same  nuAbier  of 
common  councilmen  as  those  appointed  by  the  charter, 
and  who,  both  before  and  since  the  charter,  have  been, 
in  fact,  elected  from  the  burgesses,  without  regard  to 
residence,  such  an  election  can  be  valid  after  accdptanoe 
.of  that   charter.      A  usage,   not  inconsistent  with   a 
charter  npr   repugnant,  to  it,  may  continue,  notwith- 
standing the  acceptance  of  a  charter;    but  a  usage, 
repugnant  to  the  charter,   cannot.      And  we  are   of 
opinion  that  the  usage  in  the  present  case  is  repugnant 
to  the  charter,  and  that  the  charter,  although  it  uses 
affirmative  words  only,  and  does  not  in  terms  prohibit 
the  election  of  a  burgess  not  being  an  inhabitant^  does, 
in  effect,  amount  to  such  a  prohibition.     And  we  think 
this  is  not  like  the  case  of  the  corporation  of  Chester  {a)y 
in  which  the  charter  only  gave  a  power  to  elect,  the 
principal  officers  annually,  which  power. had,  in  practice, 
been  very  rarely  exercised ;  and  Lord  EUmhflirouf^  ap- 
pears to  have  thought  that  a  mere  power  to  elect  annually 
given  to  a  corporation  who  might  before  elect  fpr  life, 
did  not  necessarily  import  that  the  power  so  given  should 
be  exercised  at  all  times.     Whereas  the  charter  of  Eliz. 
in  this  case,  in  our  opinion,  prescribes  and  fixes  the 
character  of  the  persons  to  be  elected,  and  therefore  ne- 
cessarily excludes  the  election  of  persons  not  sustaining 

(a)   XM.^S.  lOI. 

the 
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1$99.       ifae  <sbaraofeer  prescribed.     In  the  Chesttr  case"  also  it  is 

"^^       to  be;  observed  that' the  Court  only  refused  a  mandamus 
The  KtKO  '' 

offdnti        to  elect,  leaving  the  right  of  those  officers  who  had  held 

fi>t*  more  than  a  year  to  be  questioned  by  a  quo  warranto^ 
which  would  be  the  most  proper  mode  of*  proceeding  in 
A  case  of  any  doubt,  because  iht  judgmeift  of  the  Court 
upon  it  would  be  thereby  subject  to  the  revision  of  a 
<court  of  error,  which  could  not  be  done  on  a  peremptory 
.mandamus* 

Tha  remaining  question  arises  upon  the  construction 
and  affect  of  the  charter  of  restoration  granted  by  Wil- 
Uam  4r  Mary  after  a  surrender  of  the  charter  of  Eliza^ 
ieth.  The  defendant  contends,  that  the  election  of 
.parsons  not  possessing  the  character  required  by  the 
charter  of  Elixabeth^  (such  elections  having  in  fact  been 
made  for  some  longtime  before  the  surrender,)  receives 
validity  from  the  charter  of  restoration,  under  the  general 
words,  ^^by  reason  or  pretence  of  any  charter,"  assuming 
that  a  mode  of  election  not  consistent  with  a  charter 
ought  to  be  considered,  under  this  instrument  of  restora- 
tion, as  made  by  pretence  of  that  charter.  We  think, 
however,  that  it  cannot  be  so  considered,  and  that  the 
words,-  **  by  reason  or  pretence^''  followed  as  they  are  with 
the  words,  *^  any  other  lawful  manner^  right,  or  title," 
piust  be  understood  of  matters  not  unlawfully  done,  nor 
inconsistent  with  the  charter,  to  the  pretence  of  which 
the  matter  is  referred.  The  utmost  effect  that  can  in  our 
opinion  be  given  to  the  word  ^  pretence  "  {prustextus  is 
the  word  in  the  original  Latin)  in  such  a  case,  must  be 
to  exclude  very  scrupulous,  nice,  and  -subde  enquiry 
upon  doubtful  points,  not  to  give  validity  to  matters 
contrary  to  clear  and  unambiguous  ordinances. 

Judgment  for  the  crown  on  all  the  demurrers. 
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Tuck  agahut  Tooks  and  Another.  jsutdat,, 

^  May  19tfa. 

(In  Error.) 


T^EBT  by  Tooke  and  Wright  on  a  boad  for  1000/.,  To  debt  on 

IJ  ^,,1^,,  .  bond,  defend. 

executed  by  uefendant  to  them  as  trustees  for  one  ant  pleaded, 

that  after  the 

MaryJvler*    Plea,  first,  nqn   est  factum*     Secondly,  bond  was  exe. 
aohit  ad  diem.    Thirdly,  solvit  post  diem.     Fourthly,  ^abukniptt 
that  after  the  bond  was  forfeited,  and  aftev  the  1st  of  ^^^o^^^ 
Member  1825,  defendant  was  a  trader  liable  to  the  ^|^j^n*^^ 
bankrupt  law^  and  became  bankrupt,  &a  (pleadins  the  «iw  ?«>»"«* 

*  ***  to  the  6  6*  4. 

bankruptcy  apeciaUy).    And  that  defendant  duly  surren-  c.  16. «.  isx, 
dered  himself  to  the  commissioni  and  duly  conformed  accept  a  com- 

,  .        ,-  ,  1  .      *.  .11      position, whet*. 

nimaeli  to  the  statute  then  m  force  concerning  bank*  upontbecam- 
rupts.    And  the  said  defendant  farther  says,  that  after-  supeneded, 
weeds,  and  after  he  had  passed  his  last  examination  j^n^*^*^ 
under  the  said  commission,  to  wit,  on,  &a  a  oerlain  J^J't'^tf" 
n^eeting  of  divers  of  the  creditoars  of  the  defendant,  ^\^"2^^ 
w^eof  and  of  the  purport  whereof  hereinafter  men-  «>^;  but  did 

not  aver  that 

tioned,  twesty-tone  days'  notice   had  been   theretofore  the  plaintiffs 
doly  given  in  the  London  Gazette  according  to  the  said  ]Ie  meeUngs, 
atatuJK^  was  didy  had  and  held  to  the  intent  and  pur-  ^  take^a 
port  that  Uiey,  the  said  last-mentionea  creditors,  should  SS'J^^u^ 

der  tbe  com- 
mission :  Held,  that  the  plea  was  not  an  answer  to  the  action* 
Oelendant  further  pleaded,  that  before  the  bond  was  executed  he  was  indebted  to  Af.  X 
and  various  other  persons,  and  being  insolvent,  agreed  with  them  to  pay  a  composition,  and 
tbejr.  agreed  to  releue  him.  That  several  creditor^  ^1^%  ^^  ^^^  agreement  executed  a 
release.  That  plaintifis  afterwards  as  trustees  for  M.  J,  obtained  and  accepted  for  the  r^ 
aid«e  af  tba  debt  the  bond  in  question*  bjr  fmud  and  covin,  without  the  knowledge  or 
consent,  and  in  fraud  of  the  other  creditors.  Replication;  that  tlie  bond  was  not  obtained 
hf  fraud  and  ccwin  as  alleged.  The  jury  having  found  thb  ivue  for  the  defendant,  judg- 
ment non  obstante  veredicto  was  entered  up  for  the  plaintiff  in  C.  P. :  Held,  on  writ  of 
cnaii  that  the  facts  aileged  did  not  shew  fraud  and  covin,  inasmuch  as  it  did  not  appear 
that  the  giving  of  the  bond  was  connected  with  the  agreement  for  the  composition ;  and  that 
tk«  dtfendnni  cduM  not  give  aviileoce  oi  cnj  other  fraud  but  that  which  he  had  averred. 

Vofc.  IX.  G  g  decide 
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i8S9.  decide  upon  accepting  or  refusing  a  certain  oflfer  of 
composition  or  security  for  such  composition  hereinafter 
next  mentioned.  And  the  defendant,  together  with 
William  Fox  Jider,  a  friend  of  the  defendant,  did  then 
and  there  ofier  to  the  said  creditors  of  the  defendant 
then  and  there  assembled,  and  to  all  other  the  then 
creditors  of  the  defendant,  a  certain  composition  and 
security  for  the  same  upon  the  amount  of  their  re- 
spective debts;  that  is  to  say,  the  sum  of  6s»  in  the 
pound  on  the  amount  of  their  several  debts  due  and 
owing  from  him  to  them  respectively,  to  be  paid  and 
secured  as  follows,  to  wit,  &c. ;  which  said  composition 
and  security  the  whole  of  the  said  creditors  then  and 
there  assembled  as  aforesaid  did  then  and  there  agree  to 
accept  respectively.  And  this  defendant  further  says, 
that  aflerwards,  and  after  the  said  last-mentioned  meet- 
ing, to  wit,  on  the  twentieth  day  of  June  1826,  a  cectain 
other  meeting  of  divers  creditors  of  the  defendant  was 
duly  had  and  held  for  the  purpose  of  deciding  upon  the 
said  offer  of  composition  and  security  so  made  as  afore- 
said, the  same  having  been  appointed  at  the  said 
meeting  of  creditors  first  above  mentioned,  and  twenty- 
one  days'  notice  thereof,  and  of  the  purport  thereof  hav- 
ing been  duly  given  in  the  London  Gazette^  and  at  which 
said  last-mentioned  meeting  the  whole  of  the  creditors 
of  the  defendant  then  and  there  present  did  also  agree 
to  accept,  and  did  then  and  there  accordingly  accept 
for  themselves  and  all  others  the  then  creditors  of  the 
defendant  the  said  composition  and  security  upon  the 
amount  of  their  several  debts  respectively ;  whereof  the 
plaintiff  afterwards,  to  wit,  on,  &c.  had  notice^  to  wit, 
at,  &c.  And  the  defendant  further  says,  that  after- 
wards, to  wit,  on  the  14th  day  oi  Augusti  in  the  year 

18126, 
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13169  the  said  acceptance  of  the  said  offer  having  been        1829. 
duly  and  according  to  the  statute  testified  by  the  said       — «. 
creditors  in  writing,  the  Lord  Chancellor  superseded       astUna 
the  commission.    And  the  defendant  further  says,  that 
upon  the  acceptance  of  the  said  composition  by  the 
creditors  as  last  aforesaid,  to  wit,  on  the  said  20th  day  of 
Jime  1826,  the  defendant  was,  and  from  thence  hitherto 
hath  been  and  still  is  ready  and  willing,  and  then  and 
there  tendered  and  offered  to  pay  and  give  to  the  plain- 
tiffs the  said  composition,  and  security  for  the  same, 
fifthly,  a  special  plea  of  fraud  and  covin,  upon  which 
issue  was  taken.     Sixthly,  that  before  the  making  of 
the  said  supposed  writing  obligatory  and  condition,  to 
wit,  on  the  24th  day  of  December^  in  the  year  of  our 
Lord  1818,  the  defendant  was  indebted   to  the  said 
Maty  Jukr  in  a  certain  large  sum  of  money,  to  wit,  the 
sum  of  8102.,  together  with  certain  interest  due  to  the 
said  Mary  Jider  thereon,  and  also  to  divers  other  per- 
sons in  divers  other  large  sums  of  money.     And  the 
defendant  having  before  that  time  become  embarrassed 
in  his  circumstances,  and  unable  to  pay  Mary  Jtder  and 
bis  other  creditors  their  just  debts,   in   consideration 
whereof  and  that  certain  friends  and  relations  of  the 
defendant  had  agreed  to  assist  him  the  defendant  in  and 
about  the  paying  a  certain  composition  upon  his  debts, 
it  had  been  agreed  by  and  between  the  defendant  and 
Mary  Jtder^  and  the  other  creditors  of  the  defendant 
respectively,  that  she,  Mary  Jtder^  and  the  said  other 
creditors,  would  accept  and  receive  a  composition  then 
and  there  specified  and  agreed  upon,  upon  the  amount 
of  the^  several  debts,  and  would  thereupon  release  and 
discbarge  the  defendant  from  all  claims  and  demands  in 
req)ect  thereof.    And  the  defendant  further  says,  that 
Gg  2  after- 
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1M9.       afterwards,  to  wit,  on,  &c.  at,  &c.  diven  of  the  ereditara 

'*"^*'       of  the  defendant,  confidimr  in  the  said  airreenient,  did 
Tuck 
aifomst       receive  of  and  from  the  defendant  the  last«mentioiied 

composition  upon  their  respective  debts,  and  did  there* 
upon,  in  pursuance  of  the  agreement,  by  a  certain 
indentore  sealed  with  their  respective  seals,  and  bearing 
date  a  certain  day  and  year  therein  mentioned,  to  wit, 
the  day  and  year  last  aforesaid,  acquit,  release,  and  for 
ever  discharge  the  defendant  of  and  from  their  several 
and  respective  debts  and  claims  upon  him  the  defendant 
in  respect  thereof,  whereof  Mary  Juler  then  and  there 
had  notice.  And  the  defendant  further  says,  after* 
wards,  to  wit,  on  the  said  1 1th  day  o(  October,  in  the 
year  of  our  Lord  1820,  to  wit,  at,  &c.  the  said  supposed 
writing  obligatory  was  obtained  by  the  plaintifl&  in  trust 
as  aforesaid  from  the  defendant  by  fraud  and  covin,  that 
is  to  say,  that  the  plaintiffs,  at  the  request  of  Mmy 
Jukr,  obtained,  accepted,  and  received  the  same  of  the 
defendant  in  trust  as  aforesaid,  to  secure  to  the  plaintiffis 
in  trust  as  aforesaid,  the  residue  of  the  said  debt  and 
interest  thereon,  then  due  from  the  defendant  to  Mmy 
JtileTj  deducting  the  amount  of  the  said  composition 
upon  the  amount  thereof  as  last  aforesaid ;  corruptly, 
unlawfully,  and  without  the  knowledge  or  consent,  and 
in  fraud  of  the  other  creditors  of  the  defendant  as  afore- 
said, and  not  otherwise  howsoever,  and  this  he  is  ready 
to  verify ;  wherefore,  &a  The  plaintifis  took  issue  on 
the  first  three  pleas ;  and  to  the  fourth  replied,  that  the 
plaintiffi  were  not,  nor  was  either  of  them  present  at  the 
meetings  in  that  plea  mentioned,  or  at  either  of  them; 
nor  had  the  plaintifis,  at  the  times  when  those  meetings 
were  held,  proved  any  debt  under  the  commission  in 
that  plea  mentioned.     And  diat  the  plaintifi  did  not 

ever 
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€f^tT  accept^  or  ^agree  to  accept,  the  offer  of  oompoBkioh       1829. 

and  seeority  in  that  plea  mentioned,  concluding  with  a 

funfioatbn.    To  die  fillh  plea  they  replied,  that  the       ^vfinu 

TooiiB* 
b6tid  was  tskm,  accepted,  and  received  by  the  plaintifls 

of  and  from  die  defendant  fiiirly  and  honestly,  and  not 
in  die  corropt  manner  alleged  in  that  plea.  To  the 
abtth  plea,  that  the  bond  waa  obtained  by  the  plaintiffs 
ffom  the  defendant  feirly  and  honesdy,  and  not  by  fraud 
or  covin  in  manner  and  form  as  the  defendant  hath 
all^ed«  Similiter  to  the  r^lications  to  the  fifth  and 
sucth  pkaa,  and  to  the  replication  to  the  fourth  plea; 
Rcgoinder,  that  the  plaintifls  did  accept  and  agree  to 
accept  the  offer  of  composition  and  security  in  the  fourdi 
plea  mentioned,  and  issue  thereon.  At  the  trial  before 
Bai  (X  J.  of  the  Ck>mmon  Pleas,  the  jury  found  all  the 
Ksves  for  the  plaintifi,  except  that  joined  on  the  repli- 
cation to  the  sixth  plea,  as  to  which,  they  found  that  the 
writing  obHgaCMy  was  not  obtained  by  the  plainti£Bi 
iWiin  the  defendant  fairly  and  honestly,  but  by  fraud 
and  covin,  in  manner  and  form  as  the  defendant  hath 
in  hia  atxth  plea  in  that  behalf  alleged.  '  Judgment,  non 
obstante  yeredkto  was  afterwards  entered  by  the  court 
htkm  for  the  plaintii&  on  that  as  wdl  as  the  other 
issues,  and  a  v^it  of  error  brought,  which  was  now 
af  gyed  fay 

F.  Kelfy  for  the  plaintiff  in  error.  TTiere  are  two 
qnestions  in  this  case ;  one,  whether  the  fourth  plea  is  a 
good  bar  to  the  action ;  the  other,  whether  judgment  was 
properly  entered  up  for  the  plaintifls  in  the  court  below, 
DOtwidistanding  the  verdict  for  the  defendant  on  the 
sisth  pieH.  The  facts  disclosed  in  that  plea  constitute  a 
fraud  in  law,  and  were,  therefore,  a  sufficient  answer 
Gg  S  to 


442  CASES  IN  EASTER  TERM 

1829.       to  the  action.     It  alleges  that  all  die  creditxws  of  the 
defendant  below,  met  together  and  agreed  to  take  a 
compositions  that  many  actually  received  it,  and  coBr 
fiding  in  the  rescdution  by  all  the  creditors  to  take  the 
same,  executed  a  release,  and  afterwards  the  defendant 
gave  to  one  of  the  creditors  a  bond  lOr  the  residue  of  the 
debt  due  to  her.     Now  the  principle  that  pervades  all 
the  cases  on  the  point,  is  this,  that  where  a  general 
composition  with  creditors  is  made,  any  agreement  for  a 
secret  advantage  to  be  given  to  one  over  the  others,  is 
fraudulent  and  void.  In  Lord  Chesterfield  v,  Jansen  (a),  the 
Lord  Chancellor  says,  '*  In  like  manner  where  a  debtor 
enters  into  an  agreement  with  a  particular  creditor  for  a 
composition  of  lOs.  in  the  pound,  provided  the  rest  of 
the  creditors  agree,  and  this  creditor  at  die  same  time 
makes  a  privato  clandestine  agreement  for  his  whole 
debt,  though  no  particular  fraud  to  tlie  debtor,  yet,  as  it 
is  a  fraud  on  the  creditors  in  general,  who  entered  into 
the  agreement  on  a  supposition  the  composition  would 
be  equal  to  them  all,  the  Court  has  relieved/'     And 
this  principle  was  adopted  by  this  Court  in  CockshoU  ▼• 
Bennett  (A),  and  a  security  given  to  one  for  the  whole  of 
his  debt,  held  void*     Here  the  release  was  not  executed 
by  Mary  Juler  before  the  bond  was  given,  and  as  the 
date  alleged  as  the  time  of  agreeing  to  give  the  bond  is 
not  material,  tlie  agreement  for  it  may,  for  any  thing 
that  appears,  have  been  entered  into  immediately  after 
the  agreement  for  the  composition.      But  supposing 
that  the  facts  alleged  do  not  constitute  a  fraud,  that 
is  not  material;   the  plea  alleges  that  the  bond  was 
obtained   by  fraud,   that  is  the  material  part  of  it, 
and  that  was  traversed  and  found  for  the  defendant 

(a)  1  Jth.  552.  (b)  2T.n.765. 

A  gene"* 
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A  general  plea  of  fraud  and  covin  is  good,  ISU  ▼•        18S9. 
Montague  {a\  where  Lord  EUenborougk  points  oat  this 
distinctkm  between  pleas  of  usury,  and  fraud  and  covin. 
The  fiicis  staled  in  the  plea  in  question,  are  merely 
indticement,  and  are  not  alleged  as  the  fraud  com- 
plained of.    [Lord  TerUerden  C.  J.     Without  the  in- 
daoement,  your  plea    would    be    good    for    nothing. 
IdMedak  J.    A  general  plea  that  the  bond  was  obtained 
by  fraud,  would  be  good,  but  a  general  plea  that  it  was 
obtttned  in  fraud  of  creditors  would  not]     In  Hancock 
▼•  Prami  (6),  the  defendant,    an    administrator,  had 
pleaded  a  judgment  debt  outstanding,  the  plainUflP  re- 
plied that  the  money  had  been  paid,  and  that  defendant 
deferred  procuring  an  acknowledgment  of  satisfaction, 
wisStL  the  intention  to  defraud  the  plaintiff;  and  in  the 
-note  it  is  said,  that  the  averment  of  fraud  was  the 
material  part,  and  that  the  payment  of  the  money  was 
merdy  inducement  and  not  traversable,  and  that  the 
defendant  must  traverse  the  fraud ;  and  it  was  so  held 
in  Veak  v.  Gatesdon.  {c)    The  question  arising  on  the 
fourth  plea,  dqiends  on  the  6  G.  4.  c.  16.  s.  1S8.     That 
section  does  not  require  that  each  creditor  should  have 
a  particular  notice  of  the  meetings,  or  that  every  one 
ahould  attend,   but  if  a  certain  proportion  of  those 
present  agree  to  a  composition,  the  commission  is  to  be 
superseded.     A  supersedeas  obtained  under  such  circum-*> 
stances,  ought  to  have  the  same  effect  as  a  certificate* 

Gm^M^  contra,  was  stopped  by  the  Court* 

Lord  Tenteeden  C.  J.    All  that  the  ISSd  section 
enacts  is,  that  when  a  certain  proportion  of  the  creditors 

{a)  9M.^S.  377.  (6)  1  Sound.  328.  (c)  Sir  W.  Jones,  99. 

G  g  4  agree 


GASBS  IN  £AST£B  TRRM 

.it99.       agittt  to  take  a  compositioD,  tbe  Limd  GhanciikMr  mi^ 
-  flupenede  the  ccttnmittioii.    It  does  aot  ai  dl  tottoftfe 

MniM/  with  the  righta  or  sourities  of  persons  not  pftrties  to  the 
t^gpreeBient  The  fiwrdi  pieft  !&»  therefbue^  no  aMiiver  lo 
the  aotioD^  and  we  come  to  the  first  point  flBBdek 
^c^meiit  I  quite  agree  with  all  the  cUses  thut  hatw 
been  cited^  as  to  unfiur  advantages  obtained  by  ode 
creditor  over  others ;  and  I  think  that  We  ought  not  to 
allow  the  e&ct  of  them  to  be  avoided  by  niee.diatinoliDa& 
But  the  principle  of  them  is  diia:  that  if  one  orediloiv 
et  the  time  when  he  manifissts  to  othos.  that  he  is. about 
to  take  a  composition,  makes  a  secret  bargain  that  he 
shall  have  more»  that  bargain  is  void^  I  do  not  find  la 
this  plea  any  allegation^  that  at  the  tame  of  the  agne^ 
ment  with  Mary  Met*  tonching  the  compoeition,  any 
such  separate  bargain  was  made  by  her  or  on  her  be»- 
half.  The  agreement  to  take  the  composicioD,  and  the 
subsequent  giving  of  the  bond,  arc  allefjed  as  perfectly 
dbttnct  and  separate  matters,  and  the  principle  of. former 
decisions  does  not  apply  to  defeat  that  amingeBien& 
This  is  my  opinion  on  the  &cts  alleged  in  the  plea;  but 
reliance  is  plaoed  on  the  imding  of  the  jury,  and  it  is 
/  contended,  that  we  ought  to  reject  the  preceding  maHer, 

and  consider  this  as  a  general  plea  of  fraud  and  covin* 
But  if  that  could  be  doni^  a  party  might  allege  that  a 
bond  was  void  for  one  reason,  and  prove  it  so  Amp 
another.  It  would  be  very  dangerous  to  allow  a  seeui* 
rity  of  so  high  a  nature  as  a  bond  to  be  avoided  in  such 
a  mannen  I  therefore  think,  that  die  defendant  was 
bound  to  prove  the  bond  void  for  the  reasons  stated ; 
and  as  he  oould  not  do  that,  the  verdict  found  in  his 
favour  was  unavailing,  and  the  judgment  of  the  coutt 
below  correct 

Batley 
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BAUKr  J«  In  4  pleatof  tbia  iltecriptioD,  I  think  dm  lB§Si 
MctadMBt  oiigbl  to  oUqge  the  mtere  of  the  fraud  ini«- 
p«iMVttttii£tiwraiied^  t0pvoveit«saUegedk  IfiMoji  dfainar 
JUb^  fli  the  ikm  when  she  ngreed  for  the  compositien^ 
had  hu^gaiaed  fix  the  additbnid  seeuri^  also,  that  wouU 
haive  bted  »  frattd*  upon  the  other  credltorg.  Bet  the 
plea  in  qnestioD  is  viti^tts  tfannighont  It  does  not  state 
that  Mafy  Jkkr  knew  that  other  creditDh  were  making 
a  composition,  nor  that  the  other  creditors  knew  she 
was  aginiag  inr  a  composition ;  nor  does  it  appear  that 
she  ever  had  an  opportunity  of  receiving  the  composi- 
tiou^money*  Then,  in  stating  the  subsequent  bargain, 
it  is  not  averred  that  the  bond  was  obtained  by  means 
of  any  threats  or  pressure  on  the  defendant  For  these 
reasons  I  think  that  the  fiieta  alleged  in  the  plea  do 
not  shew  any  fraud,  and  Ihat  the  judgment  below  was 
nght. 

LLtTUOALK  J.  Hie  facts  stated  do  not  amount  to  k 
Bmad  on  the  other  crsdltors.  I  agnte  that  the  day 
alicged  aa  the  litne  Mrbcn  die  bond  was  given  is  not 
material^  but  we  mnBt  take  it  to  have  been  given  afte^ 
the  agteement  fbr  the  com{yoBition ;  and  unless  it  was  part 
of  the  same  agreement  it  Wtts  not  a  fraud.  The  plea, 
tbetafi»te^  does  not  allege  that  wkidi  amoum^  to  fraud 
and  covin;  and  I  think  the  dtfefcidant  was  restrained  to 
d»  pvoof  of  that  which  be  allieg«d. 

Parkb  J.  I  aai  eiMkiely  of  the  same  opinion.  By 
the  frame  of  the  plea^  the  defendant  was  bound  to  rely 
upon  the  particular  fraud  alleged.  Now  it  is  consistent 
with  all  the  fiicts  stated,  that  the  giving  of  the  bond  was 
wholly  unconnected  with  the  agreement  for  the  compo- 
sition. 
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1829;  aition.  As  to  the  other  point,  if  the  ISSd  secdtm  is 
binding  upon  any  persons  not  present  at  the  meetiDg* 
dierein  mentioned,  it  can  only  be  so  upon  those  who 
have  proved  under  the  commission;  all  the  others  re* 
main  in  the  same  situation  as  before.  It  does  hot 
appear  that  Mary  Jvler  proved,  and,  dierefore^  the 
fourth  plea  is  no  answer  to  the  action.  For  these 
reasons  the  judgment  in  favour  of  the  plaintiflb  below 
was  right. 

Judgment  affirmed  (a). 

(a)  See  Barns  ▼.  ManOe,  5  7.  JZ.507. 


^^,  Ex  parte  Susannah  Scotx. 

Where  a  party      A    RULE  uisi  had  been  obtained  for  a  habeas  corpus 

against  whom  a  Xx 

true  bfll  for  to  bring  up  S.  Scott  in  the  custody  of  the  marshal, 

peijtiry  had         ,  ^  " 

been  found,       m  Order  that  she  might  be  discharged.     It  appeared  by 

and  a  warrant 

for  her  appro-  the .  affidavits  that  a  bill  of  indictment  for  perjury  had 
gnmed^was  ^^  found  against  her,  and  on  the  1 1th  of  February  f 
^S^Awt  ^^^  Tenterden  C.  J.  granted  a  warrant  for  her  appre- 
SSuSy,tSl'°  **®^"<>°»  i**  <^'der  that  she  might  appear  and  plead  to 
committed  to     the  indictment,  &c.    Butimen^  a  police  officer,  to  whom 

prison  for  want 

of  bail,  the        the  Warrant  was  specially  directed,  apprehended  ScM  at 

Court  refused 

to  discharge       Btussek  s  she  applied  to' the  iSi^/»A  ambassador  there 

her«  on  the  g, 

ground  that  she  for  assistance,  but  he  refused  to  interfere,  and  Butioen 

had  turrn  im» 

properly  appre-  co°veyed  her  to  Ostend,  and  thence  to  England^  and  on 
f<!^t^X  ^®  ^*  ^f  4pril,  she  was  brought  before  Lord  Ten- 
terden, and  by  him  committed  to  the  K.  B.  prison. 

Brougham  and  PlaU  shewed  cause.      A   true  bill 
having  been  found  against  the  prisoner  for  a  misde- 
meanor, 
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r,  there  is  no  doubt  that  she  is  now  rightfully  in  18S9. 
GOsCody.  for  want  of  baiL  And  when  a  party  is  liable  to 
be  detained  on  a  criminal  charge,  the  Court  will  not  &on. 
inquire  into  the  manner  in  which  the  caption  was 
fSadiddf  Bex  ▼•  Marks  {a)j  Ex  parte  Krans,{b).  On 
the  retam  to  a  writ  of  habeas  corpus,  the  gaoler  is  only 
bound  to  shew  the  warrant  for  the  detention  of  the 
par^,  and  not  the  caption.  On  this  point,  a  distinction 
has  always  existed  between  the  practice  in  civil  and 
criminal  cases.  In  the  former,  the  Court  inquire  into 
the  manner  in  which  the  arrest  was  effected,  and  if  that 
was  improper,  they  discharge  the  party,  La/ford  v. 
T\frrA  (c),  Sfence  v.  Shuart  (<{}. 

Ciiifyj  contrL  In  civil  cases,  the  rule  laid  down  in 
those  cited  has  always  been  adhered  to;  and  although 
in  Bex  v.  Marhsy  and  Exparte  Krans^  the  Court  refused 
to  discharge  parties  brought  before  them,  on  account  of 
a  defect  in  the  commitment,  it  is  to  be  observed,  that  in 
each  of  those  cases  the  prisoners  were  diarged  with 
feloory.  This  is  the  case  of  a  misdemeanor  only,  and  in 
&vour  cS  the  liberty  <^  the  subject  the  Court  ought  to 
refuse  to  extend  the  rule  established  as  to  charges  of 
£dony.  If  it  be  extended  to  this,  it  must  be  held 
applicable  even  to  cases  of  common  assault.  In  The 
ALtomeif  General  v.  Cass  (e),  which  was  an  information 
really  at  the  suit  of  the  crown,  the  Court  of  Exchequer 
did  interfere. 

Lord  Tenterden  C.  J.  That  was  the  case  of  an 
information  for  penalties,  and  rather  in  the  nature  of  a 

{a)  3 East,  157.  (6)  IB. 4^0.  S58. 

(0  IjinMr.SS.  (d)  3Eatt,89, 

(e)  n  Price,  B4S. 

civil 


MS  CASBiS  IK  EA6TER  T&HM 


does  t6  p«ittteh  An  <^Md  ogfetinst  tbe  public*    t  <xmGM«r 
«eoit.        the  pristine  question  to  be  the  Hfttne  «d  if  the  ^rty 
were  now  brought  into  Cdnrt  imdisr  the  warrant  granted 
fbi  htf  appreheiMsliM ;  she  ought  not  to  Atisialn  bAj 
pttijiidide  from  the  c&rcnmsttuyte  of  heir  having  becal 
oetnnritted  by  me  to  the  ciBtody  of  the  mbrshil.    The 
qM^ion^  tllerefore,  is  thi^  whether  if  a  pet^on  chlirged 
With  a  cMme  is  found  in  this  country^  it  is  the  duty  oF 
the  Court  to  take  tare  that  such   a  party  shall  be 
amenable  to  jnstice,  or  whether  ^^-e  are  to  consider  the 
drcamstaAces  under  which  she  was  brought  hete.    I 
thought,  and  still  continue  to  think,  that  we  eannot 
inquire  into  them.     If  the  act  complained  of  were  done 
against  the  law  of  ^e  fereigvi  coantry,  that  country 
might  ha^e  vindicated  its  own  law.     If  it  garie  ber  a 
right  of  aedoft,  she  may  sue  upon  it    I  am  not,  indeed, 
aware  of  any  cases  where  the  goremment  of  a  foreign 
ooiintry  has  interposed,  in  order  that  a  person  miight  be 
brought  liere  on  a  charge  of  misdemeanor.     Iti  casefe^  of 
felony,  I  know  it  has  be^  done;   I  have  granted  a 
wfeirmnt  fot  the  apprebensbn  of  the  pafty  accused,  and 
1  do  not  know  how,  for  this  puqkiso,  to  distir^ish 
between  one  class  of  crimes  and  another.    It  has  been 
urged  that  the  same  principle  wiH  warraht  an  arreit  in  dw 
case  of  a  common  assault     That  certainly  will  follow^ 
but  there  is  little  danger  that  a  foreign  country  would 
allow  such   an   arrest,  and  if  the  party  making  it   is 
guilty  of  misconduct,  the  verdict  of  a  jury  will  teach 
him  not  to  repeat  it     For  these  reasons,   I  am  of 
opinion  that  the  rule  must  be  disdmrged. 

Rule  discharged. 
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Robinson  against  Henry  Read.  Tuesday, 

'^[''HIS  was  au  i^^tion  of  assumpsit  for  board  apd  lodg-  Where  a  trades- 

#.    .  ^  ,  man  who  had 

mgf  clothing,   medicioe,   and  necessaries  provided  supplied  goods 
by  plaintiff  for  the  defendant^  and  for  goods  sold  and  in  his  account 
delivered.     The  defendant  pleaded  the  general  issue,  agent  anTtTip's 
At  the  trial  before  Lord  Tenterd^  C.  J.,  at  the  London  J^thltj^it. 
sittings  before  Michaelmas  term,  1827,  a  verdict  was  ^^iJ^fo^^J,^ 
found  for  the  plaintiff,  damages  216/.  17^.  lOA,  subject  J"**?"**  *^ 
tp  the  qpinion  of  this  Court  on  the  following  C8S?[ :  —  count  for  that 

time,  which  was 

The  defendant  in  the  month  of  October  1825,  was  and  the  usual  ere- 

_    ,        _         _    _.       -  .  „    ,     ,       .,       .,  dit,  and  when 

19  owner  of  the  East  Indta  ship  called  the  Frovidencey  the  bill  became 
which  arrived  from  the  East  Indies  in  that  BRonth,  with  ^a renewal  of 
several  Lgscars  who  had  served  on  board  on  the  voypge,  'tereit,*andTn 
and  whom  the  fir^t  officer  in  the  ship,  by  the  order  of  '^^"•'JJ^ 
Edffiund  Read,  the  brother  pf  the  defendant,  and  who  «ccfptance, 

^  ;  which  was  dis- 

was  employed  by  him  as  broker  and  ship's  husband  for  honoured,  and 

the  agent  soon 

the  said  ship,  and  in  that  character  receiv^  the  freight  afterwards 
and  earnings  of  the  said  ship,  delivered  to  the  plaintiff  umce  In  his 
to  be  fed  and  clothed  and  taken  care  of,  till  a  ship  ofhisprind^' 
should  be  provided  to  take  them  back  to  India,  ^nd  on  ^^l;!*" Eg ^ 
that  account  a  debt  was  incurred  amountijngto  USt  16$.  ^^^^^ 
The  said  Edmund  Read,  as  such  broker  and  ship's  •nBountofthe 

^       bill,  which  was, 

husband,  also  purchased  for  the  use  of  the  ship,  slops^  however,  un. 

^  ^        •^       known  to  the 

beddiqg,    and    seamen's   clothing    to  the   amount  of  principal,  who 
77/.  ISs.  Bd,    After  these  supplies,  the  plaintiff  delivered  spected  the 
to  the  said  Edmund  Read  bis  two  bills  for  the  said  ^nts':'Heid, 
amounts,  headed  respectively  as  follows :  —  m^tlgSll!!^ 

the  ship  owner 
Ibr  the  araonnt  of  his  claim,  and  that  it  was  not  discharged  by  the  acceptance  of  the  agent. 


(C 


Decern' 
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1 829.  **  December  26,  1 825. 

"  The  Captain  and  Owners  of  the  East  India  Ship 

Robinson 

against  Provtdence.** 


Read. 


"  To  Francis  Robinson." 

Here  followed  the  items  of  the  bills,  the  whole  amount- 
ing to  224/.  9s.  5d.  About  the  same  time  the  plaintiff 
had  an  account  against  the  captain  and  owners  of  the 
East  India  ship  Darius^  and  who  were  indebted  to  him 
in  44/.  *ls.  lOd.  The  said  Edmund  Read  was  also  broker 
and  agent  for  the  said  ship. 

A  credit  of  two  or  three  months  is  usual  on  such 
accounts,  and  the  dealings  upon  which  the  plaintiff's 
demand  arose  was  upon  such  credit  Before  the  ex- 
piration of  such  credit,  as  to  any  part  of  the  demand, 
the  plaintiff  came  to  Edmund  Read^  and  said  it  would 
be  an  accommodation  to  him,  the  plaintiff,  if  Edmund 
Read  would  give  him  an  acceptance  for  the  amount  of 
all  the  bills,  in  preference  to  waiting  till  they  were  due. 
Edmund  Read  agi'eed  to  give  his  acceptance  accordingly, 
on  discount  being  allowed,  and  the  plaintiff  deducted, 
by  way  of  discount,  from  the  224/.  95.  5d.  the  sum  of 
8/.  Ss.  7d.f  reducing  the  demand  to  216/.  5s.  lOd. 

Discount  was  likewise  allowed  by  the  plaintiff  upon 
the  demand  in  respect  of  the  Darius^  reducing  the 
aggregate  of  the  demand,  in  respect  of  both  ships,  from 
268/.  10s.  to  257/.  IBs.  Id. ;  and  for  this  amount  Edmund 
Read,  at  the  request  of  the  plaintiff,  accepted  a  bill  of 
exchange  drawn  on  him  by  the  plaintiff,  of  which  the 
following  is  a  copy :  — 

«  ^257  Ids.  Id.  «  London,  December  28,  1825. 

*<  Three  months  after  date,  pay  to  my  order  two 

hundred 
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"  To  Mr.  Edmund  Read.'' 


451 


hundred,  and  fifty-aeven  pounds  sixteen  shillings  and  a       182d« 
peony^  for  value  received. 


Boimaoir 

"  F.  Robinson."  against 

BlAB. 


When  Edmund  Bead  gave  the  plaintiff  the  said  ac* 
cqptance,  he  had  money  in  his  hands  belonging  to  the 
def^dant  to  a  much  larger  amount  than  sufficient  to 
pay  the  plaintiff's  demand.  Edmund  Bead  then  de* 
bited  the  defendant's  account  with  the  said  sum  of 
216^  5s.  lOd.  but  it  did  not  appear  that  the  defendant 
had  seen  the  books. 

On  the  31  St  March  I8269  when  this  bill  of  exchange 
became  due»  Edmund  Bead  requested  the  plaintiff  to 
renew  it,  which  the  plaintiff  agreed  to  do,  interest  being 
added*  Edmund  Bead  consented  to  add  interest,  and 
accordingly  he  accepted  a  bill  at  three  months,  in  the 
same  form  as  the  other. 

When  the  second  bill  became  due,  it  was  in  like 
manner  r^iewed  for  two  months,  on  an  agreement  to 
add  interest 

At  the  time  of  the  acceptance  of  the  second,  and  also 
of  the  third  bill,  the  balance  in  the  hands  of  Edmund 
Bead  in  favour  of  the  defendant  had  increased.  He 
did  not  debit  the  defendant  with  any  interest,  and  he 
Ailed  soon  after  the  third  bill  fell  due,  and  was  made  a 
bankrupt,  and  then  owed  the  defendant  50002. 

Before  the  third  bill  became  due  the  plaintiff  indorsed 
it  for  value  to  one  Frands^  and  the  bill  being  dis- 
honoured when  due,  Francis  brought  an  action,  and 
arrested  Edmund  Bead  upon  it  Edtnuud  Bead  put  in 
and  justified  bail. 

Edmund  Bead  in  October  1826  became  a  bankrupt, 

and 
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laca.       and  afterwards  obtained  Us  oeirtifioate,  whenupon  «Im 
^^^  plaintiff  took  up  the  bill,  and  p9id  Fnmm  die  principait 

49«M«        monejs  interest,  and  costs,  incurred  before  the  com- 
mencement of  this  action. 

After  the  bankruptcy  of  Edmund  Bead  the  defendant 
was  applied  to  by  the  platntiff's  aCtoracif  for  the  pay- 
ment of  the  plaintiff's  accounts,  when  the  deftnduit 
sdd  he  knew  nothing  about  them,  for  that  be  left  alt 
matters  relating  to  the  ship  to  bis  broths  Edmund  Ready 
wbo  was  then  making  up  his  accounts.  He  destoed  tke 
matter  might  stand  over  till  the  accounts  weie  made  np» 
and  if  found  to  be  right  would  be  paid. 

Chiify  for  the  pUiBiiff.  The  dehl  orig^aUy  due  fioBi 
the  defendant  to  the  pkinliff  was  not  discharged  by^lhe 
bills  accepted  by  the  defendant's  agent.  It  is  true^  that 
the  agent  had  money  of  the  defendant's  in  his  hands,  bot 
the  latter  never  inspected  the  accounts,  nor  arade  aaiy^ 
enquiry  as  to  what  the  agent  was  doing  with  his  money. 
He  did  not,  therefore,  givie  any  new  credit  to  the  agent 
in  consequence  of  his  having  accepted  the  bills  iir 
question,  per  did  he  sustain  any  prejudice  in  oonse- 
queaoe  of  the  plaintiff  having  consented  le  a  venewial  eC 
the  bill  originally  given*  fVyiOi  v.  The  Marquis  cf 
IiMjbrd(a)  is  therefore  a  direct  authority  for  the  piain*- 
ti£  Neither  can  it  be  said  that  the  plaintiff  voloatarilyi 
took  u  bill  in  payment  instead  of  cash,  as  was  the  ease  itt 
Strong  V.  Hart  (b) ;  he  asked  for  a  hill,  bat  that  waain 
order  to  have  the  advantage  of  negotiating  it  before  the 
tiaie  of  credit  expired,  and  before  he  could  demand*  payt^ 
ment  in  cash,  the  bill  therefore  did  not  operate  as  pa^ 

(4)  3  Etui,  U7.  (0  6  ^.  i  c.  tsa 

menti 
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ment,  TegOeyv.  Mariem{a)\  Marsh  y.  Pedder{b\  Evereii       1829. 
T.  Coaim{c). 


CampbeU  contra.    It  is  a  general  principle,  that  if  the 
agent  of  a  debtor  have  fbndB  in  his  hands,  and  the 
eredftor^  fer  his  own  accommodation,  voluntarily  takes 
a  seeori^  from  the  agent,  or  ^ves  credit  to  the  agent 
who  afterwards  fails,  having  in  his  hands  funds  of  the 
debtor  adequate  to  the  payment  of  the  demand,  the 
liaUli^  of  the  original  debtor  is  thereby  discharged. 
Under  such  drcumstances,  it  is  considered  that  there 
has  been  an  appropriation  of  the  debtor's  money  in  the 
hands  of  the  agent  to  the  creditor,  and  the  agent  from 
dmt  time  becomes  the  debtor.      Here  Edmtmd  Bead 
was  not  the  agent  to  give  security  after  the  time  for 
giving  credit  expired,  but  to  pay  in  cash  at  that  time. 
The  bill  originally  taken  was  not  due  until  after  the  ex- 
piration of  the  credit,  and  was  twice  renewed ;  it  was  at 
first  given  at  die  plaintiff's  request  and  for  his  accom- 
modation, and  therefore  operated  to  discharge  the  de- 
fendant.    In  Tapley  v.  Martens^  and  Marsh  v.  Pedder^ 
there  was  no  proof  that  the  bill  was  given  to  accommodate 
Ifaecrediton    In  Strang  v.  Harty  iand  Smith  v.  Ferrand{d)y 
where  there  was  such  evidence,  it  was  held  to  operate  as 
payment.    If  Everett  v.  Coains{e)  can  be  supported  at 
all,  it  must  be  on  the  ground  that  the  checque  there  given 
was  to  be  paid  immediatdy,  and  being  dishonoured, 
could  no  more  operate  as  payment  than  bad  sovereigns, 
had  the  agent  affected  to  pay  in  cash,  ijn  JBoans  v. 
Drunmond  (g),  it  appeared  that  the  plaintiff  having  dealt 

(a)  8  T.  R.  451.  (6)  4  Campb.  S57. 

(c)  8  Campb.  515.  {d)  7  B,  ^C  19. 

(e)  8  Campb.  515.  (g)  4  JE91. 89. 
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1829.       with  two  paptoers,  tdOk  their  joint  m^tmoe  /ox  bis 

^  demand*  and  afterwards,  in  renewal  of  it,  took  diie  ac* 

BouNsovr 
«g<7m«r        ceptance  of  one  only,  and  this  was  held  to  dbcharge  the 

other.    JBeed  v.  WUte  (a)  is  eiq^iiQssly  ip  pwit.    There 

the  plaintiff  having  furnished  gpodf  to  a  ^hip,  took 

the  bill  of  fVhiley  wfap  was  the  ship'^s  hwbwd,  .for  the 

amount,  and  renewed  it  twju^  and  it  was  held  th^  he 

thereby  adopted  White  as  the  debtor,  and  di^cbar^^ 

his  co-owners. 

Lord  Tekterden  C.  J.  It  does  not  iqppear  that  the 
defendant  sustained  any  injury  in  oooaequence  of  the 
plaintiff's  having  taken  the  bill  from  Edmund  Bead. 
He  never  looked  into  the  accounts,  nor  ^nquined  how 
the  agent  was  using  his  money.  Then  the  single  quesUpo 
is,  whether  this  mode  of  dealing  dUcbarges  the  prior 
cipal ;  or,  in  other  word^,  wheth^  the  i^gent  ha3  paid 
the  debt.  The  case  of  Strong  v.  Hart  is  the  only  one 
to  that  eflect,  and  is  perfectly  distinguisbaUe  from  this, 
for  there  it  was  taken  for  granted  that  the  parly  might 
have  had  money  if  he  h(td  elected  to  do  so.  IJere  he 
had  no  option  of  that  kind,  he  was  orlgLoally  obliged  to 
pay  for  the  bill  by  allowing  di^qonqt,  and  could  not  get 
money;  nor  could  he  when  the  l^ill  w-iis  at  maturity 
obtain  any  thing  but  a  renewal  of  the  bill.  By  thi^ 
course  of  dealing  the  plfiintiff  has  obtained  no  advantage 
and  the  defendant  has  sustained  no  prejudice.  I  agi« 
therefore,  of  opinion  that  the  plaintiff  is  en^Uod  to 
recover. 

Bayley  J.  I  presume  that  Mr.  Campbdk  at  the 
b^inning  of  his  argument,   referred  to   the  case  of 

(a)  5  £91. 122. 

EmUeton 


^JUJI* 
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Bfflbietm  y,  Brmfir  (a),  but  it  U  dUtii^sfaaUe  hwL  .1«39* 
•tfw;  tbfare  the  creditor  b^vipg  applied  to  bis  ddbtpr  for  ^t" 
pc^n^^epty  irga  rtferred  to  a  debtor  of  the  debtor,  aod  to  <jp*^ 
thi3  peiason  .be  gave  indqlgence  witboot  .the  knowledge 
of  the  principal  debtor,  and  by  that  indulgence  the  debt 
was  IpQt.  Upoii  the  authority  of  Tapley  v.  Marten$^ 
Marsh  \.  Pedder,  and  Jf^att  v.  Lord  Hertford^  I  think 
that  the  defendant  in  this  case  is  not  discharged;  the 
pldntiff  never  elected  to  take  a  bill,  havbg  it  in  his 
power  to  obtain  payment  in  cash.  The  accommodation 
to  be  obtained  by.  the  bill  was  .an  acceleration  of  pay- 
ment^ aot  a  prolongation  of  credit  for  the  demand. 

L^TTLEDALE  J.  Upou  the  authority  of  the  decided 
cases  on  this  subject,  I  think  that  there  is  not  enough 
in  this  bill  transaction  to  discharge  the  defendant,  who 
was  neither  misled  nor  prejudiced  by  it. 

Parke  J.  I  am  of  the  same  opinion.  It  is  clear 
that  the  debt  was  originally  due  from  the  defendant  to 
the  plaintiff.  The  defendant,  therefore,  was  bound  to 
make  out  in  evidence  such  an  answer  as  could  have 
been  pleaded.  Could  the  transaction  in  question  have 
been  pleaded  as  payment  ?  Clearly  not,  for  unless  a  bill 
is  taken  by  choice  instead  of  cash,  it  is  not  equivalent 
to  payment.  Then  could  it  be  pleaded  as  accord  and 
satisfaction;  are  there  facts  enough  to  shew  that  the 
plaintiff  consented  to  discharge  the  defendant?  There 
may  be  some  evidence  of  that,  but  not  sufficient  to  war- 
rant our  drawing  such  a  conclusion.  In  Reed  v.  White 
the  question  was  left  to  the  jury ;  and  from  the  nature 
of  the  report  it  seems  probable  that  there  were  other 

(a)  TVied  before  Lord  Kenyon  C.  J.  in  1796. 

H  h  2  facts 
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facts  not  particniariy  nodced,  which  .might  have 
established  something  equivalent  to  payment  Here 
there  is  nothing  bat  the  naked  fact  of  taking  the  billy 
and  that  I  think  is  no  l^al  answer  to  the  plaintiff's 
demand. 

Postea  to  the  plaintiff. 


jErSiS'  ^®  ^^^  against  The  Paddington  Vestry. 

BjalocdAct  A   RULE  nisi  had  been  obtained  for  a  mandamus, 

Teming  aiSre.  directed  to  the  Lord  Bishop  of  London  and  others, 

^M^^ad-  bcmg  the  vestry  of  Paddington^  commanding  them  to 

•Mctod  tha?*  choose  a  surveyor,   to  survey  on    their  part  Grand 

no  road  w^  Junction  Street  in   that  parish    (pursuant  to  the  di- 

oad  not  been  * 

npurad  by  the  rections  of  a  local  act,  5  G.  4.  c.  126.)  jointly  with  G.  G. 

pariih  should 

be  repaired  out  the  surveyor  appointed  by  the  freeholder  and  his  lessees. 

orUtepsrochial  j         srr                 ^ 

funds,  unta  That  act,  which  was  intituled  **  an  act  for  better  go- 
should  hsTe  verning  and  regulating  the  parish  of  Paddington,  in 
^"^wS^.  ^^^  county  of  Middlesex,  &c.  for  paving,  lighting,  and 
^£mtoha^  ''^^''^'^^"g  ^^^^  pa^te  of  the  said  parish  as  may  be  ne- 
^1^  Pf^P^'y  cessary,  and  for  other  purposes  relating  to  those  ob- 


ttruciMi,  made,  jects,"  enacts,  by  section  62.,  "  that  no  road  or  high- 

and  drained,  . 

oneofthesur.  way  within  the  said  parish,  which  has  not  previous  to 
appointed  by  the  passing  of  this  act  been  repaired  as  a  public  high- 
one  ]^^e  free-  ^AJs  &"<!  dedicated  to  the  use  of  the  public  by  all 
^■ee^^A^road  P^^^ons  interested  therein,  shall  be  taken  as  a  parish 
out b*Ae^ro-  ^^^  ^^  ^^^  ^^  vestry,  to  be  repaired  and  to  be  kept 

prieiors  for  the 

purpose  of  Jetting  the  frontage  of  5660  feet  as  building  ground.  Eight  bouses  bad  been  built, 
and  were  inhabited,  and  twenty-six  carcasses  erected.  Ae  road  had  been  formed,  constructed, 
nude,  and  drained*  and  used  by  the  public  for  six  months ;  and  the  freeholder  and  his  lessee 
had  appointed  a  nrreyor,  and  required  the  Testry  to  appoint  one,  which  they  refused  to  do. 
The  Court,  in  the  exercise  of  iu  discretion,  refused  to  grant  a  mandamus  to  the  vestry  to 
compel  them  to  appoint  a  surreyor,  inasmuch  as  such  appointment  would  bare  the  effect  of 
throwing  on  the  parish  the  burden  of  repairing  a  road  which  would  be  not  ao  much  for  the 
benefit  of  the  pubUc,  as  for  the  peculiar  benefit  of  the  freeholder  during  the  time  his 
buildings  were  erecting. 

in 
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in  repair  out  of  the  parochial  fands  applicable  to  the       1829. 
highways,  untQ  such  road  or  hiehway  shall  have  been      — ^— 

The  Kixo 

first  surveyed  by  two  surveyors,  and  certified  by  writing       agfotui 
under  the  hands  of  such  surveyors,  that  such  road  or    tow  Vettij. 
highway  has  been  properly  formed,*  constructed,  made, 
and  drained,  with  all  fit  and  necessary  materials;  one  of 
the  said  surveyors  to  be  chosen  by  the  said  vestry,  and 
one  by  the  freeholder,  or  his  or  her  immediate  lessee  or 
lessees,  or  the  assignee  or  assignees  of  such  lessee  or 
lessees  of  the  land  where  such  roads  or  highways  are 
made."    The  affidavits  in  support  of  the,  rule  set  finrth 
the  following  fiusts.    In  the  year  1826,  a  road  or  street^ 
called  Grand  Junction  Street^  leading  firom  the  Edgeware 
road  to  Uxbridge  road,  was  set  out  and  formed,  and  in  the 
beginning  of  November  1828  had  been  dedicated  to  the 
use  of  the  public  by  the  persons  legally  interested  in  the 
soil.    The  road  had  been  properly  framed,  constructed, 
made^  and  drmned,  with  all  fit  and  necessary  materials, 
and  had  become  a  great  thoroughfare,  and  convenient  and 
useful  to  the  public,  and  had,  ever  since  tlie  month  of 
November  1828,  been  constantly  used  by  the  public  as  a 
thoroughfare.    The  freeholder  and  his  lessees  had  ap- 
pointed a  surveyor,  and  the  parish  had  been  required  to 
^point  another  on  their  part,  but  had  refused  so  to  do. 
The  affidavits  in  answer  stated,  that  the  street  in  question 
hid  been  laid  out  by  the  proprietors  for  the  purpose  of 
letting  the  north  and  south  frontage  thereof  as  building 
ground ;  that  the  street  contained  a  frontage  of  5660  feet, 
exclusive  of  544  feet  intended  as  cross  streets;  that  there 
were  only  ^ht  houses  inhabited,  and  twenty-six  carcases 
erected;    that  the   carting   of  materials  for  erecting 
buildings  would  cut  up  and  damage  the  road,  so  that 
great  labour  and  expense  would  be  necessary  to  keep  it 
Hh  S  in 
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in  repair  during  the  time  the  buildings  were  erecting. 

The  expense  was  estimated  at  400/.  p^r  anntim,  and  the 

agqhut       rates  payable  in  respect  of  the  eight  inhabited  houses 
The  Papmito- 
TOk  Vestry,     would  not  exceed  SL 

Sir  J»  ScarleHy  Qumeyy  and  Piatt  on  a  former  day  in 
Ais  term  shewed  cause.  The  sixiy-scfcond  section  of 
the  act  does  noC  make  it  imperative  on  the  parish  tO' 
appoint  a  surveyor,  but  leaved  it  to  their  optioii  to  do  so 
or  not  The  oligect  of  the  clause  wals  to  prevent  the 
burden  of  repairing  a  road  being  thrown  on  the  parMi 
by  mere  user  of  the  public ;  and  it  therefore  provides, 
<'  that  no  road  shall  be  tafcen  to  be  a  parish  road  repairable 
out  of  the  pari^  funds,  until  such  road  shall  have  been 
certified  by  two  surveyors  to  have  been  properly  formed, 
constructed,  made,  and  drained,  with  all  fit  and  neces- 
sary materials,  one  of  such'  surveyors  to  be  chosen  by 
the  parish.*'  The  argument  is,  that  that  dause  by  im- 
plication binds  the  parish  to  do  an  att  which,  when  don^ 
will  undoubtedly  make  them  liable  to  bear  thal^burden. 
The  road  in  this  case  was  made  by  persons  who  have 
entered  into  a  building  speculation,  and  they  are  seeking 
for  their  own  private  advantage  to  have  tile  road  re- 
paired at  the  expense  of  the  public.  Bex  v.  St.  Ben(y 
diet  (a)  shews,  that  in  order  to  throw  on  a  parish  the 
burden  of  repairing  a  roadj  there  must  not  only  be  a 
dedication  of  the  surface  of  the  soil  to  the  public  use^ 
but  that  there  must  be  an  adoption  of  the  road  by  the 
parish.  The  dedication  is  evidence  only  that  the  owner 
of  the  soil  has  consented  that  the  public  may  use  the 
surface  of  the  soil  as  a  road.     But  to  make  the  parish 

(a)  4  2^.4-^.447. 

liable, 
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liflMe^  they  most  by  some  unequivocal  act  adopt  the       1899. 
road  so  dedicated  to  the  public     Herew  there  has  been       '-"~— * 

'^  The  KiKb 

no  adoption  by  the  parish.  a«fomK 

lie  PAD0I1IO- 

xmr  Vestry* ' 
The  Solicitor  General^  Aldersoiij  and  Brodrickf  contra. 
Where  a  road  has  been  dedicated  by  the  owner  of  the 
soil,  and  has  been  used  by  the  puUic,  it  becomes  a 
highway,  repairable,  upoA  general  principles,  at  the 
expense  of  the  public,  who  are  benefited  by  its  use; 
and  by  the  common  law  of  England^  by  that  portion  of 
the  public  who  inhabit  the  particular  district,  viaf.,  a 
parish.  The  only  cjuestion  in  this  case  is,  Whether  die 
road  has  become  a  highway  ?  If  it  has,  the  parish  is 
bound  to  repair  it  at  common  law,  and  die  act  of  parlia- 
ment has  not  relieved  thetn  from  that  obligation.  Th6 
fiicts  stated  in  the  affidavits  shew  that  there  has  been  a 
dedication  by  t$ie  owner  of  the  soil,  and  a  user  by  the 
public.  But  if  that  be  doubtful,  the  Court  may  order 
an  issue  to  try  whether  it  has  become  a  public  highway. 
An  adoption  of  a  road  by  the  inhabitants  of  a  parish  is 
not  necessary  to  make  the  parish  liable  to  repair.  If 
all  the  inhabitants  of  the  kingdom  (except  the  in- 
habitants of  the  parish  in  which  the  road  is  situated)  had 
used  the  road,  it  Would  by  such  uset  have  become  a 
public  highway,  and  by  the  common  Idiw  of  England^ 
woaid,  therefore,  be  repairable  at  the  expense  of  that 
portion  of  the  public  who  inhabit  the  parish.  A  dedi- 
cation by  the  owner  of  the  soil,  and  an  adoption  by  the 
pMicj  is  all  that  is  necessary  to  make  a  road  a  public 
highway.  If  the  owner  of  the  soil  brought  trespass 
against  a  person  for  passing  along  a  road,  and  the  latter 
shewed  an  user  by  the  public  generally,  it  would  be  no 
answer  to  shew  that  the  inhabitants  of  the  parish  had 
H  h  4  not 
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1829.       not  used  it     The  position  laid  down  in  Sex  y.  Si.  Bene- 

dkt  (a),  that  an  adoption  of  a  road  by  the  parish  is  ne- 

TIm  Kiko 
agamu       cessary  in  order  to  make  it  a  public  highway,  cannot 

ThePADDIKfl-       y  n  t  1 

TOW  Vestiy.     therefore  be  supported. 

Cur.  adv.  vuU. 

Lord  T£NTEROEK  C.  J.  now  delivered  the  judgment 
of  the  Court;  and  after  stating  that  the  question  arose 
upon  the  sixty-second  section  of  the  local  act  of  parlia- 
ment, and  reading  the  words  of  that  section,  proceeded 
as  follows :  — 

Here  there  has  been  a  dedication  to  and  a  user  by 
the  public,  but  that  user  has  been  of  very  short  duration. 
It  was  contended  that  the  vestry  were  bound  by  this  act 
of  parliament  to  appoint  a  surveyor,  and  that  this  Court 
was  bound  (on  their  refusal)  to  order  them  so  to  do. 
The  sixty-second  section  of  the  act  is,  in  its  terms,  not 
an  enabling  but  a  restraining  clause.  It  was  obviously 
the  intention  of  the  legislature  thereby  to  prevent  the 
parish  from  being  burthened  with  the  repair  of  a  road, 
intended  not  merely  for  public  benefit,  but,  for  a  time 
at  least,  for  the  peculiar  private  benefit  of  the  persons 
forming  it.  If  we  were  at  the  present  time  to  order  the 
vestry  to  appoint  a  surveyor,  the  consequence  would  be, 
that  the  parish  would  thereby  be  concluded,  and  would 
immediately  be  bound  to  repair  the  road.  And  inasmuch 
as  this  road  has  been  made  by  the  owner  with  a  view  to 
erect  buildings  on  each  side,  several  of  which  have  been 
in  part  erected,  and  about  eight  completely  finished  and 
inhabited,  and  a  great  many  more  in  contemplation,  the 
effect  of  charging  the  parish  with  the  repair  of  this  road 

(a)  4  B.  i  A.  447. 
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at  the  present  time  will  be,  that  the  parish  will  have  to        18S9. 

repair  a  road  not  for  the  benefit  of  the  public  at  present, 

but  for  the  private  advantage  of  a  person,  so  that  he        against 

11.  ,  .      .  ThePADDIKG- 

may  have  at  the  pubuc  expense  a  road  to  bnng  mate-  tov  Vestry, 
riab  for  his  buildings.  It  can  admit  of  no  dbpute,  that 
while  materials  are  bringing  for  the  erection  of  the 
buildings,  the  road,  however  well  formed,  must  sustain 
considerable  injury.  Under  these  circumstances,  we 
think  that,  in  the  acercise  of  our  discretion,  we  ought 
not  at  present  to  order  the  vestry  to  appoint  a  surveyor. 
What  may  be  fit  to  be  done  when  circumstances  may 
change,  may  be  a  question  hereafter  for  the  consider- 
ation of  the  Court  That  the  Court  has  the  power  of 
considering  whether  justice  be  best  advanced  by  directing 
a  mandamus  to  issue,  or  by  forbearing  to  do  so,  has 
been  settled  by  several  cases.  It  was  laid  down  by 
Mr.  Justice  Asfihwrst  in  The  King  v.  Tie  Commissioners 
^  Excise  (a),  that  such  an  application  is  an  application 
to  the  discretion  of  tiie  Court  The  same  rule  was 
acted  upon  in  7%^  King  v.  The  Justices  of  Lancasfiire  (i); 
and  in  TAe  King  v.  7^  Justices  (^  Buckinghamshire  (c). 
We  are  of  opinion  that,  under  the  particular  drcum- 
stances  of  this  case,  justice  will  be  best  administered  by 
forbearing  at  present  to  issue  this  writ 

Rule  discharged. 

(a)  2  r.  n.  385.  (6)  12  Eatt^  936.  (c)   IB-iC  489. 


CASES  IK  EASTER  TERM 


S^2d.  ^*  Gh^ville  agahist  Attkins  and  Another, 
Executor  and  Executrix  of  S.  Keeke, 
deceased. 

Where  a  bond,    T\EBT  on  bond,  executed  by  the  testator  on  the  4tli 

after  reciting        j^  " 

that  ^.  A.  WM  day  o(  January  1822,  in  the  pmal  sum  of  20002., 

colonial  secre- 
tary of  Tode^,   subject  to  a  certain  condition,  whereby  (after  reciting 

pointed  a  D.  that  the  said  C.  QreoUle  was  colonial  secretary  of  the 

putj,  t^eze-  island  of  Tobago^  in  the  We^  Indies  s  and  that  the  said 

Sdi^wfSe  ^'  OreoiUe  had  appointed  one  T.B.  Manning  to  be  hia 

d^to^n*rfhis  ^®P"ty  ^  execute  the  duties  of  the  said  oflBce  in  the 

paying  thm-  gaid  island  of  Tcbago^  and  to  receive  the  fees  and  enio- 

out  to  ji»  S» 

the  annual  sum  laments  thereto  belontirinir  in  consideration  of  his  ike 

ai4S0l.bj  .  ®    ^ 

equal  half         said  T.  B.  Mannings  paying  and  allowing  thereout  unto 

yearly  pay'- 

ments.wascon.  the  said  C  GrevUle  the  annual  sum  of  4*502.,  to  be  paid 
punctual ^y.^  in  manner  thereinafter  mentioned;  and  that  one  A 
wm\^^ut  ^o^niffg  and  the  said  &  Keene  had  agreed  to  become 
SeT5s"'nn<[  ^®  sureties  of  the  said  T.  B.  Mannings  for  the  due  and 
^ifldfd'^d)  punctual  payment  thereof,)  it  was  declared  that  the  con* 
the  bond  was      ditiou  of  the  said  obligation  was  such,  that  if  the  said 

given  in  pursu- 

ance  of  an  T.  B.  Mannings  and  the  said  A.  Manning  and  S*  Keene 

pay  that  sum  AS  such  sureties  as  aforesaid,  or  any  of  them,  their  or 

upon  which'  ^7  ^^  their  heirs,  executors,  or  administrators  did  and 

Sad'founJhftT'  should  from  thenceforth  yearly  and  every  year  during 

^Ji^'^^^L  ^  '°°^  ^^^  ^  ^®  ^^  -^*  ^'  ^^^^^^  should  hold 
supposing  the     the  appointment  of  deputy  colonial  secretary  of  the  said 

agreement  to        . 

be  inconsistent    island  of  Tobago,  in  the  West  Indies,  under  the  said  C 

with  the  Ian. 

guageofthe       Greville,  and  until  the  death,  retirement,  or  dismissal 

bond,  it  was 

competent  to  the  defendant  to  plead  and  prove  it,  in  order  to  shew  that  the  bond  was  given 
upon  an  illegal  consideration  ;  and  that  the  fact  found  by  the  jury  shewed  that  the  bond 
was  iifegal,  and  void  by  virtue  of  the  stat.  49  G,  3.  c.  \26. 

of 


OVKVIUdl 
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of  the  sdd  T.  B.  Mannwgy  well  and  truly  pay  or  cause       189!h 

to  be  paid  unto  the  said  C.  Grmlle^  his  executors, 

administrators,  and  assigns,  the  annual  slim  of  4502^  of 

lawfiil  money  of  Great  BtUain^  by  arM  and  equlil  half 

yearly  payments  in  the  year;  that  is  to  say,  (m  the  1^ 

day  of  fdmumf  and  the  1st  day  of  Jngtisf  m  eaeh  and 

ei^ery  year;  the  first  payment  thereof  to  begin  and  be 

made  on  the  1st  day  of  August  then  next  ensuing^ 

together  with  a  proportionate  part  of  the  said  annual 

sum  of  4502.  as  should  accrue  due  between  the  last  half 

yearly  payment  next  preceding  the  death  of  the  said 

T.  B.  Manning,  or  his  retirement  or  dismissal  front 

the  said  office,  and  the  time  of  his  death,  retirement,  or 

dismissal  as  aforesaid,  without  any  deduction  or  abate"* 

ment  for  or  by  reason  of  any  taxes,  or  other  mattery 

cause,  or  thing  whatsoever ;  .or  if  the  said  A.  Maiming 

and  S.  Keene  should  gire  to  the  said  C  GrmUe  six 

months  notice  in  writing  of  their  intention  to  withdraw 

their  security  and  lis^Uity  to  pay  the  said  annual  sum 

of  4502.  in  manner  aforesaid;  and  should  pay  unto  tbs 

said  C  GreoiUe  all  sum  or  sums  of  money  that  should 

be  due  to  him  under  or  by  virtue  of  the  said  obligation 

at  the  expiration  of  such  notice,  then  the  said  obli^tion 

was  to  be  void. 

The  defendants  pleaded,  firstly,  that  the  supposed 
written  obligation  was  not  the  testator's  deed ;  secondly, 
that  the  office  of  colonial  secretary  of  the  island  of 
Tcibe^o  in  the  condition  mentioned,  was,  at  the  respective 
times  of  the  supposed  bargain  and  sale  hereinafter  next 
mentioned,  and  of  the  execution  by  the  testator  of  the 
writing  obligatory,  an  office  in  the  gift  of  die  crown, 
and  the  island  of  Tobago^  in  the  West  Indies,  one  of  his 

majesty's 


AnsDiBi 
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1829.  majesty's  colonies  there.  That  before  the  making  of 
""""*  the  writing  obligatory,  it  was  corruptly,  and  against  the 
agtimi  form  of  the  statute  in  that  case  made  and  provided, 
agreed  by  and  between  the  said  C.  OrevtOc  and  the  said 
T.  B.  Mannings  A.  Mannings  S.  Keene^  that  C  GrevUUy 
being  such  colonial  secretaiy  of  the  said  island  of  7b- 
Idgo^  should  appoint  T.  B.  Manning  to  be  hb  deputy 
to  execute  the  duties  of  that  office,  and  to  receive  the 
fees  and  emoluments  thereto  belonging,  on  condition 
of  71  B.  Manning  paying  and  allowing  thereout  unto 
C  Greoille  yearly  and  eveiy  year  during  so  long  time 
as  he  71 B.  Manning  should  hold  the  said  appointment 
under  C  Oreville,  the  sum  of  450/.  of  lawful  money  of 
Great  Britain^  by  even  and  equal  half-yearly  payments 
in  the  year,  the  first  payment  thereof  to  begin  and  be 
made  on  the  1st  day  of  August  then  next  ensuing;  to- 
gether with  a  proportionate  part  of  the  said  sum  of  450/. 
as  should  accrue  due  between  the  last  half-^yearly  pay- 
ment next  preceding  the  death  of  T.  B.  Manning,  or  his 
retirement  or  dismissal  from  the  said  office,  and  the  time 
of  his  death,  retirement,  or  dismissal,  without  any  de- 
duction or  abatement  for  or  by  reason  of  any  taxes  or 
other  matter,  cause,  or  thing  whatsoever ;  and  that  such 
payments  should  be  secured  by  the  joint  and  several 
bond  of  7\  B.  Manning,  and  of  A.  Manning  and  S. 
^Keene,  as  sureties  of  T.B.  Manning,  for  the  due  and 
punctual  payment  thereof;  and  that  afterwards,  in  pur- 
suance of  the  said  supposed  agreement  of  bargain  and 
sale^  S.  Keene,  as  surety  for  T.  B.  Manning,  executed 
the  writbg  obligatory. 

Thirdly,  the  same  matter,   except  that  instead  of 
stating  the  appoitftment  of  T.  B.  Manning  to  have  been 

agreed. 
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agreed  to  be  made  on  condition  of  the  fetnre  annual        1829. 

payment  and  allowance,  otd  ofthefeez  and  emohmetUs  of 

the  said  office  of  colonial  secretary,  of  the  said  snm  of       against 

Annwa. 

4502,9  they  alleged  it  to  have  been  agreed  to  be  made 
on  condition  of  the  annual  payment  of  that  sum  by  the 
said  C.  GrevOle. 

Fourthly,  that  the  said  office  of  colonial  secretary  of 
the  island  of  Tcbago  before  and  at  the  time  of  the  sup- 
posed corrupt  agreement,  bargun,  and  sale  hereinafter 
next  mentioned,  and  at  the  time  of  executing  the  said 
bond,  was  an  office  in  the  gift  of  the  crown,  and  that 
before  the  making  of  the  bond  C.  Orevilky  being  such 
colonial  secretary  as  aforesaid,  did  corrnpdy,  and  against 
die  form  of  the  statute,  bargain  and  sell  to  T.  B.  Man" 
ning  the  deputation  of  his  office  of  colonial  secretary, 
and  the  fees  and  emoluments  thereto  belonging,  on  con- 
dition of  T.  B.  Manning  paying  to  C.  Oreville  yearly, 
and  every  year,  during  so  long  time  as  he  T.  B.  Man'^ 
ning  should  hold  the  said  last-mentioned  office  under 
C  GretiUe^  the  sum  of  450/*,  without  any  deduction  or 
abatement  whatsoever ;  and  that  afterwards  the  testator, 
In  pursuance  of  the  last-mentioned  supposed  corrupt 
bargain  and  sale,  and  as  surety  for  the  due  payment  by 
T.  B.  Manning  of  the  sum  of  450/.  in  the  manner  last 
aforesaid,  executed  the  bond. 

Fifthly,  that  the  office  of  colonial  secretary  before 
and  at  the  time  of  the  supposed  corrupt  agreement,  bar- 
gain,  and  sale  hereinafter  next  mentioned,  and  at  the 
time  of  making  the  bond,  was  an  office  touching  and 
concerning  the  execution  of  justice  in  the  island  of  2b- 
bago^  and  then  alleged,  as  in  the  fourth  plea,  the  sup- 
posed corrupt  bargain  and  sale  of  the  deputation  of  the 

said 
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.1B99.       told  office  of  colonial  Mcntary,  aad  the  lees  andjemo^ 
UiinenCs  thereto  belonging,  and  that  the  tsstator  esficuted 

agaifui       the  bond  in  parsuance  thereof. 

Sixthly,  that  the  office  of  colonial  secretary  hofiwe 
and  at  the  time  of  the  s nj^sed  oomipt  agreement,  bar- 
gain and  sale  hereinafter  next  mentioned,  and  at  the 
time  of  makiip^  the  bond,  was  an  office  touching  and 
ooQcmzning  the  clerkship  gi  the  Court  of  Common 
Pleaa  in  the  jsaid  island  of  Tobcfgd  and  occupied  there 
in  the  said  Court  of  Common  Fleas,  being  a  court  of 
necord  wherein  justice  was  administered  in  the  island, 
and  then  again  alleged,  as  in  the  fourth  plea,  asupposed 
oorrupt  bargain  and  Bale  of  the  deputation  of  the  office 
crf^colonial  secretary,  and  the  fees  and  emoluments  therelD 
belongiog,  and  that  the  testator  executed  the  bond  in 
parsuance  thereof,  and 

.    Seventhly  and  eighthly,  that  the  wridng  obligatory 
was  obtained  by  fraud,  covin,  and  misr^resontation* 

The  plaiBtifl&  in  his  r^Ucation,  joined  issue  upon  the 
first  plea,  and  denied  as  well  the  all^;ed  corrupt  agreer 
menlB  in  the  second,  third,  fourth,  fifth,  and  sixth  pleas 
selectively  mentioned,  as  the  alleged  covin  and  fi»ud  in 
the  seventh  and  last  pleas  mentioned,  and  suggested 
breaches  under  the  statute^  upon  which  de&ials  the  de- 
fendant also  joined  issue.  At  the  trial  the  jury  found  for 
the  plaintiff  on  the  firsts  seventh,  and  last  issues,  and 
upon  the  remaining  issues  also  a  verdict  was  taken  for 
the  plaintiff,  sul:t)^^  ^  ^®  opinion  of  the  Court  upon 
the  following  case :  — 

The  plaintiff  being  colonial  secretaiy  of  the  island  of 
TobagOf  under  letters  patent  heretofore  granted  by  the 
crown  under  the  seal  of  the  island,  whereby  he  had 

been 
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been  constituted  sad  appointed  mtk  secretary,  to  hoU       lftS9. 
and  esardie  the  said  office  by,  himself  or  his  sufficient      ^^^j^^ 
deputy,  shortly  before  the  ^^cecution  of  the  abovermen^      ^ntt 
tioned  bond,  agreed  with  2\  B.  Manning,  A.  Manmag, 
and  S.  K£ene,  to  appoint  the  said  T.  JB.  Manning  his 
deputy  to  execute  the  duties  of  the  said  office  of  colo- 
nial  secretary,  and  to  allow  him  to  recmve  the  fees 
and  emoluments  thereto  belonging,  on  conditioa  of  the 
said  T.  B.  Manaiag  pajing  at  ail  avenh  to  the  plaintiff 
the  sum  of  450/*  yearly  durmg  the  period,  by  the  pay- 
ments and  at  the  times  in  the  condition  of  the  bond 
raspectiTely  mentioned.    In  pursuance  of  this  agre^ 
meat,    the  bond  in  qnesdon  was  executed  hy  die  de*- 
fendants'  testator  as  one  of  the  sureties  of  T.  A  Man^ 
ning,  who  was  appointed  deputy,  and  continued  in  the 
enjoyment  of  die  office  of  deputy  colonial  secretary, 
and  in  receipt  of  the  6aid  fees*  and  emoluments,  from 
the  15th  jfynl  in  the  year  of  our  Lord  1822,  till  IBth 
aS  September  in  the  year  of  our  Lord  1828,  when  he  was 
dismissed  from  his  said  office. 

The  jury  found  that  the  sum  of  450/«  a  year  was  to 
be  paid  absolutely,  whether  the  fees  were  more  or  less, 
imd  that  the  fees  of  the  office  did,  after  deducting  the 
expenses,  exceed  the  sum  of  450/.  annually. 

Piatt  for  the  plaintiff.  The  principal  statute  against 
the  sale  of  offices  and  deputations,  is  the  5  &  6  Ed.  6. 
^*  16.  (a)    The  rule  and  the  reasons  of  it^  by  which  it  is 

to 

(a)  By  which  it  was  enacted,  <*  That  if  any  person  or  persons  at  any 
dne  h«eafter4iafgain  or  adl  any  office  or  offices,  or  deputation  of  any 
office  or  offices,  or  any  part  or  parcel  of  any  of  them,  or  receiTe,  have,  or 
take  any  piomise,  agreement,  covenant,  bond,  or  any  assurance  to  .receive 
or  bare  any  money,  fee^  reward,  or  other  profit,  directly  or  indirectly,  for 

any 
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1899*  to  be  ascertained  whether  a  bargain  is  within  that 
statute^  are  very  clearly  laid  down  in  Qodciphm  y. 
Tudor  {a).  There  the  Court  held,  <<  That  where  an 
oflBoe  is  within  the  statute  and  the  salary  is  certain,  if 
the  principal  make  deputation,  reserving  a  lesser  sum 
out  of  the  salary,  it  is  good.  So  if  the  profits  be  un- 
certain arising  from  fees,  if  the  principal  make  a  deput- 
ation reserving  a  sum  certain  out  of  the  fees  and  profits 
of  the  office  (which  was  done  in  the  case  now  before  the 
Court),  it  is  good,  for  in  these  cases  the  deputy  is  not 
to  pay  unless  the  profits  arise  to  so  mudi,  &c.  But 
where  the  reservation  or  agreemtot  is  not  to  pay  out  of 
the  profits,  but  to  pay  generally  a  certain  sum,  it  must 
be  paid  at  all  events,  and  such  bond  is  void  by  the 
statute."  And  the  same  rule  was  recognised  in  CuU^brd 
v.  De  Cardondl{b).  Although  the  statute  5  &  6  Ed,  6. 
does  not  extend  to  the  colonies,  Bkmkard  v.  6sd^  {e% 
yet  the  49  G.  S.  c.  126*3  which  does  extend  to  ihem, 
must  receive  a  similar  construction,  and  then  it  will 
appear  that  the  present  case  is  not  affected  by  it.  The 
condition  of  the  bond  recites  an  agreen^nt  to  pay  the 
plaintiff*  the  fixed  annual  sum  out  of  the  fees  of  the  office^ 

any  office  or  offices,  or  for  the  deputation  of  aoy  office  or  offices,  or  tay 
pert  of  any  of  them ;  or  to  the  intent  that  any  person  should  have,  exer- 
dse,  or  ei^oy  any  office  or  officesi  or  the  deputation  of  any  office  or  offices, 
OT  any  part  of  any  of  them,  which  office  or  offices,  or  any  part  or  parcel  of 
them,  shall  in  anywise  touch  or  concern  the  administration  or  execution 
of  justice,  or  the  receipt,  controlment,  or  payment  of  any  of  the  king's 
highness  treasure,  money,  &c. ;  that  then,  aU  and  every  such  person  and 
persons  shall  lose  and  forfeit  thdr  interest  in  any  such  office.*'  And  by 
s.  5.  **  All  and  erery  such  bairns,  sales,  promises,  bond^  agreements, 
coyenants,  and  assurances,  as  be  before  specified,  shall  be  void  to  and 
against  him  and  them  by  whom  any  such  bargain,  sale,  bond,  promiac^ 
covenant,  or  assurance  shall  be  had  or  made.'* 

(a)  S  Salk>  468.,  affirmed  in  Dom,  Froc  1  Br.  P.  C.  135. 

(6)  SSaik.  466,  (c)  2SaUh  411. 

The 
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The  defendants,  therefore,  were  not  liable  to  pay  Unless  1829* 
the  fees  amounted  to  that  sum.  The  finding  of  the  jury, 
that  the  money  was  to  be  paid .  at  all  events,  is  in  con-  agamu 
traventioo  of  the  bond,  and  must  therefore  be  rejected. 
Again,  the  appointment  of  the  plaintiff  to  the  office  con- 
templates thfl(t  he  should  discharge  the  duties  by  deputy, 
and  the  case,  therefore,  is  not  within  the  mischief  in- 
tended to  be  obviated  by  the  statute. 


G.  R.  Cross  contra.  The  deputation  to  the  office  in 
question  was  corruptly  sold  by  the  reservation  of  a  sum 
certain  to  be  paid  at  all  events;  the  contract  and  the 
bond  are  therefore  made  void  by  the  statute  49  G.  3* 
c.  126.  [Lord  Tenterden  C.  J*  The  mere  question  ap- 
pears to  be.  Whether  the  fact  found  is  so  inconsistent 
with  the  bond  that  it  must  be  rejected  ?  ]  There  are 
two  answers  to  that  question.  First,  that  taking  the 
whole  of  the  recital  and  condition,  together,  it  appears 
upon  the  face  of  it  that  the  money  was  to  be  paid  at  all 
events.  And,  secondly,  if  the  finding  be  in  contra- 
vention of  the  bond,  still  it  was  competent  to  the  defend- 
ants to  shew  by  their  plea  and  by  evidence,  the  real 
nature  of  the  transaction  so  as  to  avoid  the  bond,  Collins 
T.  Blautem[a\  Paxton  v.  Popham{b).  He  was  then 
stopped  by  the  Couit. 

Lord  Tentebden  C.  J.  Looking  at  the  instrument 
itself  there  is  strong  ground  for  saying  that  the  intent 
of  the  parties  was,  that  the  money  should  be  paid  at  all 
events,  for  the  payment  was  to  be  made  before  the 
amount  of  fees  received  could  be  known.     But  it  was 

{a)  2  WUi.  347.  (6)  9  Eati^  408. 

Vol.  IX.  I  i  certainly 
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1839. 

OKEnux 

Amtsm 


certainly  competent  to  the  jury,  oo  the  autfaori^  of  the 
cases  cited,  to  find  the  &ct  out  of  which  the  illegality  of 
the  transaction  arises.  They  haTe  found  it,  and  thtft 
fact  shews  the  bond  to  be  void,  the  defendants  are 
llierefore  entitled  to  the  judgment  of  the  Court. 

PoBtea  to  the  defisndsnts. 


ilay22d. 


Rothschild  against  Hennings. 
(In  Error.) 


Plea, 


A  SSUMPSIT  for  money  had  and  received. 

A  special  verdict   having  beefi 


J.,  a  loan  eon- 
tractor,  in  Oc" 
iober  1822,  de- 
livered to  B. 
certain  scrip 
receipts,  stat- 
ing that  B» 
bad  paid  him 
ten  per  cent, 
deposit  in  re- 
spect of  a  cer- 
tain quantity  of  tiff  in  error,    and   Comyn   for  the  defendant  in  error. 
Neapolitan  ,^  .  .  i  i.  j  •       i 

stock,  and  that  The  facts  Set  out  m  the  special  verdict  are  stated  in  the 
the'bBian^'  be-  judgment  of  the  Court  delivered  by  Lord  Tenierden  C.  J. 
wFtftiiofJ  1825,  ^  ^^^  ^^  becomes  uhnecessarv  to  state  them  here.    The 

the  bearer 
would  be  en- 
titled to  certiS- 

cates  for  that  amount  of  stock.  B.  transferred  the  receipts  to  C  for  a  valuable  consideration. 
A,^  by  advertisement,  offered  the  holders  of  the  receipts,  upon  certain  conditions,  an  eiteo- 
sion  of  time  for  payment  of  the  balance  due  on  them ;  requiring,  also,  that  the  receipts 
should  be  left  at  his  office,  for  the  purpose  of  being  marked,  as  hoMen  under  the  new  con- 
ditions. The  receipts  transferred  by  B.  to  C.  were  by  him  sent  to  ^.'s  office,  where  they 
were  indorsed  by  A,  with  (7.'s  name.  The  latter  having  failed  to  comply  with  the  new 
conditions.  A,  refused  to  deliver  the  certificates  or  to  return  the  deposiu  C  claimed  a 
return  of  the  deposit,  as  being  retained  by  A.  without  consideration :  Held,  thai  C.  was 
not  entitled  to  recover  the  same,  because  B.  had  full  consideration  for  the  deposit  in  the 
option  which  the  scrip  receipts  gave  him  to  become  the  proprietor  of  so  much  stodc  by  pay- 
ment of  the  balance  of  the  price  on  the  day  named. 

Aatuming  that  C  had  any  right  of  action  against  A,,  quere,  if  money  had  and  recein^ 
could  have  been  maintained. 

(a)  See  4  Bing»  1 16.  where  the  special  verdict  is  set  out. 

F.  PoUock 


non  assumpsit, 
found,  the  Court  of  Common  Pleas  {a)  gave  judgment 
for  the  plaintiff  below.  A  writ  of  error  having  been 
brought  to  reverse  that  judgment,  the  case  was  argued 
on  a  former  day  in  this  term  by  F.  Pollock  for  the  plsiit- 


so  that  it  becomes  unnecessary  to  state  them  here« 
arguments  were  in  substance  as  follow :  — • 
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f.  PMock  for  the  plaintiff  in  errdr.  The  Court  of  18S»« 
Comawn  Pleas  hare  by  tfaeir  jadgment  decided  two  p^ 
pobtsi  first,  that  Hennings^  die  purchaser  of  the  scrip  agobui 
feeeipts,  is  entitled  to  recover  back  the  sum  deposited 
with  RoffkschUdf  on  the  ground  that  the  consideration 
in  respect  of  which  that  deposit  was  made  has  entirely 
fioled;  and,  secondly,  that  be  is  entitled  to  recover  that 
sum  ia  aa  action  for  money  had  and  received.  First, 
HeUningi  is  not  entitled  to  recover  at  all,  because  he  had 
foil  consideration  for  the  deposit  in  the  option  which  the 
receipts  gave  him,  to  become  the  proprietor  of  so  much 
stock  by  payment  of  the  balance  of  the  stipulated  price 
on  die  day  named  in  the  contract.  This  very  point  was 
decided  by  the  Vice-Chancellor  in  Dcloret  v.  Botks^ 
diUd{a).  That  case  was  not  cited  in  the  Court  of 
Common  Pleas.  The  money  is  not  sought  to  be  re^ 
tained  as  a  forfeiture,  but  as  part  of  the  purchase-money 
paid  by  Hennings  for  the  right  to  have  his  scrip  receipts 
converted  into  a  certain  quantity  of  Neapolitan  stocky 
which  he  (Hetmings)  might  have  had  if  be  had  per- 
formed bis  part  of  the  contract.  Hennings  has  no  right 
to  rescnid  the  contract  unless  he  can  place  the  parties 
in  statu  quo.  But  by  not  having  complied  either  wiiii 
die  terms  orif^nally  proposed,  or  with  those  afterwards 
substituted,  he  has  broken  the  contract,  and,  ther^ 
fore,  is  not  entitled  to  recover  damages  for  the  non-< 
performance  of  it,  or  to  treat  it  as  rescinded  and 
VBGOiVer  the  money  originally  paid. 

Secondly,  Henningij  the  plaintiff  below,  cannot  re^ 
cover  the  deposit  in  an  action  for  money  had  and 
leoelved,  bnt  must  sue  for  damages  for  the  breach  of 
contract  (if  any)  by  Baffisd^iltL    Hetmings  was  not  the 

(a)  I  Sim.  i  Shi.  590, 

I  i  2  person 


HiNMIlfCS. 
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1829.       person  who  paid  the  money  to  Bathsduld.    No  pa'o- 
"^"^       mise  was  made  to   him   so  as   to  authorize  hkn  to 

RoTRSOaiLD 

against  sue  at  all,  and  he,  on  his  part,  has  not  so  conducted 
himself  as  to  be  entitled  to  repudiate  the  contract  and 
recover  back  the  money  paid.  And  Hunt  ▼•  Silk  {a) 
shews,  where  money  is  paid  upon  a  contract  the  re- 
medy is  on  the  contract,  and  money  had  and  received 
is  not  maintainable  unless  the  parties  can  be  placed 
in  statu  qua  Here  Bothschild  cannot  be  placed  in  statu 
quo. 

Comyn  contra.  The  rule  of  law  undoubtedly  is,  that 
where  money  is  paid  upon  a  contract  and  the  parties 
cannot  be  placed  in  statu  quo^  an  action  for  money  had 
and  received  cannot  be  maintained  to  recover  back  the 
deposit.  But  such  rule  does  not  apply  to  the  present 
case,  which  falls  within  another  rule  of  law  equally  clear, 
that  where  the  consideration  has  failed,  and  the  contract 
has  been  rescinded  or  been  put  an  end  to,  this  form  of 
action  will  lie.  Now  it  appears  that  Rothschild  extended 
the  time  for  payment  of  the  instalments,  and  Hennings 
availed  himself  of  this  indulgence;  and  though  time  may 
be  said  to  be  of  the  essence  of  contracts,  yet  it  may,  like 
all  other  terms,  be  waived  or  extended.  In  sales  of  estates 
by  auction,  the  time  for  completing  the  sale,  though  fixed 
at  a  certain  day,  is  frequently  extended  by  the  agreement 
of  the  parties,  and  when  so  extended,  the  contract  con« 
tinues  open,  and  cannot  be  put  an  end  to  until  some 
event  has  happened,  which  shews  a  total  failure,  or 
until  there  has  been  an  absolute  refusal  to  perform  the 
contract ;  and  in  no  case  can  one  party  insist,  upon  a 
ferfeiture  of  the  deposit  unless  that  be  stipulated  in  the 

(a)  5  Etui,  449. 

original 
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original  contract;  and  if  the  party  to  whom  a  further  pay-       1829. 
ment  is  to  be  made  does  not  avail  himself  of  such  default, 

ROTHICHILO 

but  treats  the  contract  as  still  open,  and  insists  on  pay-  against 
ment  being  made,  and  In  consequence  the  money  is  either 
paid  or  tendered,  he  cannot  be  permitted  to  treat  the 
contract  as  void  and  keep  the  deposit  BothschUdy  in  the 
present  case,  insisted  on  Hennings  performing  the  con- 
tract and  paying  the  instalments,  and  threatened  legal 
proceedings  against  him  to  enforce  it,  as  appears  by  his 
attorney's  letter  set  out  in  the  special  verdict;  and  in 
consequence  of  that  threat,  Hennings  tendered  the  whole 
amount  of  the  instalments  and  interest.  But  Rothschild 
refused  to  accept  the  same,  or  to  give  the  scrip  receipts, 
or  to  return  the  deposit.  This*  refusal,  therefore,  to 
accept  the  instalments,  or  give  the  receipts,  or  return 
the  deposit,  was  a  failure  on  his  part  of  the  consider-  , 
ation,  and  entided  Hennings  to  consider  the  contract 
at  an  end.  Rothschild  sustained  no  damage  by  Hen- 
ning^s  not  having  paid  the  balance  within  the  ex- 
tended time.  [BayUy  J.  Has  Rothschild  failed  to  do 
any  thing  he  contracted  for?]  Rothschild  was  bound 
to  give  the  scrip  receipts  in  February.  He  extended 
the  time  without  any  application  from  Hennings.  If 
Hennings  had  paid  the  money  at  the  extended  time, 
Rdhschtld  would  have  been  bound.  But  BothschUd 
afterwards  insisted  on  Hennings  completing  the  con- 
tract, by  paying  the  instalments  with  interest  and 
damages ;  he,  however,  then  refused  to  give  the  receipts 
which  he  held.  This  was  a  failure  to  do  that  which  h6 
had  guaranteed  to  do,  and  he  could  not  in  justice  hold 
this  large  deposit  and  say,  "  I  will  consider  it  as  for- 
feited,'* there  being  no  term  in  the  contract  that  it 
should  be  deemed  forfeited  in  any  event.  [Lord  Ten^ 
terden  C.  J.     Can  Hennings  maintain  money  had  and 

lis  received  ?} 
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18S9.  received?}  Sothxhild  having  refused  to  complete  the 
RoiH8CHii.»    cotkXxdiCtj  and  to  give  up  the  deposit^  Hennings  had 

tgainsi  ^QQ  3  risiit  to  consider  the  contract  at  an  end.  and  to 
recover  back  the  full  amount  of  the  deposit ;  he  being 
the  holder  of  the  receipts  and  entitled  to  all  the  rights 
.of  Lc/asCf  one  of  which  was,  that  on  failure  of  the  con* 
sideration  he  should  receive  back  the  deposit.  If  there 
had  been  a  debt  due  from  Eoilischild  to  Lctwe^  and  a 
debt  of  the  same  amount  from  Lcwe  to  Hmnings,  and 
the  three  had  agreed  that  Bathschild  should  be  Hen^ 
ning^s  debtor,  instead  of  L&we,  and  Bothsddld  had  pro* 
mised  to  pay  Hennings  the  amount  owing  to  him  by 
Lowe^  an  action  for  money  had  and  received  n^ght  have 
been  maintained  by  Hennings  against  BolhschUd.  Cuxon 
V.  Chadley{a\  Hodgson  v*  Andrems{b\  Wharton  v. 
Walker  (c).  [Lord  Tenterden  C.  J.  There  was  not,  in 
this  case,  any  debt  {d)^  existing  at  the  time  when  Boas' 
ckUd  recognized  Hennings  as  the  holder  of  the  receipts.] 

Cur.  adv*  vidi* 


fx 


Lord  Tenterden  C.  J.  now  delivered  the  judgment 
Ipf  the  Court. 

f^  This  was  a  writ  of  error  brought  to  reverse  a  judg* 

jment  of  the  Court  of  Common  Pleas.     Hennings^  the 

I  plaintiff  below,  brought  an  action  for  money  had  and 

i  received,  to  which  RoiAschild  pleaded  the  general  issue; 

'  and  at  the  trial  a  special  verdict  was  found,  by  which  it 

appears  that  a  person  bf  the  name   of  Looje  paid  to 

Boihschild  a  large  sum  of  money,  being  10  per  cent.,  as 

1  a  d^)osit  or  first  payment  on  the  purchase  of  a  quantity 

of  Neapolitan  loan,  for  which  Rothschild  signed  receipt^ 

which  are  set  forth  at  length  in  the  special  verdict.    The 

(o)  SB.iC.  594.  (6)  3B.ia  842. 

(c)  4B.  i  C.  163.  (d)  See  FairHer.  VetUon,  %S.faS95» 

present 
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imeseot  aoftion  was  to  r^cavor  back  tb^  monqr  so  paid.* 
These  raoeipts  are  dated  the  14^th  of  Ociober  1822,  and 
i:  is  expressed  ia  thenis  that  on  payment  of  the  balance 
on  or  before  the  first  of  Feffmary  1823)  with  4  per  oent 
interest  thereon  from  the  15th  of  October  1822,  the  I 
bearer  would  be  entitled  to  certificates  for  the  amount  I 
of  stock    therein    mentioned,  widi    interest    coupons  l 
from  the  1st  of  Jti^  18t2.     Lcme  did  not  sign  any  / 
writing.     Qu  the  Sd  of  Nooember  1822,  he  deposited^ 
the  receipts  w^tb  Hennings  as  security  for  money  ad< 
Tanced  fay  him  on  the  credit  of  them ;  and  on  the  Sd  o ' 
Jkeember  1822$  Hennings^  on  the  settlement  of  an  ac- 
count with  Lonfet  took  the  receipts  from  Ijcme  in  part} 
payment  of  the  advances,  and  thus  became  the  absolutel 
owner  and  bearer  of  them.     On  tlie  14  th  and  15  th  of\ 
January  19^$^  Boihschild  puUished  advertisements  noti-  \ 
iying  to  the  holders  of  the  d^osit  receipts  of  this  loan,  j 
that  they  might  eitlier  pay  them  in  full  on  the  1st  of  . 
Fdnruarjff  according  to  agreement,  or  that  the  period   j 
might  be  extended  at  their  option  on  condition  of  a   \ 
further  payment  of  10  per  cent,  on  the  stock  on  the 
siMd  l3t  of  February^  10  per  cent  on  tlie  1st  of  March^ 
20  on  the  15th  of  Aprils  10  on  the  15th  of  Mmf^  and 
the  remainder  on  the  15th  of  July  j  and  further,  that 
the  persons  who  intended  to  avail  themselves  of  the  ex- 
tension, were  desired  to  leave  their  receipts  at  Roths- 
chiUC%  in  order  that  the  same  might  be  duly  marked,    \ 
and  other  rei:eipts  prepared  for  delivery  on  the  1st  of  • 
FAruary.    On  the  21st  of  January^  Hennings  sent  the   \ 
receipts  to  BothsehiH^  with  a  letter  expressing  his  wish    } 
to  avail  himself  of  the  extension.    Rothschild  then  caused 
the  receipts  to  be  vwirked  by  the  name  of  Hennings^    . 
and  returned  them  to  him.    On  the  24th  oi  January 

I  i  4  182S, 


EQfIBSCBU.0 

agflinU 


RormcRXtsf 

againsi 
HnrKiKos. 
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1  M9»    I  1 823,  Rothschild  caused  another  advertisement  to  be  pnb^ 
■— "*    '   lisbed,  notifying  that  further  extension  of  the  time  for 
against    |    payment  of  the  balances  would  be  granted  by  the  instal* 
]   ments  and  at  the  times  therein  mentioned,  by  which  the 
j  balance  was  made  payable  on  the  1 5th  o(  August^  and 
:  the  first  instalment  on  the  1st  of  February.     On  the  dth 
i^  February  Rothschild,  published  another  advertisement, 
;•  expressing  that  many  of  the  holders  of  the  NeapdiUm 
j  deposit  receipts  having  &iled  to  comply  with  the  tenor 
;  of  those  engagements,  by  which  they  were  required  to 
pay  their  balances  on  the  1st  of  February  1823,  and 
'  not  having  availed  themrelves  of  the  terms  proposed  in 
the  advertisements  of  the  11th  and  23d  of  January,  the 
receipts  were  void,  the  deposits  forfeited,  and  all  obli- 
gation had  ceased  on  his  part  to  deliver  certificates  at  a 
future  time,  but  that  he  would  grant  an  indulgence  of 
one  week  from  that  date,  either  to  pay  the  balances  due 
•on  the  first  instalment,  or  make  die  further  deposits 
according  to  the  former  advertisements.     On  the  11th 
:  of  February  another  advertisement  was  published,  by 
\  which,  referring  to   the  three   former  advertisements, 
•  Rothschild  informed  the  holders  of  scrip  receipts  that 
the  loan,  contracted  for  had  been  paid,  and  the  stock 
'.  certificates  were  ready  for  delivery,  and  that  those  who 
Ihad  not  accepted  the  terms  of  extension  were  required 
to  take  notice,  that  unless  the  terms  were  accepted  or 
the  balances  and  interest  thereon  paid  on  or  before  the 
20th  of  February  instant,  he  should  consider  that  the 
:  holders  did  not  intend  to  complete  their  contracts,  and 
;  would  not  thereafter  claim  the  certificates  and  he  should 
therefore,  after  the  said  20th  of  February,  dispose  of  or 
keep  the  certificates,  and  put  the  proceeds  or  the  value 
of  them  to  the  credit  of  the  holders,  on  account  of  the 

balance 
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balance  and  interest  dae,  and  hold  them  answerable  to 
him  for  any  loss  or  deficiency.  On  the  14feh  of  Maxf 
following,  Hennings  tendered  to  jRothschild  the  amount 
of  the  instalments  with  interest  thereon  at  5  per  cent. 
BoikschUd  refused  to  accept  the  money,  and  tdd  //en- 
nings  he  had  nothing  to  do  with  him,  —  that  be  was  too 
late.  On  the  Sd  of  June^  Hennings  wrote  a  letter  to 
BoihschUd  again,  offering  the  balance  and  interest,  and 
saying,  that  if  Bothschild  should  continue  to  refuse  to 
deliver  the  stock  certificates,  he  required  an  immediate 
return  of  the  deposit,  and  would  commence  an  action  to 
recover  it.  JRotAsckildj  upon  receipt  of  this,  told  the 
bearer  he  must  go  to  his  lawyer.  The  price  of  the 
Neapolitan  scrip  began  to  fall  on  the  1st  of  February 
1828,  and  continued  to  fall  until  the  latter  end  of  ApriL 
In  the  beginning  of  ilfoyan  advance  took  place  of  abou 
d  per  cent  from  its  lowest  price. 

In  the  argument  before  us,  the  learned  counsel  for 
Bathschildj  the  plaintiff  in  error,  observed  that  an  action 
in  this  form  could  not  be  maintained  by  a  purchaser  of 
the  receipts,  but  he  chose  to  rest  his  client's  case  rather 
on  the  general  question  and  merits  than  on  the  form  of 
the  action,  and  contended  that  Hennir^gs  not  having 
complied  either  with  the  terms  originally  proposed,  or 
with  those  that  afterwards  were  offered,  had  himself 
broken  the  contract,  and  was  not  entitled  either  to 
recover  damages  for  the  non-performance  of  it,  or  to' 
treat  it  as  rescinded  and  claim  a  return  of  the  money 
paid,  BothsckikTs  engagement  to  deliver  the  certificates 
on  the  receipt  of  the  further  sums  being  in  itself  a  suf- 
ficient consideration  for  the  payment  of  the  first  sum ; 
and  be  cited  the  case  of  Dolorei  v.  Boihschild{a\  decided 


1829. 

RomtCBlLB 

HniNiMos.* 


(a)  \  Sim,  ^  Stvu  590. 


by 
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by  Sir  John  Leach  when  Vice-Cbftacellor  b  tfi^  yefu!" 
1824b.  That  case  was  not  quot^  in  the  afgam^t  hi  the 
present  cause  before  the  Court  of  Common  Pleaa*  Vi 
was  a  bill  filed  by  another  holder  of  simibur  reodpt%. 
who  had  in  like  manner  neglected  to  cShx  any  pigment, 
after  the  first,  until  the  month  of  June  1835,  and  then 
by  liis  bill  prayed  that  the  defendant  might  be  decreeii 
either  to  deliver  the  certificates  or  return  the  deposit 
His  Honour  observed,  that  time  was  material  in  a  case 
like  the  present,  because  the  value  was  exposed  to  daily 
variation,  and  although  the  time  of  payment  originally 
proposed  had  been  waived  by  Bothsckddi  the  nvaiver 
was  only  upon  condition  that  the  payment  should  be 
made  at  the  extended  times,  which  had  not  been  done ; 
and  he  added,  that  the  claim  of  the  then  plaintiff  to  a 
return  of  the  deposit,  as  being  retained  by  the  defendant 
without  consideration,  could  not  be  maintained,  because 
the  plaintiff  had  full  consideration  for  the  deposit,  in  the 
option  which  the  scrip  receipts  gave  him  to  become  the 
proprietor  of  so  much  stock  by  payment  of  the  balance 
of  the  price  on  the  day  named ;  and  this  was  not  the  less 
a  consideration,  because  the  plaintiff  did  not  think  fit  ta 
avail  himself  of  the  option. 

My  Brother  Parke  having  been  concerned  as  counsel 
in  the  cause,  has  taken  no  part  in  our  deliberations. 
My  other  learned  Brothers  and  I  agree  entirely  with 
the  opinion  of  his  Honour,  and  we  could  not  express  it 
in  better  terms  than  those  which  are  contained  in  the 
report  referred  to. 

The  judgment  of  the  Court  below  must  therefore  be 
reversed. 
~^  Judgment  reversed. 
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Chanter  agamst  The  Rev.  P.  Glubb  and     FHday, 

^  JUaySSd. 

J,  Burke,  Esq. 

'T'RESPASS  for  seizing  and  impoundii^  two  cows  of  ^.Wng lessee 
the  plaintiff.     Plea,   general   issue.     At  the  trial  pouodedfor 

them  with  the 

before  Best  C.  J.  at  the  Summer  assizes  for  the  county  mpecUTe  oc- 
of  Devon^  a  yerdict  was  found  for  the  plaintiff  with  one  ^^^^ente, 
shilling  damages,  subject  to  the  opinion  of  this  C!ourt  u,°ey^Idned 
onthefoUowmgcase:-  ^^'S:^ 

Before  and  at  the  time  of  makinir  the  assessment  «»Pfc*«^«  ^^^ 

o  to  their  own 

hereinafter  mentioned,  and  also  before  and  at  the  time  "se,  with  the 

remaining  nine 

of  the  issuing  of  the  warrant  hereinafter  mentioned,  the  p«rts,  from 

which  no  sever- 

plaintiff  was  the  lessee  for  years  of  the  tithes  of  the  ance  took  piece. 
parish  of  Hafiland,  in  the  county  of  Devofh  under  a  not  bargained 
grant  of  them  by  deed  from  the  impropriators  thereof,  ^matun^, 
Under  this  lease  he  did  not  take  them  in  kmd,  nor  did  ^J^^^^^, 
he  demise  or  grant  them  to  the  respective  occupiers  of  ??^"'/°^ 
the  lands  from  which  they  accrued,  or  to  any  other  either  to  anr 

qiecific  mode 

person  or  persons  ^y  any  deed  or  deeds,  but  he  com-  of  cultivating 

.  .the  lands,  or  to 

pounded   for  them  with   the  respective  occupiers  by  the  amount  of 
several  parol  agreements,  under  which  they  retained  the  ptrticoiar  year, 
tithes  accruing  on  their  respective  lands  to  their  own  S«.m^5jtraa 
use^  with  the  remaining  nine  parts,  from  which  no  se-  EJJ^iJ^^Held 
verance  in  fact  took  place.    These  parol  agreements  *>>•»«*>•  i«8«e 

*^  r  o  was  an  oea<;ntfr 

enured  from  year  to  year,  and  were  considered- and  e^<i(A«t  within 

the  meaning  of 

treated   by  the  parties  as  determinable  only  by  six  those  words  in 

the  hiriiway 

months'  notice.     Under  them  the  tithes  were  not  bar-  acts,  and  liable 

■       tiiii  ■II  to  be  rated  as 

gained  and  sold  when  at  maturity,  but  the  agreements  mch. 
were  pro$pective,  and  had  no  reference  either  to  any 
specific  mode  of  cultivating  the  lands,  or  to  the  amount 

of 
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1829.  of  produce  in  any  particular  year.  The  composition 
monies  in  respect  of  the  tithes  so  retained,  were  by  the 
agreements  payable  half  yearly.  The  assessment  above 
alluded  to  was  a  composition  in  money  in  lieu  of  the 
statute  duty  in  kind  duly  assessed  upon  the  occupiers 
of  lands,  tenements,  woods,  tithes,  and  hereditaments 
within  the  said  parish,  for  the  amendment  and  preserva- 
tion of  the  public  highways  in  the  same  parish;  and  the 
plaintiff  was  therein  charged  in  the  sum  of  !!/•  17^.  as 
his  share  and  proportion  of  the  said  composition  in 
respect  of  his  occupation  of  the  tithes  above  mentioned. 
The  payment  of  the  said  assessment,  the  amount  of 
which  was  not  in  dispute,  was  duly  demanded  and 
refused.  The  defendants  were  at  the  time  of  the  con- 
viction hereinafter  mentioned  and  the  issuing  of  the 
warrant,  justices  of  the  peace  for  the  county  of  Devon. 
Upon  the  complaint  of  the  surveyors  of  the  parish,  the 
plaintiiFwas,  after  due  summons,  hearing,  and  proof,  con- 
victed of  the  non-payment,  and  after  order  and  refusal 
to  pay  the  same,  the  warrant  under  which  the  seizure 
was  made,  was  duly  issued,  and  the  seizure  took  place. 
The  action  was  brought  after  a  month's  notice,  and 
within  the  proper  time  for  that  purpose.  The  question 
for  the  opinion  of  the  Court  was,  whether  under  the 
circumstances  the  plaintiff  was  liable  to  the  payment  of 
(he  first  mentioned  composition,  as  an  occupier  of  tithes 
widiin  the  said  parish. 

Coleridge  for  the  plaintiff.  The  question  is,  whether 
the  plaintiff  is  an  occupier  of  tithes  within  the  meaning 
of  the  highway  act  13  6.  3.  c,  78.,  which  imposes  statute 
diity  upon  the  inhabitants  and  occupiers  of  lands,  tene- 
ments, woods,  tithes,  and  hereditaments.     There  can 

be 
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be  no  primary  or  immediate  occupancy  of  tithe,  for  it       1829. 

is  not  ilk'  its  own  nature  capable  of  occupancy  more  than      ^ 

a  rent  or  common  is,  and  is  in  truth  in  its  nature  but       agmna 

GX.UB«* 

a  rent,  it  cannot  pass  by  itself  but  by  deed  and  as  other 
things  which  lie  in  grants  Holder  v.  SmaUbrook  {a)^ 
The  question  is  not  as  to  the  tide,  but  the  fact  of  oc- 
cupation. It  cannot  be  necessary  in  order  to  fix  the 
rate,  to-  scrutinize  the  title  of  the  holder.  Visible  oc- 
cupation must  be  the  rule  to  decide  by.  The  question 
is,  who  has  the  corporeal  tenth,  or  the  incorporeal  right 
to  take  it  The  plaintiff  has  neither.  He  has  money  in 
lieu  of  them,  which  he  will  equally  receive^  whether 
there  be  in  fact  any  titheable  matter  or  not.  Suppose 
in  any  year  during  which  the  composition  for  sheaf 
tithe  is  on  foot,  that  the  compounding  land-owner  for 
any  reason  should  raise  no  com ;  there  will  then  be  no 
titheable  matter,  yet  the  kssee  will  receive  all  that  he 
receives  now;  will  he  then  be  an  occupier  of  tithes^ 
when  no  tithes  in  fact  exist  ?  [Lord  Tenterden  C.  J. 
The  case  of  The  King  v.  The  InhabiiatUs  of  Lambeth  (6) 
shews  that  the  parson,  though  he  agrees  that  the 
tenant  shall  retain  the  tithes,  is  an  occupier  of  the 
tithes  within  the  48  Eliz.  c.  2.  If  there  be  no  dis- 
tinction between  those  words  as-  used  in  the  ^^Eli«* 
and  in  the  highway  acts,  that  authority  is  decisive 
against  you.]  The  words  there  used  in  the  48  Eli». 
are,  '*  by  taxation  of  every  inhabitant,  parson,  vicar, 
and  other,  and  of  every  occupier  of  lands,  houses, 
tithes  impropriate,,  propriations  of  tithes,  coal-mines,^ 
&C.  In  Rex  v.  The  Justices  of  Buckinghamshire  {c)j  the 
question  was  raised,  whether  a  person  who  lets  his 
tithes  from  year  to  year  to  the  occupiers  of  the  lands 

(a)  rough.  191.  (6)  1  Sir.  525.  (c)  lB.4^e.  488^ 

respect- 


OtDU. 
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ISM.       re8pecti?el79  whereon  they  are  produced,  was  liable  to  |»e 
.  rated  to  the.repeir  of  iihe  highways,  and  The  Q^een  ▼• 

VHAMTSB 

againat       Bortiefi  (o)  was  cited,  *but  the  Court  intimated  that  it 
Was  a  Question  admitting  of  doubt,  and  Lovd  TaUer^ 
den  C.  J.  ohseryed,  that  the  48  Elix.  c.  2.  went  much 
forther  than  the  highway  acts;  and  in  Rex  v.  Lacy{b) 
Bitt/kf  J»  observed,  that  die  language  of  the  IS  G.  9. 
e.  78*  was  very  different  from  that  used  in  the  4S  JSfe.; 
that  the  last  mentioned  statute  made  all  local  visible 
property  Uable  to  be  rated,  and  parsons  and  vicars 
were  rateable  under  it  eo  nomine.     The  party  in  jBat 
V.  LoMkeih  (c)  was  to  be  made  liable  as  an  inhabitant 
having  ability,  and  the  Court  therefiMre  looked  to  see 
where  the  profits  were.    That  case  cannot  be  supported 
on  the  principle  contended  for  by  the  defendant,  Sat^ 
according  to  one  report  of  k,  the  lessees,  who  were  hdd 
ebai^^esdble,  held  the  tithes  only  by  a  verbal  agreement 
(8  Jifat2.61.),  and  the- reason  assigned  fiyr  the  decision  is^ 
that  they  underlet  at  6^.  per  acre  profit    [Lord  Ten* 
terden  C.  J.   That  must  be  a  mistake.]     He  case,  itow- 
ever,  may  be  supported  on  the  princ^Ie  that  under  the 
48JS(».  the  lessees  were  rateable,  as  inhabitants  jre- 
eeiving  profits,  according  to  their  aibiliQr.    fiut  k  is  so 
variou^  reported,    that  it  is  not  entitled   to    greait 
weight  (^»    Bex  v.  Titmer  {e)  and  Bex  v.  Scing^  {g)  art 
of  poor  Tate. 


Manning  contrl^.    Jlie  Qfseen  v.  BmHett  shews  thai 
the  tenants  of  the  land  in  this  case  are  not  the  occupiers 

OtJ  J'm.  Mr.  Foot  Mate  (F),  pi.  4.  (b)  SJS.  j-C.  708. 

(c)  lStr,525, 

(d)  1  Str.  525.     8  Mod,  61.    11  Mod.  S75.    JFortCMcue,  SIS.    Tin.  Jbr, 
Foot  (F),  pi.  7. 

W  1  «r.  77.  (g)  1  l^r.  lOa 

of 


>. 
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of  the  tithesy  but  that  the  person  who  by  law  is  entitled  ISM. 
to  receive  them  is.  It  was  there  held  that  a  parson  who 
lets  his  tithes  to  the  parishioners  may  be  taxed  to  the 
poor  rate,  for  the  letting  is  but  an  agreement  with  the 
parishioners  to  retain  the  tithes,  though  it  was  objected 
that  the  parishioners  were  occupiers,  and  so  the  parson 
not  rateable.  Here  the  lessee  stands  in  lieu  of  the 
farsoo.    £He  was  then  stopped  by  the  Cottrt.] 

Lord  T£NTSBD£N  C  J.  In  strictness  of  language 
ihere  cannot  be  an  occupier  (rf*  ttihe,  tithe  in  its  natnve 
not  beiag  the  subject  matter  of  occupation.  Gitiag, 
however,  a  reasonable  construction  to  these  words  as 
used  in  the  highway  acts,  we  mo^  understand  tlie 
ocei^ier  of  tithes  to  be  the  person  who  receives  the 
tenth  part  of  the  produce  of  the  land*  Here  die  plaintiff 
was  that  person,  and  was,  therefore,  properly  assessed 
for  the  rq>air  of  the  highway.  The  judgment  of  the 
Court  most  be  for  the  defendant. 

Batuit  J.  It  b  very  desirable  that  in  questions  of 
this  description  there  should  be  certainty,  and  that  nice 
diatinctions  should  not  prevail.  Here  the  money  pay- 
ment is  the  substitute  for  the  tatfae.  Where  the  owner 
^the  tithe  grants  out  and  conveys  any  of  the  tithe  to 
nnother,  that  other  is  the  occopier..  Where  the  right 
continues  in  himself  he  is  the  occupier.  The  plaintiff 
was  therefore  the  occupier  in  the  present  instance. 

LiTTUCDAJLE  and  Parke  Js.  concurred. 

Judgment  for  the  defendant* 
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ISM. 


George  Pearse  against  John  Pearse  the 
Younger,  and  Elizabeth  Margaret  his 
Wife. 

By  ED  order  of   15  Y  an  order  of  nisi  prias,  this  cause,  and  att  matters 

nisi  pnus,  an        *->    ^        ^  ' 

oction  at  law,  in  difFerence  between  the  parties  to  the  rule,  or  any 

•nd  all  matters 

in  difference  be-  or  either  of  them  at  law  and  in  equity,  including  the 
ItUwMdLin'"  Chancery  suit,  wherein  the  defendants  were  plaintiffi, 
l^^l^ln^%  and  the  plaintiff  and  Admiral  Thomas  Pearse  (who 
suit,  were  re-     thereby  consented  to  become  a  party  to  the  rule)  were 

ferred  to  an  ar-  -^  r      J  / 

bitrator,wijoby  defendants,  were  referred  to  the  arbitrament  of  a  bar- 
bis  award  or- 
dered that  a       rister,  who  awarded  that  TAomas  Pearse  should,  at  a 

sum  of  money       .  j     i  i         .  .1  -..»»> 

should  be  paid  time,  and  place  therem  mentioned,  pay  to  John  Pearse 
in  the  action,  ^he  younger,  and  Elizabeth  Margaret^  his  wife^  the  sum 
fa  cSl^D^*'*"  of  2000^,  due  to  thetn  for  principal  money  secured  to 
mfa!!!^  Md"'  ^'  ^*  Pearse  before  her  marriage,  by  a  mortgage 
that  all  pro-       therein  described,  and  that  on  payment  of  that  sum  and 

ceedmgs  therein  ^  '' 

should  utterly     interest,  J.  Pearse  should  deliver  to  JTiomas  Pearse  a 

cease  and  de- 
termine: Held,  release  of  the  mortgage,   and  of  the  int^'est  of  him 

that  the  suit  in      _   ,^  ,    ^    ,^  ,  .        .n     .       1 

equity,  and  alt  J*  Pearse  and  E.  M.  Pearse,  his  wife,  m  the  mortgage ; 
ference  in  that  &°d  he  further  awarded,  that  at  the  time  of  the  oom- 
mattras  in  dtf-    mencement  of  the  action,  there  was  due  from  </.  Pearse 

Sr^lmfct^^re  *°^  -^*  -^'  P^^^^^  ^^  ^**^  ^  Qeorge  Pearse 
thereby  finally    gosi.  l5.  lOrf. ;  and  the- arbitrator  further  ordered,  that 

determmed,  al- 
though one  of    the  verdict  entered   for  the  plaintiff  George  Pearse, 
the  mauers  in 

dispute  in  the     should  be  reduced  to  the  said  sum  of  SOS/.  Is.  lOd,,  bat 

chancery  suit 

was  brought  that  Thomas  Pearse  and  George  Pearse  might  deduct 
tratoTis  a*^ ''  ^he  sum  of  203/.  Is.  lOJ.,  and  the  costs  of  the  action, 
^fbrtwt^"  out  of  the  sum  of  2000/.,  and  that  in  such  case,  the 
the  partiei,  and  payment  of  the  balance  to  John  Pearse  should  be  equi- 
wise  disposed      yaleut  to  and  considered  as  the  payment  of  the  said 

of  than  by  the  "^  "^ 

ending  of  the  2OOO/.9 
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20001.,  and  interest,  by   Thomas  Pearse,  and  of  the        18^9. 
203i.  is.  10.,  and  costs,  by  J*  Pearse,     The  arbitrator        — — 

pBARtC 

then  further  ordered,  that  J.  Pearse  should  forthwith        against 


cause  the  bill  filed  by  him  and  his  wife  against  Thomas 
Pearse  and  George  Pearse,  in  the  Court  of  Chancery,  to 
be  dismissed,  and  that  all  proceedings  therein  should 
utterly  cease ;  and  that  the  costs  of  the  Chancery  suit, 
and  of  die  reference,  should  be  borne  by  the  parties  by 
whom  the  same  had  been  respectively  incurred,  and  that 
the  costs  of  the  award  should  be  paid  by  Thomas  Pearse 
^and  cf.  Pearse*  It  appeared  by  the  affidavits,  that 
E.  M.  Pearse,  one  of  the  children  of  Thomas  Pearse,  in 
^e  year  1819  (then  being  an  infant)  became  entitled, 
under  the  will  of  Jane  SainihiU,  to  a  contingent  share 
in  certain  stocks  and  monies,  in  the  event  of  her  attaining 
the  age  of  twenty«one  years ;  that  after  she  attained  that 
age,  she  settled  an  account  with  the  trustees  and  ex- 
ecutors of  the  will  of  Jane  SainthiU  in  respect  of  that 
shares  and  that  she  was  then  entided  to  2558/.;  that 
Thomas  Pearse  received  such  sum  on  her  account; 
that  in  1826,  the  defendants  <7.  Pearse  and  JS.  M.  Pearse 
intermarried,  and  that  they  applied  to  Thomas  Pearse 
for  an  account  of  the  principal  sum  and  interest  In 
answer  to  this,  Thomas  Pearse  stated  that  he  had  in*- 
vested  2000/.  upon  real  security  for  the  benefit  of 
£.  M.  Pearse,  and  that  she  had  made  a*voluntary  gift 
of  500/.  to  him  Thomas  Pearse.  J.  Pearse  and  E.  M. 
Pearse  filed  a  bill  in  the  Court  of  Chancery  against 
G.  Pearse  and  71  Pearse,  charging  that  they  pretended 
that  she  had  made  a  gift  of  the  500/.,  when,  in  fact,  she 
never  made  any  such  gift.  The  bill  prayed  an  account, 
and  that  it  might  be  decreed  by  the  Court  that  the  defend- 
ants, JljPffars^  and  £.M.P^ar5^,  were  entitled  to  the  500/. 
Vol.  IX.  Kk'  T. Pearse 


PEAtiMEf 
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18£9.       T.  Peqrse  by  his  answer  admitted  that,  upon  the  settle- 
■       ment  of  the  account,  E.  M.  Pearse  wa?  entitled  to  iSBSL^ 

e^gamst  but  be  claimed  to  retain  500/.  as  a  gift.  Before  any 
further  proceedings  were  had  in  the  suit  in  Chancery,  this 
cause  came  on  for  trial  at  tlie  assizes  for  the  county  of 
Somerset^  when  it  was  referred  upon  the  terras  mentioned 
in  the  above  order.  Copies  of  the  bill  and  answer  were 
laid  before  the  arbitrator.  After  the  order  of  reference 
had  been  made,  and  on  the  29th  September  18S8, 
7*.  Pearse  gave  notice  of  bis  intention  to  pay  off  the 
2000/.  at  the  end  of  six  calendar  months  from  the  date 
of  the  notice ;  and  at  the  first  meeting  before  the  arbi- 
trator,  it  was  agreed  between  the  parties  to  tbe  reference^ 
and  assented  to  by  tbe  arbitrator,  that  that  sum  slioald 
be  paid  by  T.  Pearse  to  J.  Pearse  and  £.  Af.  Pearse^ 
his  wife;  and  Uie  only  matters  which  remained  in  dis- 
pute between  the  parties  was  the  sum  of  500/#,  alk^^ed  by 
T.  Pearse  to  have  been  given  to  him  by  his  daughter 
E.  M»  PefU'se.  Kdly  had  obtained  a  rule  nisi  for  settling 
aside  the  award,  on  the  ground  that  the  mere  dusmis^l 
of  a  bill  in  equity  was  not  a  final  determination  of  the 
suit,  and  that  tbe  lyrbitrator  had  not  finally  settled  all 
matters  in  difference  between  the  parties,  inasmuch  as 
he  had  not  made  any  award  as  to  the  sum  of  500/. 

FcUeit  novi  shewed  cause.  Tbe  arbitrator,  by  hb 
award,  has  finally  determined  tbe  matters  submitted  to 
him.  He  has  decided  the  action  at  law^  by  directing 
the  defendant  in  that  action  to  pay  a  sum  of  money  to 
tile  pbuntifis;  he  has  decided  the  suit  in  equity,  by 
ordering  a  sum  of  2000/.  to  be  paid  by  .7.  Pearse  to 
«7.  Pearse  and  £.  M.  Pearse^  his  wife,  and  by  then 
directing  that  the  bill  should  be  dismissed.    It  may  be 

true 
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true  that  a  decree,  that  a  bill  shall  be  dismissed,  can-       1829. 

not  be  pleaded  in  ans^ver  to  a  bill  filed  respecting  the 

same  subject  matter;  but  where  an  arbitrator  awards  that       e§ahut 

a  bill  be  dismissed,  that  is  a  final  determination  of  that 

sort,   because  the  arbitrator  must  be  taken   to   have 

intended  a  substantial  dismissal,  and  perpetual  cesser 

of  the  suit,  Knight  v.  Btirton  {d).    It  does  not  appear 

that  there  were  any  other  matters  in  difference  besides 

those  included  in   the  action  at  law,  and  the  suit  in 

Chancery.     The  principal  question  in  dispute  between 

the  parties  in  the  suit  in  Chancery,  was  investigated 

before  the  arbitrator,  viz.  whether  the  500/.  was  a  gift 

That  being  included  in  the  Chancery  suit,  and  that  suit 

having  been  determined  by  the  arbitrator,  his  award  is 

final  as  to  all  the  matters  submitted  to  him. 

Scarktt  and  Kelltf^  contrft.  The  dismissal  of  a  suit  in 
equity  is  no  bar  to  another  suit,  unless  the  Court 
determine  that  the  plaintiff  has  no  title  to  the  relief 
prayed  by  his  bill.  A  final  decree,  signed  and  enrolled, 
by  which  the  plaintiff's  rights  have  been  conclusively 
determined,  can  alone  be  eflfectually  pleaded  in  bar  to 
another  suit  for  the  same  matter,  Anonymous  (b\  Gre-^ 
gory  V.  Mdesmorth  (c),  Kinsey  v.  Kinsey(d)j  Senkouse  v. 
Earl{e),  Brandfyn  v.  Ord{g).  A  suit  may  be  dis- 
missed at  the  hearing  for  want  of  the  plaintiff's  appear- 
ance; but  such  a  decree  cannot  be  pleaded  in  bar  to 
another  suit  for  the  same  matter,  Pickett  v.  Loggon  {h\ 
Be  Qrepoes  v.  Lane,  {i)  [Lord  Tenterdm  C.  J.  The 
case  ofKni^  v.  Burton  shews,  that  where  an  arbitrator 

(a)  1  StM.  75.  (b)  5  Aik.  809. 

(c)  3  Atk,  G26.  [d)  2  Ves,  576. 

(tf)  9  Vci,  4S0.  (g)  I  Atk.  S7U 

(A)  14  r«.  215.  l<}  15  Fet.  291. 

Kk  2  by 
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1829.       by  liis  award  directs  a  bill  to  be  dismissed,  lie  must  be 
"  understood  to  Itave  decided  coaclusively  the  right  of  the 

against       parties  with  respect  to  all  the  matters  which  were  the  sub- 

FZAESI.  ,  1        ^ 

ject  of  the  suit  in  equity.]  But  assuming  that  the  Court 
will  intend  that  the  arbitrator  meant  a  final  cesser  and 
determination  of  the  suit,  and  therefore  that  the  Chancery 
suit  is  finally  determined^  there  was  in  this  case  a  submis- 
sion,  not  only  of  the  action  at  law,  and  of  the  suit  in  Chan- 
cery, but  of  all  matters  in  difference  between  the  parties. 
The  award  of  the  arbitrator  can  have  no  greater  effect 
than  the  decree  of  a  court  of  equity  would  have.  Now, 
if  there  had  been  a  decree  of  a  court  of  equity  that  the 
bill  should  be  dismissed,  it  would  not  have  prevented 
J,  Pearse  and  his  wife  from  suing  J*.  Pearse  for  the 
500/.  That  was  a  distinct  matter  in  difference  between 
the  parties.  [Lord  Tenterden  C.  J.  It  was  referred  as 
part  of  the  suit  in  equity,  not  as  a  distinct  matter.] 
The  award  determines  the  suit,  but  not  other  matters  in 
•difference. 

Lord  Tenterden  C.  J.  There  was  in  -this  case  a 
submission  of  an  action  at  law,  a  suit  in  equity,  and  of  all 
matters  in  difference  between  the  parties  or  either  of  them. 
The  arbitrator  has  adjudicated  upon  the  action  at  law, 
Jby  ordering. the  defendants  to  .pay  the  plaintiff*  a  sum  of 
money:  he  has  adjudicated  upon  the  suit  in  equity,  by 
ordering  the  bill  to  be  dismissed,  and  each  party  to  pay 
his  own  costs.  It  does  not  appear  that  there  was  any 
matter  in  difference,  between  the .  defendants  in  the 
action  and  T.  Pearse^  not  included  in  the  suit  in  equity. 
The  question  whether  the  500/.  was  a  gifl  or  a  loan, 
was  a  matter  included  in  the  suit  in  equity.  Then  if 
there  weire  no  matters  in  difference  between  the  parties, 
besides  those  included  in  the  action  at  law,  and  the  suit 

in 
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in  equity^  the  arbitrator,  by  his  award,  has  decided  upon        1829. 
those  matters.     The  award,  therefore,  is  good,  and  the 
rule  must  be  discharged. 

Rule  discharged 


George   Barker,    one    of   the   Executors   of  saiwday, 
Matthew  Bowles,  deceased,  against  Charles     "^ 
May  and  Mary  his  Wife,  and  J.  Dennes  and 
Hannah  his  Wife. 


JlfATTHEW  BOWLES  by  his  will  appointed  S.  Tesutord.. 

J^f-I-     ^      ,  _  ^  ,  _  _       Tinea  to  hb  ei- 

Barnes  and  George  Barker  his  executors ;  and  he  ecuton,  their 

devised  to  them,  their  heirs  and  assigns,  his  lands^  tene-  signs,  hUlands^ 

ments,  hereditaments,  &c.,  upon  trust  to  sell  and  dispose  |^tbe  Mme; 

of  the  same,  and  directed  that  the  money  which  should  Siiu themOTey 

arise  from  the  saie,  as  well  as  the  rents  and  profits  until  J^g^^JJ** 

the  sale,  should  be  deemed  to  be  part  of  his  personal  ^?*""^PJ2f  ^ 

estate,  and  that  the  same  monies,    rents,  and  profits  estste,  and  tha 

it  should  be 
should  be  subject  to  the  dispositions  thereinafter  men-  subject  to  the 


tioned  concerning  his  personal  estate.    He  then  directed  nuule  < 
his  personal  estate  to  be  sold,  and  when  the  money  ^Site'^'Ho 
arising  from  the  sale  of  his  personal  estate,  and  from  y^,JI^|j 
the  hereditaments  and    premises    thereinbefore   made  **{°lf*  *^*^i,^ 
saleable,  and  the  rents  and  profits  thereof,  should  have  **»«  money  eri*- 

'  ^      ing  from  the 

been  collected,  he  disposed  of  it  in  the  manner  therein  sale  of  bis  per 

sonal  and  real 

mentioned.  He  bequeathed  several  legacies,  and  among  estate  should 
others  one  to  Mary  May^  the  wife  of  Charles  May,  disposed  of  it 
The  will  was  proved  in  1815.    In  1828  a  citation  issued  nonUoMdiir 

the  will,  and 
among  other  dispositions  he  bequeathed  a  legacy  to  A.  B, :  Held,  that  the  money  arising 
from  the  sale  of  the  real  estate  was  equitable  assets,  and  that  a  legatee  could  not  maintaiD 
a  suit  in  the  ecclesiastical  court  to  recover  his  legacy. 

K  k  S  out 
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1829*  out  of  the  cbnsistorial  court  of  Noivnch,  at  the  suit  of 
r  '  C^'May  and  Mary  hb  wife,  whereby  Barker ^  as  one  of 
against  the  executors  of  M.  Bamlesy  was  cited  to  produce  an 
inventory  and  account  of  the  goods  and  chattels,  &c. 
which  had  come  to  his  possession  as  executor  of  M. 
Bcmles.  Barker  accounted  for  all  the  personal  estate, 
and  admitted  that  he  had  in  his  hands  the.  sum  of 
159/.  165.,  arising  from  the  sale  of  the  real  estate; 
but  contended  that  he  was  not  liable  to  account  for 
the  same,  not  being  part  of  the  personal  estate  of 
M.  Bowles.  May  and  his  wife  then  presented  for  ad- 
mission to  the  judge  of  the  court  a  libel,  for  the  purpose 
.  of  enforcing  payment  of  their  legacy ;  and  the  judge  ad- 
mitted the  libel.  Hutchinson  obtained  a  rule  nisi  for  a 
prohibition,  on  the  ground  that  the  ecclesiastical  court 
could  not  entertain  the  suit,  inasmuch  as  the  devise  was 
of  real  estate ;  and  that  a  devise  of  real  estate,  althou^ 
to  the  executors  for  sale,  was  a  trust,  and  that  the 
monies  arising  from  the  sale  thereof  were  equitable  and 
not  legal  assets. 

The  Solicttor^Gencral  now  shewed  cause.  The  testator 
has  expressly  directed  that  the  proceeds  of  his  real 
estate,  when  sold,  should  be  deemed  part  of  his  personal 
estate.  Besides,  the  executor,  having  inserted  the  pro- 
ceeds of  the  real  estate  in  bis  inventory,  cannot  now  con- 
tend that  they  are  not  personalty.  Here,  too,  the  money, 
having  been  raised  by  the  executors,  is  personalty.  In 
an  anonymous  case  in  Trin.  9  Eliz.  (a)  it  was  held, 
that  a  prohibition  will  not  lie  to  the  spiritual  court  in  a 
suit  for  a  legacy  to  be  paid  out  of  money  arising  from 

(a)  Dyer,  264. 

lands 
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hods  devised  to  the  executors  to  be  sold  for  that  pur-^  1829. 
pose.  In  Une  y.  Napiesden  {a)  it  was  held,  that  a  legacy 
bequeathed  out  of  the  profits  of  leasehold  and  freehold 
lands  might  be  sued  for  in  the  spiritual  court,  although 
the  term  expired  and  the  devisee  of  the  freehold  died  be* 
fore  payment,  because  it  was  a  personal  legacy ;  although 
to  be  raised  out  of  the  profits  of  the  land ;  yet  being 
raised  out  of  the  term  for  years,  as  well  as  out  of  the 
hmd^  and  tlie  executors  having  raised  it,  it  was  reason- 
able there  should  be  remedy  in  the  ecclesiastical  court. 
In  Netter  v.  BreU  {b\  Croke  J.,  who  difiered  from  the 
rest  of  the  Court,  assented  to  the  case  in  Trin.  9  J5/£r., 
for  the  reason  that  the  land  being  sold  the  money  was 
pezsonal,  and  assets  in  the  bands  of  the  executors,  so 
as  it  savours  not  of  the  realty  being  executed.  In 
BasseU  v.  Bassett  (c),  a  legacy  of  800L,  payable  at  twenty- 
one  or  marriage,  was  charged  on  a  mixed  fund,  partly 
real  and  partly  personal.  The  legatee  died  before  twenty-^ 
one  and  unmarried ;  assets  were  admitted.  The  Lord 
Chancellor  refused  to  grant  an  injunction  to  stay  pro- 
ceedings by  the  penional  representative  of  the  legatee  in 
the  ecclesiastical  court  for  the  recovery  of  the  legacy,  as 
that,  court  was  a  proper  jurisdiction  for  legacies  charged 
on  personal  estate* 

Hidchinson  contrd.  The  anonymous  case  Trin. 
9  Elsz,  is  at  variance  with  PaschaU  v.  Kettetichy  4  & 
5  Ph.  Sf  M.  {d).  There  the  testator  devised  that  his 
executors  should  sell  his  land,  and  that  his  daughter 
should  have  a  portion  of  the  money;    the  executors 

(a)  Cro.  Joe.  279.  (6)  Cro.  Car.  396. 

(0  9  Alk.  SOS.  (tf)  Dytr^  151  6. 

K  k  4  made 
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1829i       made  sale,  and.  refused  to  pay  the  legacy.  The  daughter 
„  sued  them   in  the  ecelesiastical  court,  and  this  court 

agaitui  granted  a  prohibition,  because  it  was  not.  a  legacy  testa-» 
mentary,  but  out  of  land ;  and  in.  a  note  to  this  case  it  is 
said,  that  this  bookjs  afiBrmed  by  Coke  to  be  the  better 
law,,  and  that  he  shall  sue  in  the  court  of  the  king  Sat  the 
money ;  and  so  it  was  adjudged  two  or  three  times  in  the 
course  of  his  practice  by  Coke^  and  Sambem  v.  Sambem  (a) 
is  referred  to.  In  Edwards  y.  Graves  {b)  there  was  a  de^ 
Ti^e  to  trustees  to  sell  land,  and  to  dispose  of  the  money- 
to  the  defendant  and  three  others  equally..  The  land 
was  sold^  and  the  defendant  sued  in  the  spiritual  conrt 
for  the  fourth  part  of  the  money.  The  Court  of  King's 
Bench  held  that  neither  die  land  nor  the  monqr  was 
testamentary,  for  it  was  not  assets  to  pay  debts,  but  a  sum 
arising  out  of  land,  and  appointed  to  special  uses  in  way 
of  equity^  and  not  as  a  legacy,  and  therefore  was  not  to 
be  sued  for.  in  the  ecclesiastical  court,  but  in  a  court  of 
equity;  and  that. court  cannot  hold  plea  of  a  legacy  in 
equity  but  where  it  is  a  legacy  in  law,  indeed;  for  they 
must  hold  plea  by  their  law,  as  our  courts  of  law  do. 
So  in  Bastard  v.  Slockwell{c)  it  was  held,  that  none  can 
sue.  in  the  ecclesiastical  court  for  a  legacy  arising  out  of 
land,  because  not  within  their  conusance.  This  is  con* 
sistent  with  4  Bac.  Abr.  tit  Legacy^  (M),  and  Shepherd^s 
Touchstone^  450.  In  Lewin  v.  Okeley{d)  Lord  Hard' 
mcke  decided,  that  wherever  an  executor  is  also  the 
trustee  for  payment  of  debts,  the  assets  shall  still  be 
equitable,  and  not  legal.  In  SiUc  v.  Prime  {e\  all  the 
cases  were  reviewed  by  Lord  Camden^  and  he  deetjjed 

(a)  2  J&tt/#.  357.  (h)  Hob.  265. 

(c)  2  Show.  50.  {d)  2  Jtk\  50. 

(«)  1  Bro»  Cha,  Cau  158.  in  notes. 

that 


May. 


IN  THE  Tenth  Yeab  of  GEORGE  IV.  49S 

that  whereveF  the  land  is  devised  for  payment  of  debts        ]&d9. 
to  the  same  persons  who  are  executors*  the  assets  are 
eqaitable*     This  decision  was  confirmed  and  acted  upon        a^amu 
by  Lord  Eldan  in  Bailey  v.  Ekins  {a)  and  Shiphard  v. 
Lutaidge  (i).     These  authorities  establish  that  a  devise 
for  payment  of  debts  makes  equitable  assets. 

Lord  Tenterden  C.  J.  The  rule  for  a  prohibition 
must  be  made  absolute.  In  some  of  the  older  cases  it 
has  been  held,  that  where  land  is  devised  to  be  scdd  by 
executors,  or  devised  to  executors. to  be  sold,  the  pro^ 
ceeds  arising  from  the  sale  are  legal  assets.  B^t.  later 
eases  have  established,  that  if  land  be  devised  to  trustees 
to  be  sold  for  payment  of  debts;  and  the  ^ame  persons 
are  executors^  the  effect  of  that  is  to  create  a  charge 
upon  the  land  to  the  amount  of  the  debts,  and  that 
when  soldy\the  proceeds  in  the  hands  of  the  executors 
are  equitable  and  not  legal  assets;  and  that,  con- 
sequently, a  legatee  entitled  to  a  proportion  of  such 
assets  cannot  sue  for  them  in  the  Ecclesiastical  courts 
In  Clay  v.  WiUis  (c\  there  was  a  devise  to  two  persons 
in  trust,  to  sell  and  pay  debts,  and  the  same  persons 
were  appointed  executors  :  it  was  held,  that  the  money 
arising  from  the  sale  of  the  land  was  equitable,  and  not 
legal  assets.  BayUjj  J«  there  says,  "  The  money  be- 
came equitable  assets  for  two  reasons ;  first,  because  the 
subject-matter  of  the  devise  was  equitable  property  at 
the  death  of  die  testator ;  and,  secondly,  because  it  was  a 
devise  to  pay  debts ;''  and  then,  after  observing  that  the 
subject-matter  of  the  devise  being  an  equity  of  redemp- 
tion was  equitable  assets,  he  says,   ^*  As  to  the  second 

(a)  7  Vet.  319.  (6)  8  Vt%.  26.  (c)    I  B,^  C.3«4- 

ground^ 
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Mat. 


ground^  Lewin  v.  Okeley  (a)  is  precisdy  in  point ;  that 
was  followed  hySilk  v.  Prime  (d),  in  which,  all  the  cases 
were  falljr  considered;  and  Nevpton  v.  Bermet  {c)  to  the 
same  eflPect;  and  those  cases  have  since  been  confirmed 
by  Lord  Chancellor  Eldan  in  Bailet/  v.  Mins  {d),  and 
Shiphard  v.  Luiwidge  {e)^  in  which  he  said,  that  it  made 
no  difference  whether  the  descent  were  broken  or  not; 
1.  e.  whether  the  land  were  devised  to  trustees  to  sell,  or 
descended  to  the  heir  charged  with  the  debts.     There 
certainly  are  some  old  cases  in  which  it  is  said,  that  if 
land  be  devised  to  trustees  for  payment  of  debts,  and 
the  same  persons  are  made  executors,  the  assets  will  be 
legal ;  but  the  cases  which  I  have  mentioned,  and  all 
the  modern  decisions,  are  the  other  way.'*    That  case 
is  not  distinguishable  in  principle  from  the  present. 
Without  that  additional  authority,  I  should  have  thought 
that  the  principles  laid  down  in  the  cases  cited  furnish  a 
plain  intelligible  rule,  that  where  lands  are  devised  to 
executors   to  be  sold   for  the  payment  of  debts   and 
legacies,  the  money  arising  from  the  sale  is  to  be  deemed 
equitable,  and  not  legal,  assets.     Here  the  executors 
are  trustees  of  the  money  arising  from  the  sale  of  the 
land;  the  money  constitues   equitable,  and  not  legal, 
assets.     It  is  quite  clear  the  testator  cannot  alter  the 
legal  character  of  the  property,  by  directing  that  it  shall 
be  considered  part  of  his  personal  estate.     The  rule  for 
a  prohibition  must  be  made  absolute. 

Rule  absolute. 


(a)  2  Jik,  50. 

(c)  1  Bro.  Cha.  Cat.  134. 

(O  8  rc9.S6. 


(6)  1  Bro,  Cha.  Ca».  138.  ia 
(d)  7  Vet.  319. 
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Doe  dem.  Harris  and  Chc£S£  against  Bodek-   Monday, 
HAM  and  Another. 

EJECTMENT  for  certain  lands  in  the  township  of  By  a  local  en- 
'^         cloture  act  it 

StepletoHj  in  the  parish  of  Presteign^  in  the  county  was  proTided, 

of  Hereford.     The  declaration  contained  only  a  joint  the  office  of  a 

demise  by  Harris  and  Cheese^  laid  on  the  2d  of  Feb-^  should  become 

ruary  1825.     Plea,   not  guilty.     At   the  trial   before  "^^^'^^ 

Park  J.,    at   the  Hereford   Spring  assizes    1826,   the  ^in^SSrf 

learned  judge  directed  that  the  plaintiff  should  be  non-  ^•J*'^^" 

suited :  and   upon  a  motion  to  set  aside  such  nonsuit,  common  nghti 

in  the  pariih 
made  by  the  said  plaintiff  in  Easter  term  1826,  this  (nichTaiueto 
'  be  aaoertained 

Court  recommended  that  the  several  matters  and  facts  aocoiding  to 

should  be  stated  in  a  special  case  for  their  opinion,  as  m^J^S^h! 

follows:—  the  last  ratea 

made  for  the 
By  an  act  of  parliament  made  in  the  year  1810,  for  reUef  of  the 

poor  in  tho  sua 
inclosing  lands  in  the   township  of  Stepleton,  in  the  parish)  present 

at  a  public 
roeetiDg,  should 
deok  aaolber.  And  by  another  clause,  thai  out  of  the  lands  to  be  allotted,  the  commis* 
sioncrs  should  allot  a  part,  in  Uieir  judgment  sufficient,  when  sold,  to  defray  the  eipensca 
of  eafrying  the  act  into  eflfoct ;  and  if  it  should  prove  insufficient,  the  deSdency  should  be 
made  up  by  the  persons  interested  in  the  lands  to  be  enclosed,  and  should  be  paid  in  such 
proportions^  and  at  such  times,  as  the  commissioners  should  direct.  And  by  another  dauae 
it  was  enacted,  that  the  commissioners  should  once  a  year  lay  their  accounts  before  a  justice 
of  the  peace,  and  get  them  allowed  by  him,  and  that  no  cliarge  or  item  in  such  account 
should  be  binding  on  the  parties  concerned,  or  valid  in  law,  unless  the  same  should  have 
been  duly  allowed  by  such  justice ;  and  an  appeal  was  given  against  the  accounta  or  rataa 
to  be  mikle  by  the  commiasioneis. 

The  office  of  commissioner  having  become  vacant,  a  new  one  was  elected  by  the  lord  of 
the  manor  and  the  major  part  in  value  of  the  proprietors  of  lands  at  a  public  meeting.  No 
one  there  disputed  that  he  had  such  majority,  but  no  reference  was  made  to  the  poor-rates  \ 
Heldt  that  nevertheless  the  appointment  was  valid. 

The  commisiuoners  having  set  apart  and  sold  a  portion  of  the  lands  to  be  allotted,  in 
order  to  defray  expenses,  found  that  there  was  a  deficiency,  and  made  a  rate  upon  the 
parties  interested,  in  order  to  provide  for  that  deficiency.  One  of  those  parties  having 
refused  to  pay :  Held,  that  the  commissioners  might  bring  ejectment  under  the  twenty- 
ninth  section  of  the  general  enclosure  act,  41  G^.  7.  c  109.,  to  recover  the  land  allotted  to 
him  in  respect  of  which  the  rate  was  imposed. 

Xbe  commiaaionersy  instead  of  laying  their  accounts  before  a  justice  annually,  bad  dona 
so  only  twice  in  fourteen  years,  and  hi^  not  done  so  for  several  years  before  the  rale  was 
made;  but  there  never  was  any  appeal  against  the  accounta  or  the  rata :  Held,  that  tho 
commissioners  bad  power  to  make  such  rate,  notwithstanding  their  neglect  in  passing  their 
icoottnts. 

oC   JLJIC  -'^  ^^Lcf  y«r  /j&^/U0/^^z^  parish 
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1829.       parish  ofPresietgn,  in  the  county  oi  Hereford^  (reciting, 

amongst  other  things,  that  the  Earl  of  Oxford  was  lord 

Harus       of  the  manor  of  Stepletotij   and  as   such   claimed  to 

ttgainsi  , 

BoDXNuiitf.     be  mterested  in  the  soil  of  the  lands  to  be  inclosed ; 
and  also  reciting  the  general  enclosure  act  of  41  6.  S. 
c.  IO9O9    it    was   among    other  things    enacted,    that 
Edward  Robson   Ward,  and  John  Harris,  one  of  the 
lessors  of  the  plaintiff,  should  be,  and  they  were  thereby 
appointed  commissioners   for  dividing,   allotting,  and 
inclosing  the  lands  therein  mentioned,  and  for  carrying 
that  act,  and  the  said  recited  act,  into  execudon,  subject 
to  the  rules,  orders,  and  directions  therein  contained, 
and  also  subject  to  the  powers,  provisoes,  and  regu- 
lations of  the  said  act  of  41  G.  S.,  except  where  the 
same  were  thereby  varied  or  altered.      And  it   was 
thereby  further  enacted,  that  in  case  the  said  Edward 
Sobson  Wardj  or  jokn  Harris,  should  die,  or  refuse  or 
neglect  to  act,  or  become  incapacitated  to  act  as  com- 
missioners for  the  purposes  of  the  said  act,  then  and  in 
every  such  case  the  lord  of  the  said  manor,  with  the  major 
part,  in  value,  of  the  proprietors  of  lands  and  common 
rights  in  the  said  parish  (such  value  to  be  ascertained 
according  to  their  respective  assessments  in  the  then 
last  rates  made  for  the  relief  of  the  poor  of  the  said 
parish),  present  at  some  public  meeting  to  be  holden,  &c. 
should    elect    another.      And   it   was   thereby  further 
enacted,  that  the  said  commissioners  should  assign,  set 
out,  and  allot  unto  and  for  the  lord  of  the  said  manor 
so  much  of  the  said  common  and  waste  lands,  thereby 
directed  to  be  divided  and  allotted,  as  in  the  judgment  of 
the  said  commissioners  should  be  equal  in  value  to  one 
sixteenth  part  of  the  said  commons  and  waste  lands. 
And  it  was  thereby  also  further  enacted,  that  the  said 

com* 
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commissioiiers  should  from  time  to  time  set  out  and        1829. 

allot  such  part  or  parts  and  parcels  of  the  said  common 

and  waste  lands,  as  they  should  adjudge  sufficient  in  value,       Harkm 

"  againsi 

when  sold,  to  defray  the  necessary  charges  and  expences     Bouhbam. 
attending  the  applying  for  and  obtaining  that  act,  and 
carrying  the  same  and  the  said  recited  act  into  effect, 
and  of  surveying,   measuring,  planning,  &c.    And  it 
was  lliereby  further  enacted,  that  if  the  money  arising 
by  the  sale  of  such  allotment  or  allotments  as  afotesud 
should  not  be  sufficient  to  defray  all  the  charges  and 
expences.  aforesaid,  then  the  deficiency  should  be  made 
up  by  the  several  persons  interested  in  the  said  lands 
thereby  directed  to  be  divided  and  inclosed,  and  should 
be  paid  in  such  shares  and  proportions,  and  within  such 
Ume,  and  to  such  person  or  persons,  as  the  said  com- 
missioners should  direct,  nominate,  and  appoint     And 
it  was  thereby  further  enacted,  that  once  at  least  every 
year,  during  the  execution  of  that  act,  such  year  to  be 
computed  from  the  day  of  passing  thereof,   the  said 
commissioners  should,  and  they  were  thereby  required 
to  make  a  just  and  true  statement  or  account  of  all 
sums   of  money  by  them  received  and  expended,  or 
due  to  them  for  their  own  trouble  and  expences  in  the 
execution  of  that  act ;  and  such  statement  or  account 
when   so   made,   together  with   the  vouchers  relating 
thereto,  should  be  by  them  laid  before  some  one  or 
more  of  his  majesty's  justices  of  the  peace  for  the  said 
countf  o( .  Herefordj  to  be  by  him  or  them  examined 
and  balanced;   jand  such  balance  should   be  by  such 
justice  or  justices  stated  in  the  book  of  accounts  to  be 
kept  in  the  office  of  the  clerk  of  the  said  commissioners, 
and  no    charge  or  item  in  such  statement  or  account 
sboald  be  binding  on  the  parties  concerned,  or  valid  in 

law. 
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1829.  law,  unless  tbe  same  should  have  been  duly  aliowed  by 
■  7"  ^^^^  justice  or  justices.  And  it  was  thereby  fiirther 
Harris       enacted,  that  if  any  person  or  persons,  body  or  bodies 

against 

Bdmvram.  politic,  corporate,  or  collegiate,  should  think  himself, 
herself,  or  themselves  aggrieved  by  any  thing  done  in 
pursuance  of  the  said  recited  act  or  that  act,  (other  than 
and  except  such  orders  and  determinations  of  the  said 
commissioners  as  were  by  the  said  recited  act  or  tiiat 
act  declared  to  be  final  and  conclusive,  and  except  in 
such  cases  wherein  an  issue  at  law  should  be  tried  as 
thereinbefore  mentipned,)  then  and  in  every  such  case 
he,  she^  or  they  might  appeal  to  the  justices  of  the  peace 
at  the  general  quarter  sessions. 

In  the  month  of  March  1822  the  said  Edward  Bobson 
Ward  died ;  and  on  the  28d  oi  April  1822,  at  a  meeting 
held  for  the  purpose  of  appointing  a  commissioner  in 
the  room  of  the  said  Edward  Robson  Wardj  due  notice 
thereof,  and  of  the  intent  thereof^  having  been  preidously 
given  as  required  by  the  said  local  act,  the  then  agent  of 
the  lord  of  the  said  manor,  and  certain  proprietors  of 
lands  and  common  rights  in  the  said  parish  present  at 
such  meeting,  by  writing  under  their  hands  elected  and 
appointed  the  said  Jokti  Cheese  to  be  a  commissioner  in  the 
room  and  stead  of  the  said  Edward  Bobson  Ward.  The 
proprietors  who  attended  such  meeting,  and  signed  die 
appointment  as  aforesaid,  were  the  major  part  in  value, 
being  nearly  five  sixths  in  value  of  the  then  proprietors 
of  lands  and  common  rights  in  the  said  parish;  but  sndi 
value  was  not  ascertained  according  to  any  assessment 
in  the  then  last  rates  made  for  the  rdief  of  the  poor  in 
the  said  parish.  It  did  not  appear  there  was  any  dispute 
or  diflference  as  to  the  value  of  their  respective  lands  or 

rights 
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rights  of  commoD,  or  that  any  one  required  the  pro*        \SW*  ^ 
duction  of  such  assessments  at  the  said  meethig.  '    7* 

A  considerable  quantity  of  the  lands  mentioned  in  the       Habku 

against 

local  act  was  sold  in  or  about  the  yeai*  1811,  under  the  BoDumAiii' 
powers  of  that  act,  to  defray  the  charges  and  expences 
mentioned  in  the  said  act  in  that  behalf;  and  the  monies 
arising  from  such  sale,  together  with  interest  upon  the 
same,  amounting  in  the  whole  to  about  1200/.,  was  re- 
ceived by  the  commissioners.  This  sum  being  after- 
wards found  insufficient  to  defray  the  whole  of  such 
charges  and  expences,  and  there  being  a  deficiency  in 
that  respect  to  the  amount  of  8S8/.,  the  commissioners, 
on  the  20th  of  November  1S2S,  made  a  certain  rate, 
directing  and  appointing  the  said  deficiency  to  be  made 
up  by  the  several  persons  interested  in  the  said  lands  by 
the  said  act  directed  to  be  divided  and  inclosed,  in 
certain  shares  and '  proportions  therein  mentioned,  and 
thereby  directed  the  same  to  be  paid  into  the  bank  of 
Messrs.  Coleman  and  Co.  Leominster^  on  or  before  the 
15tb  day  of  December  then  next 

Soon  after  the  passing  of  the  said  local  act,  and  in 
the  year  1819,  the  then  commissioners  duly  allotted  the 
remainder  of  the  lands  mentioned  in  the  said  act,  and 
being  about  181  acres,  unto  the  said  Earl  of  Oxford^ 
and  the  several  owners  and  persons  interested  therein, 
by  virtue  of  their  respective  common  rights;  the  allotr 
ment  of  the  said  Earl  of  Oxford  being  81  a.  1  r.  80  p^ 
The  allotment  of  the  said  Earl  of  Oxford  was,  imm^ 
diately  after  being  allotted,  taken  possession  of  by  himy 
and  was  at  the  time  this  ejectment  was  brought  oo^ 
cnpied  and  claimed  under  the  Earl  of  Oxford  by  tho 
defendants,  and  is  the  land  sought  to  be  recovered  in 
the  gectment     The  proportion  and  share  of  the  rate 

directed 
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1829.       directed  thereby  to  be  paid,  in  respect  of  the  land  so 

~~        allotted  to  the  said  Earl  of  Oxford^  is  S36/. 
Dos  dena. 

Harris  Before  the  said  15th  day  of  December  notice  of  Uie 

BoDKinuv.  rate  was  given  to  the  defendants,  and  tliey,  and  also  the 
Earl  of  Oxford^  were  then  and  oftentimes  afterwards  re- 
quested to  pay  the  sum  of  SS6/.,  but  have  refused  so 
to  do. 

No  account  was  laid  by  any  of  the  commissioners 
before  any  justice  of  the  peace  of  the  county  of  Hereford 
.  until  the  Slst  day  of  May  1817,  when  an  account  was 
laid  before  Mr.  Ireland^  one  of  his  majesty's  justices  for 
that  county,  and  was  allowed  by  him  on  that  day.  'No 
forther  account  of  the  commissioners  was  laid  before 
any  justice  of  the  peace  for  the  county  by  the  commis* 
sioners,  or  either  of  them,  until  the  12th  day  of  March 
1824,  when  several  further  accounts,  being  the  accounts 
up  to  that  time,  were  laid  before  Dr.  Taylor,  one  of 
his  majesty's  justices  of  the  peace  for  the  county,  and 
were  by  him  allowed  on  that  day.  No  appeal  was  ever 
made  against  the  accounts,  or  any  of  them,  or  against 
the  rate  or  assessment.  The  balance  of  the  accounts 
allowed  by  Dr.  Taylor  was  stated  by  liini  in  the  book 
of  accounts  kept  in  the  office  of  the  clerk  to  the  com- 
missioners. The  defendant  Bodenham  was  in  possession 
ef  the  land  as  tenant  at  the  time  the  rate  was  made,  and 
has  continued  in  possession  as  sudi  tenant  until  the 
present  time.  The  defendant,  Moore,  is  a  trustee  for 
the  Earl  of  Oxford,  and  has  been  from  the  time  of 
making  the  rate  hitherto  the  landlord  of  Bodenham. 
Three  objections  were  made  at  the  trial  to  the  plaintiff's 
right  to  recover. 

1st,  That  the  poor-rates  were  not  referred  to  at  the 
time  of  the  election  o(  Cheese  to  be  a  commissioner. 

2dly, 
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Sdly,  That  as  the  local  act  provided  for  raising  money       1829. 
by  sale  of  part  of  the  lands,  the  twenty-ninth  section  (a)     D^Tdem. 
of  the  general  inclosure  act  was  applicablei  and  there-       ?;^|1^" 
ibre  ejectment  not  maintainable.  Bommhaic. 

Sdly,  That  as  the  accounts  of  the  commissioners  had 
not  been  audited  and  allowed  annually  according  to  the 
directions  of  the  statute,  the  charges  for  which  the  rate 
was  made  could  not  be  deemed  binding  on  the  parties 
concerned,  or  valid  in  law,  and  therefore  the  rate  in 
respect  of  which  the  ejectment  was  brought  was  ill^al. 

These  points  were  argued  in  this  term  by  Maide  for 
the  lessors  of  the  plaintiff,  and  BusseU  Seijt.  for  the 
defendant;  but  as  the  case  is  fully  discussed  in  the 
judgment,  the  arguments  have  been  omitted. 

Cur.  adv.  vuU* 

The  judgment  of  the  CSonrt  was  now  delivered  by 
Lord  Tenterden  C.  J.  This  was  an  ejectment 
brought  by  the  commissioners  under  an  inclosure  act, 
to  recover  land  that  had  been  allotted  under  the  act  of 
parliament  to  the  lord  of  the  manor,  and  of  which  the 
defendants  were  the  occupiers.  The  commissioners  had 
made  a  rate  upon  the  persons  who  were  the  occupants 
of  the  estate,  to  defray  the  deficiency  which  existed  after 
a  sum  of  money  had,  on  the  authority  of  the  local  act, 
been  raised  by  sale  of  a  part  of  the  place  intended  to 

(a)  By  which  (afUr  recitiiig  that  it  may  often  be  provided  by  local  acU 
thai  the  expenses  of  carrying  the  same  into  execution  shall  be  paid  in  pro- 
portion by  the  proprietors  of  lands  to  whom  allotments  shall  be  made)  it 
was  enacted,  that  where  any  such  person  refuses  or  neglects  to  pay  his 
proportion,  the  commissioners  may  leyy  it  by  distress,  or  enter  upon  aod 
lake  possesuon  of  the  premises  so  to  be  aUotted  to  such  person,  and  re« 
ceiTe  and  take  the  rents  and  profits  unt9  such  person's  share  of  the  expensea 
diaU  thereby  or  otherwise  be  paid. 

Vol,  IX.  LI  be 
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IB29*       be  inclosed;  and  the  defendants  having  refused  to  pay 
J     ~       the  suifl  imposed  in  respect  of  the  lands  thus  allotted  to 

Doe  dcm.  *^  *^ 

HAKftn       them,  the  lessors  of  the  plaintiff  brought  this  ejectment 

againtt 

BoDEVHAx^  under  the  authority  of  the  provisions  of  the  general 
mclosure  ac(^  which  authorises  an  ejectment  to  be 
brought  if  the  contribution  imposed  upon  the  owner  of 
an  allotment  by  the  act  of  parliament  is  not  p^id  at  the 
time  appointed. 

Upon  the  argument  several  objections  were  made* 
One  objection  was,  that  Mr.  Cheese^  who  had  been  ap- 
pointed one  of  the  commissioners  after  the  passing  of 
the  act,  had  not  been  duly  appointed,  because  at  the 
time  of  his  election  no  reference  was  had  to  the  poor 
rate,  so  as  to  ascertain  by  the  poor  rate  that  he  had  a 
majority  in  the  way  required  by  the  local  act  We 
intimated  during  the  argument  that  we  thought  there 
was  no  weight  in  that  objection,  inasmuch  as  at  the  time 
of  the  election  all  the  parties  were  agreed,  without  re- 
ference to  the  poor  rate,  that  the  persons  that  voted  for 
him  were  such  a  majority  in  point  of  value  as  the  statute 
required. 

Another  point  made  was,  that  this  was  not  within  tb^ 
operation  of  the  twenty-ninth  section  of  the  general  in- 
closure  act  Now  by  that  section  it  was  enacted,  thalj 
if  any  particular  inclosure  act  shall  provide  that  the, 
expenses  of  the  act  are  to  be  defrayed  by  contribudon 
of  the  persons  to  whom  allotments  are  made,  proceed- 
ings like  the  present  may  be  had  in  the  event  of  any 
contribution  called  for  not  b^ng  duly  paid.  The  loeal 
act  in  question  provides  that  there  shall  be  a  sate  in  thd 
first  instance,  of  part  of  the  land  to  be  inclosed ;  and 
then  it  goes  on  to  enact,  that  if  the  money  raised  by 
such  sale  is  not  sufficient,  the  deficiency  may  be  raised 
by  a  contribution  of  the  owners  of  the  allotments.     The 

argnment 
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mrgameni  ViBSi  thatioasmach  as  under  the  local  act  part        1829. 

of  tbe  money  was  to  be  raised  by  the  sale  of  land,  tlie 

general  mclosure  act  coald  not  apply  to  it  with  respect       Harms 

etgainst 

to  die  deficiency.  We,  however,  intimated  at  the  time  of    BoDnrMAii. 
the  srgomen^  that  in  our  opinion  there  was  no  weight 
,  in  that  objection. 

The  remaining  objection  which  we  took  time  to  con- 
sider was  this;  that  the  local  act  requires  that  the' 
commissioners  shall  pass  their  accounts  before  a  jus- 
tice of  the  peace  annually;  and  it  appeared  that  in  the 
course  6f  fourteen  years,  which  was  the  time  that  had 
elapsed  after  the  passing  of  the  act,  they  had  passed 
their  accounts  twice  only.  And  it  was  contended,  that 
until  they  passed  their  accounts  before  a  justice,  and- 
had  in  that  manner  ascertained  that  a  deficiency  existed, 
they  could  impose  no  rate  upon  the  owners  of  allot- 
ments, nor  compel  them  to  pay  any  thing  to  make  good 
that  deficiency.  That  was  the  point  which  we  wished 
to  consider.  Upon  looking,  however,  at  the  local  act' 
and  at  the  general  act,  we  are  of  opinion  that  the  com- 
missioners might  by  law  impose  a  rate  to  raise  the 
deficiency,  without  first  passing  their  accounts.  It  is 
clear  that  under  tlie  general  act  that  could  be  done, 
where  the  whole  was  to  be  raised  by  contributions 
fix)m  the  proprietors  of  the  respective  allotments ;  and 
unless  it?  may  be  done  under  the  local  act  also,  the  con- 
sequence would  be,  that  when  all  the  money  was  ex- 
hausted which  they  raised  by  sale  of  the  land,  the 
proceedings  must  be  altogether  stopped  until  the  money 
could  be  raised  by  a  rate,  which  might  in  many  cases  be 
exceedingly  inconvenient 

We  think,  therefore,  that  inasmuch  as  the  legislature 
has  entrusted  the  commissioners,  under  these  circum- 

L  1  2  stances. 
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1829.    '  stances,  witb  judging  in  the  first  instance  whether  there 
is  a  deficiency,  and  what  the  probable  amount  of  that 

Sox  dem* 

HAaRu       deficiency  will  be,  we  must  consider  the  power  of  raising 

agBttitt 

BoDKHUAJf.  the  sum  by  contribution  among  the  piK^prietors  as  a 
power  distinct  and  independent  of  that  pro^ion  in  the 
act,  by  which  they  are  required  to  pass  their  accounts 
befoiie  a  magistrate.  We  apprehend  there  might  have 
been  an  appeal  against  the  rate,  if,  in  the  judgment  of 
those  who  were  to  pay  it,  that  was  thought  sufficient 
ground  to  contend  that  the  rate  was  not  legal ;  but  there 
has  been  no  appeal  in  the  present  instance.  It  might 
certainly,  in  some  views  of  the  sulgect,  be  more  con- 
venient that  the  commissioners  should  pass  their  ac- 
counts before  the  magistrate  antecedently  to  their 
estimate  of  the  deficiency ;  because  if  they  estimate  the 
deficiency  too  high,  and  raise  too  much,  they  must  in 
that  case  refund,  and  all  the  proprietors  of  allotments 
would  be  obliged  to  have  a  little  modicum  restored  to 
them,  which  would  be  very  inconvenient,  and  might 
not  always  be  very  practicable.*  But  that  is  a  matter 
rather  for  the  consideration  of  the  legislature  than  for 
ours.  Our  duty  is  only*  to  lode  at  the  act  and.  construe 
i^  and  upon  consideration  we  think  that,  according  to 
its  true  explanation,  a  rate  for  the  deficiency  might  be 
imposed,  although  the  commissioners  had  not  passed 
their  accounts;  the  consequence,  therefoi'e,  is,  that  the 
nonsuit  which  took  place  at  the  trial  miust  be  set  aside, 
.And  a. new  trial  had. 

Rule  absolute  for  a  new  trial. 
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Sampson  and  Another  against  Easterby.        'u^^. 
/COVENANT.     The   declaration    recited   that  Sir  wiieMal«ie 

V^"  of  an  undivided 

C.  Turner^  before  and  at  the  time  of  making  the  third  part  of 
indenture  of  demise  thereinafter  mentioned,  was  sased  ^^il^^a^ 
in  fee  of  and  in  one  undivided  third  part  of  the  tene-  ^JjJ^ 
ments,  with  the  appurtenances  thereinafter  mentioned  r"'*^^^^ 
to  have  been  demised.     And  the  said  Sir  C.  T.  beinff  so  J*"***  and  the 

°         owners  of  the 

seised,  on  &c.  by  a  certain  indenture  of  demise  made  oifaer  two 

thirds,  for  puUi> 

between  Sir  C  T.  of  the  one  part,  and  A.  S.,  J.  5.,  G.  2>.,  ing  down  an 
the  defendant,  W.  H.  and  F.  H,  of  the  other  part,  (re-  Bii»,andbuad:- 
citing  that  Sir  C.  T.  did,  on  &c.,  agree  with  the  said  J]^*^^,^^ 
A,  jS.,  &c.  to  demise  to  them  for  twenty-one  years,  the  i^[^JJ|J,ti^ 
undivided  third  part  of  Sir  C.  T.  of  and  in  the  mines,  jcoyenant  to 

^  keep  snch  new 

minerals,  and  quarries  thereinafter  described,   at  and  mill  in  repaic» 

^  '  and  so  leave  ifc 

under  the  yearly  rent  o^  &c,  and  und^  and  subject  to  the  at  the  cxpir* 

ation  oftho* 

covenants  and  agreements  thereinafter  contained;  that  the  tem,  but  di< 
said  A.  S.f  <7. 5.,  Gf.  jD.,  the  defendant,  W.  H.  and  F.  H.  covenant  to 
did,  in  pursuance  of  the  said  agreement  between  them  ^j^  J^^  ^^ 
and  the  said  Sir  Charles^  enter  upon  and  take  possession  ^^"^^1]^  J^^ 
of  the  said  third  part  and   premises  on  the   Ist  of  th««  the  lessor 

'^  '  of  the  one  third 

Januaru  1800;  that  A.  5.,  <7.'S.,  G.  jD.,  the  defendant^  might  sue  upon 

it  in  respect  of 

W.H.^  and  JP./f.  had  since  the  said  1st  oi  January  his  interest. 

The  l^Mfi 

1800,  with  the  permission  of  Sir  C.  7.  and  of  W»  S.  Esq.,  contained  a  d». 
and  C.  F.  F.  Esq.,  the  owners  of  the  other  two  third  m^and  mi- 

neralsthen 
opened  or  discovered,  or  which  might  during  the  term  be  opened  or  discovered  in  or  under 
certain  moors  and  waste  lands,  and  also  all  smelting  miUa.  than  standing  upon  the  said 
lands,  with  full  liberty  to  sink  sbafb  there,  and  to  build  thereon  any  mills  or  other  buildings 
requisite  for  working  the  mines ;  habendum  the  said  demised  premises^  with  the  apporto* 
nances,  for  twenty-one  years.  The  lessor  afterwards  granted  his  reversion  of  and  in  the 
sakl  demised  premises,  with  the  appurtenances,  to  (?.  JS;  who  by  will  devised  the  same  to 
the  plaintifls :  Held,  that  the  covenant  to  build  the  new  smelting  mill  tended -to  the  support 
and  maintenance  of  the  thing  demised,  and  that  the  asait^we  of  the  fcvewipa  wSght  there- 
fore sue  upon  it.  '    •" 


Eambkbit* 
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lfiS9.  parte  of  the  said  mines  aud  premiseSf  taken  down  a 
'^~"~'  smelting  mill  belonging  to  them,  situate  upon  part  of  a 
againti  tract  of  waste  ground  within  the  manor  of  Arkindale 
thereinafter  mentioned,  called  (Xd  Moidds^  and  some 
other  contiguous  buildings  ;  and  the  said  A.  &,  </.  5.» 
6.  D.,  the  defendant,  W.  H^  and  F.  H.  did  engage  to 
erect,  at  their  own  expense,  a  smelting  mill  of  larger 
(dimensions,  with  several  adjoining  buildings  upon  another 
part  of  the  said  tmct  of  waste  ground ;  which  mill,  with 
the  water  wheel  belonging  thereto^  and  the  said  other 
buildings,  it  had  been  agreed  should  belong  to  and  be 
the  property  of  the  said  Sir  C.  T.,  W.  S^  and  C.  F.  F.^ 
in  lieu  of  the  said  mill  and  buildings  sO  taken  down ;  in 
consideration  of  the  rent  therein  reserved,  and  of  the  cove^ 
nantsand  agreemente  thereinafter  contained,  the  said  Sir 
Charles  did  demise  to  J.  &,  J.  5.,  G.  /).,  the  defendant, 
W*  H*  and  F.  H^  their  executors,  &c>  all  that  undivided 
third  part  or  share  of  the  said  Sir  Ckarlei  of  and  in  all 
and  singular  the  mines,  veins,  pipes,  £k>at5,  strings,  and 
parcels  of  lead,  tin,  and  copper  ore,  and  other  minerals 
aqd  fossils  of  what  nature  or  kind  soever,  which  were 
then  J^nown,  found,  or  discovered,  or  which  shonldi 
during  the  continrance  of  .that  demise^  be  opened, 
known,  found,  discovered,  or  gotten,  in,  within,  upon, 
from,  or  under  all  the  moors,  commons,  wastes,  and  unin-r 
closed  lands  situate,  lying,  or  being  in,  within,  or  parcel 
of  the  several  manors  or  lordships  of  Arkindale^  Nrm 
Forest^  and  Hope^  in  the  county  of  York^  or  any  of  them ; 
and  also  of  and  in  all  mines  and  seams  of  coal,  and 
T{uarries  of  stone,  in  or  within  the  said  manors  or  lord* 
ships,  or  reputed  manors  or  lordships,  or  any  of  them, 
or  any  part  thereof  respectively;  and  also  of  and  in  all 
smelting  mills,  stamping  mills,  r^^g  mills,  store- 
houses. 


Eitnuf; 
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Bouses,  work-houses,  smidis'  feiges,  sheds,  hovds,  and  I8£9. 
baHdiDgs  standing  or  being  in  or  upon  any  part  of  the 
said  moors,  oommons,  or  wastes  which  then  were,  or  at  jigauut 
any  dme-  theretofore  had  been  commonly  used  or  em- 
ployed for  mining  purposes,  together  with  full  and  free 
liberty  to  A.  5.,  J.S.j  G.  D^  the  defendant,  W.  H.  and 
JF.  H^  their  executors,  &e.  during  the  continuance  of  the 
demise,  to  dig,  sink,  driven  work,  and  make  grooves,  Stc, 
atfd  to  use  all  other  lawful  ways  and  means  whatsoever, 
(hushing,  in  any  lands  or  grounds  lying  witiiin  the  sidd 
manors,  or  any  of  them,  and  which  on  tiie  day  of  the 
date  of  the  said  indenture  were  inclosed,  only  excepted 
miless  the  same  should  be  done  with  the  Hcence  and 
eonsent  in  writing  of  the  lords  of  the  said  manors  for 
the  time  being,)  for  the  searching  for,  findmg,  dis« 
covering,  working,  and  getting^  of  the  lead,  tin,  and 
copper  ore,  and  coal  and  all  other  minerals,  and  for 
working  the  said  quarries,  and  bunting  lime  in  or  upon 
all  or  any  of  the  moors,  commons,  wastes,  and  unin- 
dosed  lands  situated,  &c ;  and  with  full  power  (but  so 
&r  only  as  Sir  Charles  could  lawfully  grant  die  same^ 
and  not  otherwise,)  for  A»  S.^  J.  5.,  6.  /).,  the  defendant, 
Wi  H.  and  F.  H.,  their  executors,  &c.  to  have  heap 
room,  &C.  upon  the  said  moors,  commons,  wastes,  and 
unindosed  lands,  for  laying,  placing  ftc  the  ores,  &c. 
wrought  and  dug  out  of  the  mines  and  quarries,  of  whidi 
one  third  part  was  thereinbefore  demised,  and  with  full 
power  {so  far  as,  &c.)  to  turn  and  to  dig  watercourses, 
&c»  to  do  all  other  things  (hushing  only  excepted)  as 
might  be  necessary ;  and  also  fiill  power  and  autiiority 
to  erect  or  build  in  or  upon  any  part  of  the  said  moor^ 
eoramons,  wastes,  and  lands  then  unindosed,  all  sudi 
smdting  mills,  stamping  mills,  &c«  as  might  be  reqni- 
L  I  4  site 
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1829*       dite  for  effectually  working  the  said  mines.     Habendum 
to  A.  &,  J.  S.,  G.  D.f  the  defendant,  J.  H.  and  F.  H^ 

Sampson 

agomst  for  nineteen  years;  and  the  defendant  did  inland  by  the 
said  indenture,  for  himself  and  his  heirs,  &c.  covenant, 
promise,  and  agree  to  and  with  the  said  Sir  Charles^ 
his  heirs,  &c.  that  the  said  ^.  S,t  </•  &,  G.  £).,  the  der 
fendant,  W.  H.  and  F.  /f.,  their  executors,  adminis- 
trators, and  assigns,  should  and  would  during  the  con- 
tinuance of  the  said  demise  maintain,  preserve,  and 
keep  the  said  smelting  mill  engaged  to  be  erected  and 
built  by  them,  with  the  water  wheel  to  the  same  be- 
longing, and  the  lobbies,  ore-houses,  and  otlier  houses, 
bingsteads,  sheds,  and  other  buildings  already  erected, 
and  which  during  the  continuance  of  that  demise 
should  be  erected  contiguous  or  near  to  the  said  mill, 
in  good  and  sufficient  condition  and  repair,  and  should, 
at  the  expiration  or  other  sooner  determination  of  the 
said  term,  deliver  up  the  same  in  good  and  sufficient 
condition  and  repair;  and  also  deliver  up  in  good  and 
sufficient  order  and  repair  all  such  forges,  &c.  as  should 
within  two  years  of  the  end  of  the  term  be  used  by  the 
lessees  for  mining  purposes.;  The  declaration  then 
stated  a  grant  of  the  reversion  of  Sir  C.  T»  of  and  in  the 
said  demised  premises  with  the  appurtenances  to  G.B.; 
that  G.  B.  devised  the  same  to  the  plaintiffs,  and  died 
seised  of  the  said  reversion,  widiout  altering  his  will. 
Breach,  first,  that  neither  defendant  nor  A»  S.,  &c.  did 
at  any  time  during  the  demise  erect  or  build  at  their 
own  expense  or  otherwise,  a  smelting  mill  .of  larger 
dimensions  than  the  mill  taken  down,  as  in  the  in- 
denture of  demise  mentioned.  Secondly,  that  the 
defendant  and  his  co-lessees  did  not  keep  such  smelting 
mill,  &C.  in  good  repair.     Thirdly,  (hat  they  did  not  so 

deliver 
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defiver  it  up  at  the  expiration  of  the  term.  Demurrer 
and  joinder.  The  case  was  argued  on  a  former  day  in 
this  term  by 

Brodrick  in  support  of  the  demurrer.  There  are  two 
grounds  upon  ivhich  the  defendant  is  entitled  to  the 
judgment  of  the  Ck)urt :  first,  the  covenants  which  are 
said  to  have  been  broken,  were  not  made  with  Sir 
C.  T.  alone,  but  with  him  and  two  others;  secondly, 
these  covenants  did  not  run  with  the  tiling  demised, 
and  therefore  the  assignee  of  the  reversion  cannot  take 
advantage  of  them.  The  lease  does  not  contain  any 
express  covenant  to  build  a  smelting  mill,  but  it  will  be 
said  that  a  covenant  may  he  implied  from  the  whole  of 
the  deed,  as  in  Salioun  v.  Houston  (a).  This  case  is, 
however,  different :  for  the  covenant  to  keep  and  yield 
up  in  repair  refers  to  the  agreement  to  build ;  and  that 
agreement  was  made,  not  with  Sir  C  T.  alone,  but  with 
him  and  the  owners  of  the  other  two  thirds  of  the  pro- 
perty. If^  therefore,  a  covenant  is  to  be  implied,  it 
must  be  a  covenant  with  the  three.  The  new  mill,  when 
erected,  was  to  belong  to  the  same  persons  as  that 
which  had  been  taken  down,  and  there  is  no  demise  of 
the  mill  agreed  to  be  erected.  But,  secondly,  the  co- 
venant to  erect  the  new  mill  was  merely  collateral  to 
the  thing  demised,  and  the  assignee  of  the  reversion 
cannot  sue  upon  it.  The  new  mill  was  not  to  be  erected 
on  the  same  part  of  the  waste  as  that  which  had  been 
taken  down,  nor  was  any  part  of  the  waste  demised. 
The  distinction  between  covenants  that  run  with  the 
land  and  those  which  are  collateral  to  it  is  clearly  laid 
down  in  Spencef^s  case,  second  resolution  (6).     "  That 

(a)  1  Bing.  453.  (6)  5  Co.  17. 
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if  tke  lessee  bad  covenanted  for  him  and  his  assigns  thet 
they  woald  make  a  new  wall  upon  some  part  of  the 
thing  demised,  forasmuch  as  it  is  to  be  done  upctti  the 
land  demised,  it  should  bind  the  assignee;  for  although 
the  oovenant  doth  extend  to  a  thing  to  be  newly  made, 
yet  it  is  to  be  made  ttpon  the  thing  demised^  and  the 
assignee  is  to  take  the  benefit  of  it,  and  therefore  shall 
bind  the  assignee  by  express  words.  But  althon^h  the 
covenant  be  for  him  and  his  assigns,  yet  if  the  thing 
to  be  done  be  merely  collateral  to  the  land,  and  doth 
not  touch  or  concern  the  thing  demised  in  any  sort,- 
there  the  assignee  shall  not  be  charged.'^  Here  the 
ground  upon  which  the  mill  was  to  be  erected  was  not 
demised  to  the  defendant,  nor  conveyed  to  the  plaintiffi* 
testator ;  he  therefore  could  have  no  interest  in  it  if 
erected,  and  consequently  no  benefit  would  accrue  to 
him  from  the  performance  of  the  covenant,  nor  pre^ 
jodice  fipom  the  breach  of  jt  The  case  of  Vycyan  v. 
Arthur  {n)  went  beyond  most  cases,  as  to  covenants 
running  with  the  land ;  it  was  there  held  that  a  covenant 
to  carry  all  the  corn,  produced  on  the  land  demised,  to 
the  mill  of  the  lessor  to  be  ground,  was  a  covenant  of 
which  the  assignee  of  the  reversion  of  the  land  demised 
and  the  mill  might  take  advantage;  but  the  suit  to  the 
mill  was  likened  to  a  rent,  and  the  judgment  of  the  Court 
proceeded  on  the  unity  of  title  to  the  mill  and  the  land 
demised. 


AUerson  QOfktriu'  Upon  the  first  point  there  cannot 
be  any  doubt.  Taking  the  whole  of  the  deed  into  con- 
sideration^  it  is  clear  that  the  defendant  agreed  to  erect 

(a)   1  P.  4*  C.  410. 
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jl  new  mill;  and  although  there  is  not  any  e^qpress  co-        1889. 
venant,  yet  a  covenant  is,  under  such  circumstances^  to 


be  implied,  Holies  v.  Carr  (a),  Saltoun  v.  Houston.  As  iigfunti 
to  the  other  point  it  is  to  be  observed,  that  all  minerals 
under  the  waste  are  demised  with  power  to  work  for 
them ;  aU  smelting  mills  then  erected  are  demised,  and 
there  is  a  covenant  to  build  a  new  instead  of  an  old  mill : 
this  amounts  to  a  demise  of  that  part  of  the  waste  upon 
which  it  was  to  be  erected.  At  all  events  it  was  annexed 
or  appurtenant  to  the  thing  demised.  It  is  not  correct 
to  say  that  no  covenants  run  with  the  land,  except  those 
which  are  to  be  performed  upon  the  land*  Vernon  y* 
8miih{b%  and  the  passage  there  cited  by  Holroj^dJ* 
from  BaUy  v.  Wells  (c),  are  decisive  of  this  case.  Speaks 
bg  of  a  csovenant  to  build  a  house  on  other  land»  or  pay, 
a  gross  sum  of  money,  he  says,  ^^  The  assignees,  though 
named,  are  not  bound,  because  the  thing  covenanted 
to  be  doEKe  has  not  the  least  reference  to  the  thing 
demised ;  it  is  a  substantive  independent  agreement,  not 
quodam  modo,  but  nullo  modo,  annexed  or  appurtenant 
to  the  thing  leased.''  And  again,  after  citing  several 
eases,  he  says,  ^*  AU  these  cases  clearly  prove  that  itim 
hereni  covenants,  and  such  as  tend  to  the  support  and 
maintenance  of  the  thing  demised,  where  assigns  are 
expressly  mentioned,  follow  the  reversion  and  the  lease 
let  them  go  where  they  will."  Now  this*  smelting  millf 
to  be  used  in  carrying  on  the  mining  concern,  was  not 
qnodam  modo,  but  almost  omul  modo  appurtenant  to 
the  mines,  and  certainly  tended  to  the  support  and  main- 
4enance  of  them. 

Cur.  adv.  vult* 

(a)  S  Hod.  87.  (b)  S  B.  i  A,  1.  (c)   WUnwe»  Kofet,  944. 
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1829.  Lord  Tenterden  C.  J.  now  delivered  the  judgment 

'„  of  the  Court. 

ogamtt  This  is  an  action  of  covenant  brought  by  the  plain- 

£astxabt.        ^ 

tiffi  as  devisees  of  Mr.  Br&amj  who  was  the  assignee  of 
Sir  Charles  Turner,  for  breaches  of  covenant  in  a  lease 
granted  by  Sir  Charles  Turner  to  the  defendant  and 
others  for  a  term  of  years  that  has  expired.  The 
breaches  assigned  were,  first,  the  not  erecting  a  smelting 
house  and  other  works  connected  therewith ;  secondly, 
for  not  maintaining  these  erections  in  good  repair  during 
the  term ;  and,  thirdly,  for  not  leaving  and  delivering 
them  up  in  good  repair  at  the  end  of  the  term.  The 
defendant  demurred  to  the  first  breach  separately,  and 
jointly  to  the  second  and  third. 

Two  questions  were  made :  first,  whether  the  deed  did 
contain,  according  to  its  true  construction,  a  covenant 
to  erect  those  buildings;  and,  secondly,  whether  the 
covenants  either  to  erect,  or  maintain  and  leave,  were 
of  such  a  nature  as  that  the  assignee  of  the  reversion 
could  sue  upon  them.  (His  Lordship  then  stated  the 
parts  of  the  deed  set  out  in  the  declaration,  and  pro* 
ceeded  as  follows:)  By  these  parts  of  the  deed  it 
appears  evidently  to  have  been  the  intention  of  the  par- 
ties that  the  building  should  be  erected;  and  as  no 
precise  form  of  words  is  necessary  to  make  a  covenant, 
we  think  the  recital  of  the  agreement  that  the  build- 
ing should  be  erected,  followed  by  the  express  cove- 
nants to  maintain  and  leave  it,  do  amount  to  a  covenant 
in  law  to  erect  the  building.  For  this  the  case  of 
Saltaun  v.  Houston  (a),  which  was  cited  for  the  plain-* 
tifi^,  is  an  authority  directly  in  point.  That  was  an 
action  of  covenant  brought  by  the  executors  of  Simon 

(o)  IjBMgA.  433. 

Frazer 
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Ftazer  the  elder  against  the  executors  of  Houston^  who  1829. 
had  survived  Simon  Frazer  the  younger,  for  not  paying 
the  debts  owing  by  the  plaintiff's  testator  in  a  mercantile  ^«<^ 
business  which  he  had  given  up  on  certain  terms  to 
Fraxet  the  younger  and  Houston.  The  deed  on  which 
the  action  was  brought  contained  a  recital  that  an 
account  had  been  taken  of  the  debts  and  credits  of  the 
elder  Frazer^  and  the  balance  in  his  favour  amounted 
to  38,000/.,  and  then  followed  these  words :  "  And 
whereas  it  hath  been  agreed  that  the  whole  of  the  debts 
and  credits  of  the  elder  Frazer  should  be  received  and 
paid  by  the  younger  Frazer  and  Houston"  The  deed 
did  not  contain  an  express  covenant  to  pay  those  debts, 
but  it  contained  clauses  and  stipulations  by  which  it 
plainly  appeared  to  be  the  intention  of  the  parties  that 
this  should  be  done,  and  among  others,  an  express 
covenant  to  pay  to  him  the  difference  between  the 
38,000/.  and  a  sum  which  he  had  consented  to  leave 
as  part  of  the  capital  of  the  new  partnership.  Lord 
Q^ffbrdj  in.  delivering  his  judgment,  says,  *^  The  deed 
states,  *  it  has  been  agreed  that  the  whole  of  the  debts 
and  credits  of  Simon  Frazer  the  grandfather,  shall  be 
received  and  paid  by  Simon  Frazer  the  grandson,  and 
James  Henry  Houston s^  and  there  is  an  express  cove- 
nant that  they  shall,  pay  to  the  grandfather  the  balance 
of  2033/.  For  the  defendant  it  is  contended,  that  this 
passage  is  a  mere  recital  of  a  separate  parol  agreement, 
according  to  the  terms  of  which  it  had  been  agreed  the 
debts  should  be  paid ;  and  that  although  this  supposed 
iBcital  might  furnish  evidence  in  support  of  another 
action,  it  does  not  amount  to  any  stipulation  by  which 
Houston  rendered  himself  liable  to  the  debts  under  the 
instniment  now  put  in  suit    The  Court,  however,  must 

look 
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18891  look  at  the  whole  of  this  instrument,  and  if  they  find  if 
ooatains  a  clear  agreement  to  do  any  aet,  whether  ia  the 
way  of  covenant,  provision,  or  even  exception,  then  it  is 
dear  that  an  action  of  covenant  may  be  maintained  on 
the  instrument  So  looking  at  this  instrument,  and 
ooosideting  the  nature  of  the  snbgeot^matter,  we  think 
there  is  that  which  amounts  to  a  covenant  which  has 
been  correctly  stated  in  the  declaration,  and  that  the: 
plaintiffs  are  entitled  to  recover.'' 

So  in  this  case  the  erection  of  the  building  is  men* 
tioned  by  way  of  recital  of  an  antecedent  agreement^  * 
and  the  deed  contains  covenants  showing  that  this  was- 
to  be  done;  making,  therefore^  upon  the  whole  matter,* 
a  covenant  to  do  it. 

In  the  present  ease^  however,  it  was  farther  objected 
that  the  recited  agreement  was  not  with  Sir  C  Turner 
only,  but  with  him  and  two  others,  and  that  therefinre 
BO  covenant  to  him  could  be  raised  by  implication;  but 
as  it  further  appears  by  the  lease  that  his  interest  was  an 
undivided  third,  and  that  he  demises  only  a  third,  we 
think  the  recited  agreement  must  be  considered  as  a 
8q>arate  contract  with  him  according  to  his  interest,  and 
may  well  be  connected  with  the  other  parts  of  the  deed 
and  the  express  covenants  before  noticed,  which  mast- 
be  construed  with  reference  to-  his  separate  and  limited' 
mterest 

For.  the  determination  of  the  second  question,  which' 
is,  whether  an  asngnee  of  the  reversion  can  sue  apoB 
these  covenants,  or,  in  the  language  of  our  books,  whe* 
tfaer  they  are  covenants  that  run  with  the  land,  it  will 
be  proper  to  advert  again  to  the  contents  of  the  lease. 
The  declaration  states  that  '^  Sir  C.  Tltrnfr  was  seised 
in  his  demesne  as  of  fee  of  and  in  one  undivided  third' 

part 
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paxty  the  whole  into  three  equal  parts  to  be  divided,,  of       }S29» 
and  in  the  tenements  with  the  appurtenances  situate  in,       g^^ 
&C.  thereinafter  next  mentioned  to  have  been  demised."        against 

Eastbut. 

By  this  it  appears  that  Sir  C.  Turner  was  seised  in  fee 
of  an  undivided  third  of  the  demised  tenements,  with 
the  appurtenanceSj  which  word  in  its  large  and  popular 
sense  may  well  denote  every  thing  connected  with  and 
inddent  or  belonging  to  the  tenements  demised.  The 
word  tenement  also,  in  popular  as  well  as  legal  sense,, 
is  a  word  of  very  large  and  extensive  import.  Upon 
the  perusal  of  so  much  of  the  lease  as  is  set  forth  in  the 
declaration,  it  may  be  inferred  that  Sir  C.  Turner,  al- 
though seised  of  the  minerals,  was  not  seised  of  the 
moors  and  wastes ;  but  nevertheless  that  he  had  power 
to  erect  on  them  the  buildings  requisite  for  working  the 
mines  and  rendering  the  ore  merchantable  by  smelting, 
and  that  such  buildings  belonged  to  him,  and  were  his 
property,  and  removeable  by  him,  for  there  is  an 
express  demise  of  such  buildings  then  existing  and, 
standing  on  the  moors*  and  wastes  used  for  mining  pur-, 
poseS|  with  an  unqualified  liberty  and  power  to  erect 
others  of  the  like  kind,  and  an  express  covenant  to  leave, 
in  repair  at  the  end  of  the  term  all  such  as  should  be, 
used  within  two  years  of  the  end  of  the  term.  The 
bailding  that  the  lessees  covenanted  to  erect  and  main-, 
tain  was  of  this  kind :  it  was  to  be  built  for  mining, 
purposes^  it  was  to  be  used  for  those  purposes,  it  was  to 
be  the  property  of  the  owners  of  the  mines ;  it  related  to 
the  minea^  and  to  the  mines  only :  it  could  not  be  the 
proper^  of  the  owners  of  the  mines  except  in  that  cha- 
racter ;  if  severed  from  its  connexion  with  the  mines,  it 
would  not  belong  to  the  owners.  Can  it  then  be  said 
that  these  covenants  concern  a  matter  collateral  to  and 

uncon- 
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1829.       unconnected  with  the  tenements  demised?    If  this  can 
^    ^        be  said  of  the  intended  buildings,  it  wilf  be  equally  true 

againu  of  the  buildings  previously  erected  on  the  moors;  and* 
then,  if  all  had  been  withheld  together  with  the  mines, 
and  not  delivered  up  at  the  expiration  of  the  lease,  and 
the  reversion  had  been  assigned,  the  right  to  recover 
the  mines  would  have  been  in  one  person,  and  the  right 
to  recover  the  buildings  necessary  for  working  the  mines 
would  not  have  been  in  the  same  person. 

The  rule  as  to  the  covenants. that  do  or  do  not  pass 
to  or  bind  an  assignee  is  laid  down  in  Spencer^s  case^ 
(5  Cokey  16  6.,)  upon  which  all  the  subsequent  cases  are 
founded.  It  is  there  said,  that  if  there  be  a  covenant  to 
make  a  new  wall  upon  some  part  of  the  thing  demised, 
it  shall  bind  the  assignee ;  and  when  the  cases  of  cove- 
nants not  binding  the  assignee  are  mentioned,  they  are 
said  to  be  of  things  to  be  done  that  are  merely  collateral 
to  the  land,  and  that  do  not  touch  or  concern  the  thing 
demised  in  any  sort ;  and  a  covenant  to  build  a  house 
on  other  land  of  the  lessor  is  mentioned  only  as  an 
instance,  and  must  therefore  be  understood  of  a  bouse 
not  touching  or  concerning  the  land  demised*  The 
covenants  in  this  lease  are  expressed  to  be  made  to 
Sir  C.  Tl,  his  heirs  or  assigns.  The  covenant  in 
question  tends  (according  to  the  language  of  the  Lord 
Chief  Justice  Wilmot,  in  Bally  v.  Wells{a)9  to  the  sup- 
port and  maintenance  of  the  thing  demised,  and  there- 
fore shall  pass  with  the  reversion.  This  is  also  the 
language  in  Shepherd*^  Touchstone^  p.  176.  Upon  the 
whole,  therefore,  the  judgment  of  the  Court  must  be  for 
the  plaintiffs. 

Judgment  for  the  plaintifl^. 

(a)  Wanu)tyZAS. 
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The  Kino  against  The  Commissioners  of  Sewers  twm^, 
for  the  Tower  HamLets.  '^   "^ 

A   RULE  had  been  obtained,  calling  upon  the  com-  When^Ina 

missioners  of  sewers  for  the  limits  of  the  T<ytper  pufed  under 

HamletSj  to  shew  cause  why  a  writ  of  certiorari  should  ^tsJonersrf"*" 

not  issue,  directed  to  them  to  remove  into  this  Court  a  !!I!'!J21^! 
'  same  commii- 

certaiD  presentment  made  by  a  jury  at  a  court  of  sewers  »»<>"»  there  we» 
holden  within  the  said  limits^  and  delivered  to  the  said  Hnetofbewen, 

by  which  six 

court  of  sewers  on,  &c.  concerning  sewers  and  other  seYerai  levels 

.  ,  1.     .  r    t  .,-,..  ,  or  divisions 

works  withm  the  several  hmits  of  the  said  district;  and  (into  which  the 
also  a  certain  order  for  a  rate  made  by  the  said  com*  Tided)  < 


missioners  on,  &c.  at  two  shillings  in  the  poond  over  dmned,andno 

the  whole  of  the  said  Tower  Hamlets,  founded  on  the  rf"^*^/^ 

said  presentment*  &c.  f'*"?  **>«*«''«»» 

'^  '  _  •  in  the  others : 

It  appeared  by  the  affidavits  that  the  commissioners  Held,  that  the 

commissionen 

of  sewers  for  the   Tower  Hamlets^  have  always  acted  ought  to  make 

under  one  commission  for  the.  whole  district,  and  that  upon  eat h  level 

such  commission  has  always  been  in  the  Ibrm  set  out  in  the  i 


the  statute  of  sewers,  23  H.  8.  That  from  the  earliest  "ew^  bV*' 
period  at  which  commissioners  of  sewers  were  granted  J*"*^*!]*  ^^ 
for  that  district  down  to  1821,  the  commissioners  had  not  one  equal 

rate  upon  tlie 

considered  it  to  contain  six  different  levels  or  lines  of  whole  district 

for  the  mainte- 

large  leading  sewers,  and  as  to  all  presentments  of  juries  nance  of  all  the , 
which  had  been  made  to  them  touching  the  sewers  in  it. 
the  said  limits,  and  the  rates  imposed  by  the  oommis* 
sioners  in  pursuance  of  such  presentments^  the  several 
juries,  and  also  the  commissioners,  had  acted  in  their 
proceedings,  upon  the  acknowledged  principle  that  there 
Were  six  different  levels  or  lines  of  large  leading  sewers 
VpL.  IX.  Mm  in 
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1839.       in  the  said  limits;  and  had  at  all  times,  in  such  present- 
^    ,,         ments  and  rates,  divided  the  said  limits  into  six  dif^ 

The  Kwo  '      ^ 

against       ferent  levels  or  districts,  each  district  being  made  liable 

Cpmmissionen 

of  Sewen  to  the  repair  of  those  sewers  only  from  which  it  derived 
Haiclrs.  benefit  That  separate  presentments  by  different  juries 
at  distinct  and  different  periods,  and  separate  rates  had 
always,  down  to  1821,  been  made  for  each  of  such  six 
different  levels  or  large  leading  sewers,  and  applicable 
to  each  of  them  only;  and  that  from  the  earliest  period 
down  to  1821,  such  presentments  and  rates  had  not 
been  made  contemporaneously,  but  as  circumstances 
required;  and  that  such  rates  had  been  different  and 
separate  in  amount;  and  that  such  presentments  and 
rates  had  been  made  at  different  times,  according  as  the 
repairs  of  the  sewers  in  each  level  required  them.  In 
a  schedule  annexed  to  such  presentments,  the  names  of 
the  owners  or  occupiers  of  premises  in  each  level,  to 
be  benefited  by  the  sewers  in  that  level,  were  set  forth. 
From  the  year  1821, 'the  commissioners  had  taken  steps 
'  towards  making  one  equal  rate  over  the  whole  of  the 
limits  of  the  Tower  Hamleis;  and  in  1825  they  im- 
panelled a  jury  to  make  a  general  presentment  of  all 
the  sewers  indiscriminately  throughout  the  Tower  Ham^ 
letSy  and  the  several  inhabitants  and  occupiers  within 
those  limits  benefited  by  the  several  sewers  within  those 
limits,  and  they  made  an  equal  rate  for  the  whole.  This 
rate  was  quashed  for  informality;  and  in  1828  another 
general  presentment  of  the  sewers  throughout  the  Tower 
Hamlets  was  made,  and  an  equal  rate  was  made  on  all 
within  those  limits  deriving  benefit  from  the  sewers  or 
any  of  them.  This  was  resisted  by  the  inhabitants  of 
the  parish  of  Hackney  (one  of  the  six  levels  above 
mentioned),   who  had  theretofore  been  presented  and 

rated 
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rated  8ef)arate]y  for  the  reparation  of  the  sewers  within        1S29. 
their  district,  and  which  were  maintained  at  a  much       ^  ^ 

The  KiMo 

smaller  expense  than  the  sewers  in  the  other  five  levels,        againn 

Conmtssionen 
from  which  they  derived  no  benefit,  the  principal  part      of  Sewen 

of  the  drainage  in  Hackney  parish  level  being  by  means      HAKLm. 
of  a  natural  brook  and  some  small  branch  sewers  run- 
ning into  it,  and  which  were  wholly  unconnected  with 
the  sewers  of  the  otlier  five  levels.     On  a  former  day 
in  this  term 


Sir  Jl  Scarlett,  Gumey,  Curuoood,  and  Chitty  shewed 
cause  against  the  rule ;  and  it  was  supported  by 

The  SclicUor  General,  Campbell,  and  Brodrick;  but 
the  arguments  have  been  omitted,  as  all  the  points  made 
for  and  against  the  rate  were  noticed  in  the  judgment 
of  ihe  Ck>urt,  which  was  now  delivered  by 

Lord  Tekterden  C.  J.  This  was  an  application  to 
the  Court  for  a  certiorari,  to  remove  a  rate  made  by 
the  commissioners  of  sewers  for  the  Tower  Hamlets* 
The  rule  was  applied  for  at  the  instance  of  the  inha- 
bitants of  the  parish  di  Hackney;  and  the  objection  made 
to  the  rate  was  this,  namely,  that  the  rate  was  imposed 
upon  the  whole  district  under  the  jurisdiction  of  these 
commissioners,  the  whole  district  of  the  Tcnsoer  Hamlets, 
rateably  and  proportionably ;  whereas  it  was  contended 
the  rate  ought  not  to  be  made  generally  upon  the  whole 
district,  but  that  it  ought  to  l^e,  as  until  a  very  late 
period  indeed  it  had  been,  so  far  as  the  books  and  the 
records  of  the  proceedings  of  the  commissioners  go,  a 
rate  separately  upon  several  distinct  parts  of  this  dis- 
trict, called  or  usually  denominated  levels.  And  it 
M  m  2  appeared 


SfO  CASES  IN  EASTER  TERM 

1839.       appeared  by  thci  affidavits  that  the  parish  of  Hadcneg^ 
,j^  except  a  very  small  portion,  Was  so  situate  as  iliat  its 

drainage  was  into  a  brook  which  communicated  with 


4if  Scwen  the  rivel*  2>a,  so  that  the  drainage'  of  that  district  could 
be  carried  oil,  and  had  been  carried  on  hitherto,  at  a 
very  moderate  expanse.  The  other  parts  of  the  district 
which  lay  nearet*  to  the  river  Thame$i  ^nd  which  were 
more  populous,  and  great  parts  of  them  entirely  covered 
with  houses,  were  drained  by  means  of  covered  sewers 
erected  and  maintained  at  a  very  great  expense,  and  it 
was  said  it  was  unjust  to .  charge  the  inhabitants  of 
Hackney^  who  derive  no  benefit  fi'om  those  expensive 
sewers,  to  the  maintenance  of  them,  but  that  they  ought 
to  be  separately  rated,  as  they  previously  had  been,  in 
which  case  the  burden  on  them  would  be  much  lighter ; 
whereas  the  present  rate  had  the  effect  of  charging 
them  with  the  maintenance  of  sewers,  from  which  they 
derived  no  benefit.  In  support  of  the  rate  it  was  con- 
tended, not  that  the  fact  was  not  as  alleged  by  the  parties 
applying,  but  that  by  law  the  commissioner^  of  sewers 
of  this  district,  called  the  Tijrvoer  HandetSy  could  not  do 
otherwise  than  make  an  equal  pound  rate  upon  all  the 
lands  and  tenements  within  the  district  over  which  their 
commission  extends. 

Now  it  is  obvious  that  if  any  such  obligation  did 
exist  by  law,  the  law  would  in  this  case,  and  probably 
in  many  others  also^  work  considerable  injustice.  It 
was  suggested  to  us  at  the  bar,  and  the  two  cases  that  I 
shall  mention  were  instances  of  it,  that  in  many  other 
districts  the  rate  is  not  made  upon  the  whole  district, 
but  that  under  the  authority  and  jurisdiction  of  one 
commission  it  is  divided  into  several  parts,  which  are 
Usually  denominated  levels,,  ^nd  the  inhabitants  of  each 

parti- 
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particular  level  are  charged  with  the  maintenance  of  the        1829« 
sewers  within  that  level,  which  are  the  only  sewers  from  ^^.^ 

which  they  derive  benefit    If,  therefore^  we  should  hold        ^gaM 
this  rate  good,  we  should  not  only  overturn  that  practice      of  Sewen 
which  has  prevailed  in  this  district,  called  the  Tower 
Hamlets^  for  many  years,  up  to  a  very  recent  period, 
but  we  should  also  be  deciding  in  all  the  other  cases  in 
which  separate  rates  are  mi|de  for  separate  and  distinct 
levels,  that  all  those  rates  are  wrong,  find  ought  to  be 
quashed.     It  appeared  to  us  very  important  ^t  least  that 
we  should  be  sure  we  did  right  before  we  came  to  such 
a  decision,  and  we  therefore  took  time  to  coi^sider  of  it; 
and  now,  upon  consideratiop  and  conference  together, 
we  are  all  of  opinion  that  the  law  is  ,not,  as  it  was  con- 
tended, in  support  of  the  rate ;  but  that  it  is  competent 
to  persons  acting  under  this  commission  to  do  that  whiph 
formerly  was  done  in  this  place,  and  still  continues  to 
be  done  in  many  other  districts,  namely,  to  subdivide 
their  districts,  and  rate  the  inhabitants  of  separate  parts 
separately,  so  that  the  inhabitants  of  each  part  may 
contribute  to  tlie  expense  of  maintaining  those  works 
only  by  which  they  derive  benefit.     That  is  perfectly* 
analogous  to  the  principle  that  has  always  been  laid 
down,  and  acted  on  generally.     I  do  not  speak  now 
with  reference  to  this  particular  question,  which  i3  now 
raised  for  the  first  time.    The  principle  has  always  l^een 
laid  down  and  acted  on,  that  no  person  is  to  contribute^ 
to  the  expense  except  those  who  derive  benefit  from  it^ 
That  general  principle  is  very  distinctly  mentioned*  ifi. 
Mooke^s  case(tf).     The   point  that  is   now  before  t^r 
Court  was  not  the  .point  in  question  there ;  the  poinjt 

(a)  5  Co.  99.  -  ' 

M  m  3  there 
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1829.  there  was,  whether  the  owner  of  particalar  land,  a  plot 

The  KxiTG  ^^  seven  acres,  which  had  usually  maintained  a  par- 

Commit  ticular  bank,  was  alone  bound  to  repair  the  bank,  or 

*  ^^^^Z^^  whether  the  repair  should  be  upon  tlie  owners  of  a  dis- 

&r  the  TowBK  ^       '^  ^     ^ 

Hamleti.  trict  containing  about  800  acres,  which  was  said  to 
,  be  within  the  same  level,  and  protected  by  the  bank, 
and  the  point  decided  was  that  it  ought  to  be  upon  the 
occupiers  of  all  those  800  acres  that  were  within  this 
level.  Reference  was  then  made  to  the  statute  of  the 
6  H,  6.  r.  5.,  which  is  one  of  the  old  statutes  of  sewers, 
prior  to  the  statute  of  23  H.  8.  r.  5. ;  and  the  language 
of  that  statute  is  somewhat  different  from  the.  language 
of  the  23  H.  8.  c.  5.,  and  perhaps  shows  more  distinctly 
the  power  of  the  commissioners,  as  well  as  their  duty, 
(for  their  powers  and  their  duties  are  equivalent)  U>  rate 
separately  according  to  the  maintenance  of  the  parti- 
cular works  or  sewers  by  which  the  parties  derive 
benefit.  The  direction  in  the  statute  is,  **  No  person 
shall  be  exempt  from  the  rate,  whatever  his  estate  or 
condition  may  be,  whether  he  be  rich  or  poor,  or  of 
whatever  condition,  estate,  or  dignity  he  may  be,  who 
derives  or  receives  defence,  profit,  or  protection  from 
the  aforesaid  walls,  ditches,  gutters,  barriers,  causeways," 
and  so  on.  Not  that  all  who  derive  benefit  from  the 
works  tmihin  the  districtf  but  all  who  derive  benefit  from- 
*  the  particular  things  that  are  there  mentioned)  shall  be 
chargeable  to  them.  This  case  also  furnishes  an  instance, 
and  is  one  of  those  to  which  I.  allude,  of  tlie  com- 
missioners of  a  large  district  subdividing  their  rates  into 
parts  on  particular  levels,  for  the  rate  in  Bookers  case 
was  made  by  commissioners  who  had  a  commission  to 
survey  all  walls,  and  sO  forth,  in  the  river  of  Thames^  ' 
in  the  counties  of  Kent  and  Essex.     Now,  if  they  had 

been 
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been  bound  to  make  one  whole  rate,  the  inhabitants  of  1829. 
the  county  of  Kent^  on  one  side  of  the  Tkamesy  might  """^ 
have  been  charged  with  repairs  of  sewers  and  drains  agahui 
tbat  were  m  EssejCy  on  the  other  side;  it  is  quite  im-  of  ^wen 
possible  to  suppose  that  any  thing  of  that  kind  should  ^^ujotm^* 
have  taken  place.  There  is  another  case  which  it  may 
not  be  improper  to  mention,  Stafford  v.  Hamston  (a). 
That  was  a  rate  made  by  the  commissioners  of  sewers 
for  the  city  and  liberty  of  Westminster^  and  the  parish 
of  iS^.  Mtxrgaret  was  rated,  by  a  separate  rate,  by  those 
commissioners,  being  one  of  the  parishes  within  their 
jurisdiction.  The  sewer  toward  the  expense  of  which 
the  plaintiff  was  assessed,  was  in  the  parish  of  St. 
Margaret  j  the  plaintiff  was  an  inhabitant  of  Knights 
bridge^  and  it  appeared  that  she  derived  no  benefit 
from  the  sewers  to  which  she '  was  charged ;  and  it 
was  held  that  it  was  competent  for  her,  in  an  action  of 
trespass  brought  against  the  person  acting  under  the 
warrant  of  the  commissioners,  to  prove  that  fact^  and 
that  fact  being  proved,  she  was  exempt  from  the  rate, 
and  recovered  a  verdict*  And  the  case  of  NetherUm  v. 
Ward  {b)  supplies  another  instance  in  which  the  com- 
missioners had  subdivided  their  district.  For  these 
reasons,  therefore,  without  going  further  into  it,  we  are 
of  opinion  that  the  commissioners  have  done  wrong  in 
making  the  rate  for  the  whole  district,  which  would 
work  the  injustice  I  have  alluded  to.  It  is  competent 
for  them  by  law  to  rate  separate  parts  within  their 
jurisdiction  and  authority  in  the  same  manner  as  had 
been  previously  done.  A  great  deal  of  reliance  was 
placed  in  the  argument  on  the  word  leoel^  which  is  found 

(a)  2  B.  cj-  B,  691.  (6)  5  2?.^^.  9U 

*    M  m  4        "  in 
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in  the  i^ost  ofitooittf's  cdse,  andinivhich  it  is  said  that  all 
n^  V         ^ho  be  within  the  level  are. to  ccMribut^.    That  is  very 
a&xintt       true*;  but  tbe  question  is^  vbat  is  tbe  meaoing  of  the  word 

GoaiiDiaubnen  e        \' 

of  ,^^era ,     level  ?  Now  that,  word  does  not  occur  in  the  act  of.parlia- 
§ut  the  Towti^ 

HAMLiti.  H)ent|  neither  does  it  oceur  in  the  oomm|ssion.  It  we  are 
to  attribute, to  th^  word  level  the  setise  sought  to  bfe  attrii* 
'bujted  io  it  in  this  argument,  that  will  make  it  an  artificial 
divi^n  pf  tbe  land ;  whereas  the  natural  import  of  tbe 
'word'denotes,  not  an  artificial  division  of  the  land,  but  tbe 
particalar  chartfQter  and  situation  of  it.  So'  understood, 
all  those  cases,  and  all  those*  expressions,  which  say  that 
the  rate  is  to  be  made  equally  upon  all  the  inhabitants 
•of  the  leviel,  will  stand  untouched  by  our  decision.  The 
Tule,  therefofe,  for  the  certioitiri  must  be  made  absolute. 

Rule  absolute. 


^^'^  The  President  and  College  or  Commonalty  of 
the  Faculty  of  Physic  in  London  against 
Harrison. 

By  statute         rpn^  declaration  stated,'  that  whereas  Hent;^  VIII.  by 

10^.8,  it  it        X  '  y  J 

enacted,  that  letters-patent  of  the  2^  day  of  Sqa/^m&r,  in  the 

DO  person  ihaU  ^ 

practise  the  tenth  year  of  his  reigii,  did,  amoUg  other  things,  grant 

sic  within  the  to  Certain  persons  therein  named,  that  they  should  be  a 

OT  wTen  miln'  ^^7  ^^^  commonalty,  or  a  perpetual  college,  and.  that 

Uw^  by'Xe  *^y  "*'g*^^  s"®  by  tbe  name  bf  the  president  and  col* 

president,  col- 
lie, and  commonalty  of  the  faculty  of  physic,  under  the  penalty  of  5/.  for  every  month  he 
shall  exercise  the  Mrnie  foailtywirlmut  being  so  Ucensed :  •  Held,  'in  an  action  of  deb^ 
brought  to  recover  penalties  incurred  under  this  act,  that  the  plaintiffs  would  be  entitled  to 
costs  if  tliey  succeeded ;  beoduse,  #bere  a  right  U  vested  in  an  indi^idiial  or.  corporation, 
the  withholding  tl^at  right,  and  thereby  compelli.ig  a  party  to  sue  for  it,  is  an  injury  for 
which  damages  may  be- VvcoVered,  and  oons^uently  ^&t,  under  the  4  Jac  1.  e.S.  the 
defimdant  having  succeeded,  was  entitled  to  costs, 

lege 
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lege  or  coDiinohaUy  of  the  faeuky  of  pbysit  in  Lendon^        18?9. 
and  that  no  one  ih'(HiM  eii^rcise  the  said  faculty  in  the  ^  ^  „   n  ^ 

Tne  C6liege  of 

said  city)  or-wttkin'se^n  miled  roand  the  same^  tiniest      Phj^siciaiu 
he  was  iidil)itted'tbei^t<>'by'the  prdsidetit  ahd  tommbn-     Hau^isox.  . 
alty,  or  their  sbcCteadoi's,  by  the  letters  of  the  president  *    •' 

and  GoUege,  settled  with  thelt  coinfnbn  seal,  under  the 
penalty  of  d£  for-  every  hiOiith  tie  should  exercise  the 
same  faculty  without  being  so  admitted,  one  moiety  to 
be  applied  to  the  king,  arid  the  other'  moidy  to  the 
president  and  college.  The  declaration'tben  stated,  thati 
the  Iettera»-patent  were  accepted,  and  that  they  were 
afterwards  ratified  by  Act  of  pariiament ;  nevertheless 
the  defendant,' who  is  not' nor  at  any  time  has  been  ad<* 
mitted  by  any  letterg  of  the  president  and  college  or 
oommonaky  to  exercise  the  faculty  of  physic  in  the 
city  of  London^  or  within  seven  miles  of  the  same,  not 
Tq;;arding  the  statute  and  letters-patent  nor  the  penalty 
therein  contained,  to  wit,  on  the  20th  October  1827» 
and  for  three  Bdon^hs  th^n  next  foUpwing»  did  e^rcise 
the  faculty  of  phytic  wUhin  sev^n  miles  of  Uie  city  •  of 
London^  contrary  to  the  letters-patent  and  statute^  by 
which  an  action  has  accrued  as  well  to  our  lord  the  now 
king  as  to  the  president  and  colloge  or  commonalty,  tf  "  " 

demand  and  haye  of  the.  defendant  the  sum  of  1 5/*,  boing        r .. .    t, 
6L  &>r  each  month  during, which  he  practised  as  afore- 
said.    Second  cpunt,  that. the  defendant,  who  is  not^  nor       .  I     >> ,.  , 
at  any  time  has  l>een  ^dqatjted  by  any  letters  of  the  pre-     *  ,.  ,  ,  ',  ,  , 
sident  and  college  or  cpmmoo^lQr  to  exercise  the.facujity  -    JV' 
of  physic  in  the  city  of  Z#o/2£^o;f,  or  within  seven  railed  " 

of  the  same,  not  regarding  the  said  statute  in  that  case 
made  and  provided^  nor  the  letters- patent,  after  the  .    •  / 
making  of  th^  .^/$ta)tiA(i?»  a^d  before  j^e.  exhibiting  of ,. 
this  bill,  to  wit,  on  the  20th  Jprit  18279  an^I  for  sue  ' 

months 
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]  829^  ^  '   months  between  that  day  and  the  exhibitiDg  of  this  bill, 
"""""        did  exercise  the  faculty  of  physic  mthin  seven  miles  of 

The  College  of  ,  . 

Physicians      the  City  of  LondoHf  by  which  an  action  has  accrued  as 

against 

HAKftftoirr  well  to  our  lord  the  king  as  to  the  president  and  college 
or  commonalty,  to  demand  and  haVe  of  the  defendant 
30/./  being  51.  for  each  month  during  which  he  practised 
as  last  aforesaid.  •  Yet  the  defendant,  although  requested^ 
had  not  rendered  the  said  sum  of  45/.  above  demanded 
to  our  lord  the  king,  and  to  the  president  and  college  or 
commonalty  who  sue  as  aforesaid,  or  to  either  of  them, 
but  to  render  the  same  to  our  lord  the  king  and  the  said 
president  and  college  or  commonalty,  or  to  either  of 
them,  hath  hitherto  altogether  refused,  and  still  refuses 
so  to  do.  And,  therefore,  as  well  for  our  said  lord  the 
king  as  for  themselves  in  this  behalf  the  said  president 
and  college  or  commonalty  bring  Uieir  >suity  &c.  Plea, 
nil  debet  At  the  trial  before  Lord  Tenterden  C  J.  at 
the  Middlesex  sittings  after  Trinity  term  1827,  a  verdict 
was  found  for  the  defendant  The  master,  upon  tax* 
ation,  allowed  the  defendant  Ym  costs*  A  rale  nisi  had 
been  obtained  for  the  Master  to  review  his  taxation, 
upon  the  ground  that  the  college  of  physicians^  not 
being  parties  aggrieved,  could  not  liave  recovered  costs 
if  they,  had  succeeded,  and,'  consequently,  that  the 
defendant  having  succeeded,  was  qo(  entitled  to  costs. 

Vampbdl  and  Armstrong  on  a  former  day  in  this 
term  ishewed  causa  By  the  4  JacA»  c.3.  it  is  enacted, 
that  the  defendant*  shall  have  costs  in  all  actions  what- 
soiever  (wherein  die  plaintiff  might  have  costs,  if  in 
cfiilse*  a  jodgment  should •  be  given-  for  him»)  if  the 
plaintiff  be  nonsuited,  or  a  verdict  pass  against  him. 
If  the  plaintiflB,  thereforei^  would  have  been  entitled  to 

costs 
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oost9  if  they  had  succeeded,  the  defendant  having  in        1829i 

fiK^t  succeeded  is  entitled  to  have  costs.     Nqw  here,  the  ""^ 

The  College  of 
plttintifis,  if  they  had  succeeded,  would  have  been  entitled      Phyticuuia 

tuiointt 

to  their  costs,  because  it  is  a  rule  established  by  many  -Haulisov^  .• 
authorities,  that  in  any  action  of  debt  upon  a  statute, 
by  a  party  grieved,  for  a  certain  penalty,  the  plaintiff 
shall  not  only  recover  the  penalty,  but  also  his  costs  of 
suit  although  costs  are  not  expressly  given,  because  the 
penalty  is  a  debt  vested  in  the  party  grieved  as  soon  as 
the  offence  prohibited  is  committed,  and  the  action  is 
similar  to  that  upon  a  bond  to  recover  a  debt  already 
due.  In  that  case  the  plaintiff  is  entitled  to  recover 
damages  for  the  detention  of  the  debt,  and,  conse- 
quently, costs  also,  by  virtue  of  the  statute  of  Gloucester^ 
North  V.  Wingate  (a).  Corporation  of  Pfymouth  v.  Col* 
Iins{b\  TJke  Company  of  Cutlers  in  Yorkshire  y.  Ems'* 
Un{c\  Ward  v.  Snell{d),  Tyte  v.  Glode{e);  and  that 
though  the  penalty  be  given  by  a  statute  passed  subse-i 
quently  to  that  of  Gloucester^  Mayor  and  Commonalty  (^ 
Pb/mouth  V.  Werring  (g),  and  a  moiety  belongs  to  the 
king.  Here  the  plaintiffs  were  the  parties  grieved,  be^ 
cause,  by  the  defendant's  having  committed  the  act  pro- 
hibited, the  penalty,  or  a  moiety  of  it,  became  a  debt 
vested  in  them.  The  withholding  of  the  debt  was  a 
grievance  to  them.  The  withholding  of  any  debt  after 
request,  whether  it  accrue  by  statute  or  contract,  con- 
stitutes an  injury  to  the  party  entitled  to  it.  The 
foundation  of  the  plaintiff's  claim  is 'correctly  stated  in 
the  declaration.  In  6jac.l.  the  president  and  al- 
lege brought  similar  actions  against  Dr.  Gardiner  and 
Dr.  Bonham,   and   had  judgment  &r   the   debt,   and 

(a)  Cto,  Car.  559.  {b)   Carth.  2^0.    '" '    (c)  SWttn>r,36^.     " 

damages 
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1829*        damages  upon  the  statute*   and  taxed  costs;  and  io 

-    -  'f'-.»  >.  ':  Trinity  iermy  35  Car.  2.  they' brouirbt  a  similar  action 

Phyaiciitfit     against  Dr.  Harden^  and  recovered  25/.  penalty,  tx^e» 

Hak&uov.     ther  with  taxed  costs.     The  records  are  set  out  at  length 

in  a  work  published  in  ^684^  by  Doctor  Ggodallj  by 

authority  of  the  president  and  college  (a). 


Sir  James  Scarlett  and  BraiigAam  contra.  The  plain- 
tiffs did  nqt  sue  as  parties  grieved.  The  object  of 
the  crown  and  the  legislature,  by  prohibidng  others 
than  members  of  and  perisons  license^  by  the  college 
from  practising  physic  in  or  near  the  metropolis,  was  to 
secure  to  the  public  the  benefit  of  skilful  practitioners. 
The  public,  and  not  the  members  of  the  college,  arc 
aggrieved  by  other  persons  not  licensed  practising  pbysic 
within  the  limits  prescribed.  The  president  and  college 
sue  therefore  as  trustees  for  the  public.  It  was  not  the 
intention  of  the  legislature  to  give  to  particular  in- 
dividuals the  exclusive  right  of  practising  physic  in  and 
near  the  metropolis  for.  their  own  benefit,  but  for  that  of 
the  public.  Looking,,  therefore,  at  the  object  of  the 
prohibition,  it  is  clear  that  the  penalty  is  given  for  the 
benefit  of  the  public,  and  not   of  the  president  and 

(a)  The  followiDj^  extract  fipm  the  recprd  oC  the  jiicjginent  in  the  action 
•gainst  Dr  Harden  it  taken  from  Dr.  Goodaifs  book.  At  that  time  Dr. 
Lartglon  was  t'restdent  ot  the  Colfege' :  -1—  **  Ideb  consideratom  est  quod 
predictus  Thuma»  l/tti^n^  €pii  tam»  &c»  iccuperci  versus  prefat,  Edm.  de- 
bitum.predictum  unde  dooAnus  Rev  |^abc9t  uiuiv>  medletatem,  et  pre- 
dictus Thomas  Langton  qui  tam»  See  et  coUegiuni  predictum  habeent 
alieratn  medieUrtem  JMXta  (brmath  Ut^arutti  patent  predfctarum  et  statut. 
predict.  Quodq^e  idom  Thomas  I^n^on  qui  tam,  1^  recuperet  Tcnus 
predictum  Bdm*  sex  libras  tres  decim  'aolidot  et  quatuor  denarios  pro 
datn|(h)is  snls  que  sustinuit  tam  occasione  detentionis  debiti  predicti  quam 
pro  tsM,  ft  cusUigiis  suis  per  ipnim  circa  MCtam  tliam  ita  bac  parte  apposit 
eidem  Thomm  Langton  qui  tam,  Sec  per  cigr.  domini  regis  hie  ez  assansa 
suo  adjudicfoT  Et  predictus  Bdmnndut  m  mliericord,"  &c.  See  Coke't 
Ehtriest  DeL  130.  161. 

college ; 
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eollege;  and  that  they  do  not  sue  as  parties  grieved,  ^^f^^: 

but  as  trustees   for   the  public   who   are  the   parties  ^      ^^^  ^ 

inrieved.  p^rfcUnfc  ' 

Cur.  adv.  vult*  HAmnsv* 

Lord  Tenterden  C.  J.  The  .cjuestion^  in  this  case 
was,  Whether  or  not  the  plaintiffs  w^re  liable  to  the 
pajment  of  the  defendant's  costs?  It  was  properly 
assumed,  that  if  the  plaintiffs  would  have  been  entitled 
to  recover  costs,  provided  they  had  succeeded,  the  de- 
fendant (having  in  fact  Succeeded),  is,  under  the  statute 
oi  James,  entitled  to  be  paid  his  costs;  and  we  are  of 
opinion,  that  in  a  case  like  this,  if  the  plaintiffs  had 
succeeded,  they  would  have  been  entitled  to  costs,  and». 
consequently,  that  they  must  pay  costs.  Our  opinion, 
that  the  plaintiffs  would  have  been  entitled  to  costs  \t 
they  had  succeeded,  is  founded  on  this,  namely,  that 
where  a  right  is  vested  in  a  particular  person  or  cor« 
poration,  the  withholding  of  that  right,  and  thereby 
compelling  the  party  to  sue  for  it,  is  an  injury  for  which 
damages  may  be  recovered ;  and  if  damages  may  be  re^* 
covered,  then  costs  will  follow.  That  is  the  foundation 
of  our  opinion  on  the  pi^esent  occasion,  and  that  opinion 
is  warranted  by  several  cases  which  have  been  decided  on 
this  subject.  In  the  Company  of  Cutlers  in  Yorkshire  V. 
BusUn  (a),  the  action  was  upon  a  private  act  of  parliament 
for  a  penalty  in  that  act,  for  retainmg  an  apprentice  against 
the  act ;  Bnd  per  HoU  C.  J.  et  totam  curiam,  '^  Where 
the  statute  gives  a  penalty  to  the  party  grieved,  to  be- 
recovered  by  actioA,  bill,  plaint,  l$tc.;  this  b^ing  a  duty 
to  the  party  vested  before  action  brought^  he  shall  have  . 
costs  against  the  defendant,  because  he  ia  pot  by  the 

(a)  akmnery368, 

defendant 
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.k89».  deGM^nt  to4hf»|c^i*{id:tiK>u^Ie  ofn  suit;  but  in  a  tan^ 
-,  "  quam  or  other. 'popular,. action  where  the  diity  is  not 
^bj«ci««t  vested  till  the>suit  or/ information  brought,  then  bis  in- 
Haaauov.  terest  eomn^euciog  jby  the .  ^uit,  and  not  being  a  debt 
vested  before,  he,  ($haU  not  have*  costs  against  the 
defendant."  Ther^  .ar«,  also,  two  other  cases  which 
appear  to  have  prooeederf  on  the  same  principle,  and  to 
establish  it.  Tbe  fV^st.in  point  of  date  is  North  v. 
Witigai€{a)*  /  That  was  error  of  a  judgment  in  debt  on  the 
statute  of  1  Philf^  M*£.  12.  (or  taking..ten*pence  for  a 
distress,  where,  by  the  statutes^  four-penoe  only  ought  to 
be  taken,  unless  in  places  where  •  it  is  otherwise  ac- 
customed, under  a.  penalty  of  H^  Plea,  nil  debet. 
Verdict  for  ih  penalty,  -  damiiges  two-pence,  and  costs 
5S«.  4<f«,  and  thie  Court  increased  the<, costs  to  7J^,  and 
judgment  wa^.  given,  tbat  the.  plaintiff  \sbouJkl  have  writ 
lor  the  H*  and^tbedailiiiges  w^o^^t^,  Jl  I9^as  objected, 
that  no  damages  or  costs  ought  to  be  giveni  because  it 
was  a  penal  stip^i\\\/^>  aod  a  penally  being  given  by  the 
statute,  he  ought  npt  40  •  bai^e  any  costs  and  damagesi 
but  the  penalty  only..  But  .thie  Court  resolved,  that 
wbere  a  statute  gives  0  penalty  certain^  and  an  action  of 
debt,  the^e  if  ;tbe(  defendant  do^  not  pay  it  upon  demand, 
but  enJDrceth  jlhe  par|y  into,  a  .«uit,  and  he  recovers  by 
action  of  del^t, .to^f^onsequenti,  he  shall  recover. his 
damageSf  I]|ecf^;^e  i^,  dill  not  pay  the  duly  due  by  the 
:atatuteiippn.4^eiQandj  ^and  be  shalt also  recover  costs, 
fi>r  otherwi^,  he,  ah^i^l^  be  at  loss  tO' expend  more  than 
vbe  recovery,  .whipj>,  ife^  statute  never  intended."  It  is  to 
be  observed  in  the  pr^ent  case,  that  the  penalty  is  given 
|tQ  a  particular,  person,  which  distinguishes  this  from  the 
case  where  a  penalty  is  given  to  a  common  informer, 

(fl)  C«.  Car,  55^. 

wlio 
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who  has  no  right  vested  iW  hid  tHl  h^  4)rJng§  H'h$dttve>k>       tiH. 

the  party.     The  dth6r  ta!^  is  jTAe  MhpYOhd'Cdnf^  Th^'coUe    bf 

mmaliy  qfPhfnwutk^.WelrfHvtgid).     It  was  d^W  for-^      Physicians 

penalty  broUghc  by»  the   oorpdratioh  w  a  private  act  of     HuiRitiaa*.  ' 

parliament  mad^  27  JS^i^.^^.'^C).    'The* plaintiffs  sued  as 

well  for  die  kirig  a^  ferthemselves;  fdi^  the  petiftlt^  bf 

20Z.  given  half  to  them  and  half  to  the  king'  by  that 

statute,  and  nil  debet  was  pltoded.    Tlie  pkinliffs  wefe 

nonsuited  atthe  asrize^;  bnd  thequestidd  was,  Whether 

the  defendant  wais  entitled  to  costd  ?   Iil  that  case  all  the 

authorities  wei-e  adverted  to,  and  the  Court  decided, 

that  where  a  perialt^  is  giveh  by  a  statute  to  a  party 

grieved,  he  is  entitled  to  c6sts  if 'he  succeed;  and  if  he 

be  nonsuited,  or  a  verdict  pass  against  him,  he  is  liable 

to  pay  costs  to  the  defendant  either  tinder  the  28  Hen.  S. 

C.15.  or  the  *t7flir.  I.  r.8.,  Which  gives  c^stsHo  a  deh 

fendant  in^  dll^ases^tei^  the  plaintiff  is  entitled  to  cosfe 

if  he  succeed.  •  i    .    .    i 

The  foundation' <lf  thiis:  action  was,  that  the ;  College 
of  Physicians  had  sustained  an' ittjufy,  by  ieasoii  of 
the  defendants  not^ha^ln^  rendered  to  th^enl  a  suni  of 
money  which  bdcaine  diie  '  td  them,  in'  conflieqtiei^ce 
of  the  defendant's  having  pfacris^  physic  witHinWjer- 
tain  limits  without  blavtag' their  KcenfafeJ'  ThVwltli- 
holding  of  that  debt,'  arid  cbmpdting  theipHinHff^io^tte 
for  it,  is  an  Jnjuryfor  whteh  diattiag^s  may  be  recovfered, 
and  costs  fellow  of  cburse ;  and  If  the  plaint^s  woiM 
have  been 'entitled  to  €X>s«s  if  thi^y  had'siicceeded,  YlJe 
defendant  having  succeeded,  is  entitled  to  cosfsv  'Tlie 
rule  must  tberefc^e  be  discharged.  .     .     .     '^  '^   •  '  -f^ 

^  Rufedisehbtgiea. 

(a)   WiUet,A40. 
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1829.    -  4//'-'^'^-*-^i^Z*/tr^^£* 

M^ndtsf,      '   Jbi^Es  and  OtHfew,  Asstgii^^s  of  lii/KE'  Sykes 
'aftd  Th6^a^'  BeitY  tt^«rfrt^l  JttilH  Yates  and 

A.  B.  and  c  ; !  ri-'ROV/ER  fort  the  ilhre©  followine  *ilLi.;o£iexchange, 

carried  on  trade     1 

in  partnersbipi ,..  ..  tOQ^  dUU^iittfaeiiSthiof  JifMwary  i6259..iUkwo3  by.  iSyA-^s 
in  partnersbiV^  .ami >A4r^/aiii4f'£^l;^/a>i  M^£nfyre^, at. cfixtcent months, 
bdngindebtU  'foi^  *7«i.ie>^.:9<t/^k«d*ie.9th\of  »jM^  1^36  f.anatiMM:  dated 
A.^^B.l'^C'  ^\^^l^t.  of .Januaty  182S^  xhrnn  .by  JS^es .mnd  Bury 
»ludoi**oVthI&  <><?  2V:^^g»*0'^j  .^t  ^igbl^en  .raQ»lh^y>far^A3/.».due  the 

partnership,^  *tfe  9^  .pJWj/  1*^6.;  ^od  the  iOth©r.^^^  «thfl«  Mth.of  Jflf- 
unknown  to  27.  ,     i         i 

indorsed  a  bii} .  fiiusf/fy  J&3i$i:  vdfftwuk.  hy.il^hs  ^m^Buryovi  Johnson  and 

and  paid  over  ' 

money  (be-  ;^,.7Jp5^r</|^.iit<»e4ght  .inQntb«,  fbri.)S3W4(iias.,  diw.20th  of 
andLDoindii-  September  I S2 5 >  Plea,  not  guilty.  At 'the >  trial  before 
priv'Sedebt*' '  XordoIV»>/fr4wKQ»  J>,  ,at  th^j.  i^fiAn*  i^itdogs  after 
to!/Til^'d  i/%ry!,term.  X82Si  the  fdl  wing  .appeared,  to  be  the 
c.jjnd^im-^^^  ^*^^  ^^  ^^  ^^^'  r^.Pre^iqiiSito  thepionth  of  Ja»M«iy 
wards  indorsed .  1  Qgg,*  iSw Jf?,,  ^ne  of  the  jbaukr uflt*,  1  carried-  on  business 

tho  sanae  bill  to       ' 

a  creditor  of  ,  ,  1^  paritDership  wjth  the 'tw)Q  iidkniwOits>»$  Mauchesier 

the  firm  oi  A,  .*-,  t        v      n  i»r.»  i 

/y.andc.  tNb  w^wo^s^va^iMxLqndsWf  under  tbQ<wm  (Ot,  i^Ar^5  and 
KtTJen  -If.  BJ'y^Us^i^^MMancifisl^.und^r  the  i6urm,Qf  JoAn  Yb««g 
J^n^J^y^"5v  '^"^  ^^'  '• '^^  ^*^^^  in  London  wasMConducted  by 
OTd  iD.^tSuW  '  ^*^^  ^^^  ^*^^*  ^  ^^  *"'  Afows^as^fln  by  i  Foimg.  Before 
not  maintain  ,  JT^z;^^  V885,<j^e5/had  pro|)06€d  to;dissolYe  the  part- 

B.  andc.  fori  ,o^»t»ip'  epci^tio^botiKe^a  •hinoi^ //YiBlfls^i^aiid'  ilibuw,  but 

the  bill,  nor 

assumpsit  for  J  ib^ii^  indebted  jdOt  th0  Grmmthe  r^utni  of  21fi6/.,  Yaies 
b/Jf"outoftho'WwJd  i^fttfiowe»titOiidjto>lve.tbfi  partriership/ until  that 
ol'tolV"'^.  di?bt,^<ts.diKbai«^   ^pb.the.jZ,*tb  of  /^nM^ry  1825, 

and  C  in  dis- 
cbarge of  his  private  debt. 

A.  and  D,  having  afterwards  become  bankrupt,  it  was  held  that  their  assignees  could  not 
maintain  ludi  actions. 

Sykes, 
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'  SykfSj  having  on  the  1st  of  Janucay  IS25  entered  into  -^-4^^. 
partnership  vvnth  Bury^  indorsed  the  three  bills  men-       — 7^ 
tioned  in  .the  i^^olar^tioo  ^eing  t)l?'  property. oC  %Tces      ^^nM- 
and  Burf)  jq ,  |)ie  pani<^».  pf  ^k^{  and  Buj^^  anc)  limnie- 
diately  afterwards  indorsed  them  in  tlie,tkirro$$,vof  St/kcs 
and  Yates,  to  Ahedo,  in  discharge  of  a  debt  for  which 
he^  with   hi^  pattners   F^ziAff  Und  Youngs   Wds'Jbfiitly        '  ^    ' 
HaUe  to^liiedo,  i&nd  th«n  iilclMed  diel  bilfe  in  a  tetter 
written  by  hiitise(f  t6  JSMtfK    The'Wil*  wiw^'  dfWted 
in  the  books  of  5^^  and  Bb^j^  to  th^  private  ae«^nt    .  , 
x}(St^$.    lf^;y'did'not'know  (till  some  tinie  afterwards)  , .,' 
that  the  biHs  hid/bb^n  «o  in«l6rsed  by  &^kes.  ^S^e^'ttifX  \ 
Bury  stcipp^  payinerrt  oti  the  80th  of  J%  162*;  ftrtfl  Ic^  " 

NaveTnbeh  1825  ebiiirfliitted  6n  act  of  t)atikrtr|itK:J^,  'and  ■      ' 
Were  declared  bahki*upts  mld^r  li -commlssioh  htsbed 
agaiast  tbeift.' ^  •  '       ; 

Another  action  Wan  bright'  in  'a^timpstt  to  t(K^er      . 
'Stois  of  thoney  dt>awn  by  S^kes  <iut  of  tihe  fbnds  t>f  ISjfkes  . 
and  Bun/j  and  paid  into  the  hands  6f  Yi/A,  ih  fttthei: 
discharge  of  the  debts'  dde  from  S^kes  to- that  firm.     It 
wAs  ofajectid  (ititer  aflilv)  on  the  part  of  th^  defi?ildant,  in 
both  actions^  that  &fkei  and  db>y  ^ould  not,*  if  tbe^  had^  • 
continued  soWenty  hatemaintaltied  aviy  abiiona'^insto 
Yates  and  Young,  HhA  iA\a%  the  a^stfignees  of  Syk^s  t^nd:\ 
Bwy  conld  have  tio  other 'remedy  than  £^^5- bnd  Bkry  ,  , 
would  haveb^d.    Ijord  Terk^den  C  J.  wad  fntjH^to  ' 
•think  thattheactioiis  weteikotTnaintait^ble^  batii^^fVed 
the  point.    Verdicts  wi^refdrnd  <br the planiUflkM<'bbth  ' 
actions,  with  liberty  tothecdeAnddnfts  tdr  m6tf<ft  to«Mtetp< 
honsttits.    A  ^ttle  hisi 'bafhig  Ueen  obtained '4b^  that 
purpose. 
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term,  stewed  cause. ,  Assignees  maViiamany  instances* 

maintain  (actions  wh^re  the  oankrupts -could  apt. ,  They 
.^t|^Jlf^.l^♦Iol)il^     iTi   JjjiTj    vv^Hd    oj    J'lFiJniBTq   siTj    oJ    r     "^ 

may  su^for,and  recover  property  voluntarilvv given  by  a 

,/  yv^^Mui  111     .7JVHj(»i(j'birf  f'.'iR(\  o)  iBisyjmy  joa   '^  . 

bankrupt  to  a  particular  creditonJn  contemplatioii  of 

bankruptcy,  and  thaton  the  aropfid that  such  a  preference  ^ 

7  »/».••.!  T[(;rj'ji'>>vi  T>!ii.v  f;  9\Ptj  J  on  vTuoo  tnaU^UJi    / 

IS  a  fraud  riipon  the  bankrupt  laws.  .  So  if  pneqt  several 
partners,  with  intent  to  defraud  lus  copartners,  were  to 

take  specific  chattels  belonffimr  to  them,  ihe.  copartners 

'■']^}n(jr}  TofT  ^ir/y  <^"/jtr-uii-ci9  rft/ j  lo -xio  ycTiqiiJOffi  a  ' 

could  not,  brinffr  trover,  but  the  assignees,  after  demand 
and  r/efusal,  niiirht/    It  therbili&had  belonged  tOiSykeSf 

2iot  maintaia  any  action.     If  a  partneE  pa^s>kis  private 

ship,  and  the  party,  receiving  it  koowsrit  to  belong  to 
the  partnership,  he  cannot  sue  upon  it.   Here  the  plain- 

pcisseskion  of  the  defendants,  and  that  there  was  a'  con- 

version  by  .them,  and  they  have  , proved  botli:  because 

f  I  "Tjo  ium  fi^i-'iTniriiT  j>nF}jjioif)(j  ''lficrx»iu<i'ioT)iit  V/J  ,• 

the  bill  was  indorsed  owt  Sykes  to  Alzedo  with  the  know- 

scope  jof  his  authority,  may  bind  his  principal.     In  like 

oi  mill  'nVm-f-xohni  /if//  Xun  mi  loT  ^^m  ?,uw  no-. 

manner/^,  partner  acting  within  the  scope  of  the  implied 

h{\i\  //,'i\\^ T  V>)^\\7^  jrnvrf^ufj  J(h)h  n  miff  ^r>f](^  o*    •  ^ 

authority  he  lias  to  deal  with  the  jsartnershia  property, 

Vmw  ^'\\\^^  A"'^^  ^'^''  e*^'*^ >'*'*> "J  '^J?^\^  bfiij  ^^i^^fri*^  .-f     ^ 
may  bind  ms  partners.  ,rBut  this  is  a  case  of  a.  partner 
,/ r)t\.^  yTj   b'^J5ll^nlO'>  yUi>nnc   noi^iiovaoo  &   T;1^.\ 

giving  a' bill  beIongini;'to  the  partnership  ui. payment  of 

iiS|Own  private  debt:  he  had.  no  ^authority  sp  to  do. 
I  Tl     .v.^*\y.  rijiw  qitf^*!9nni5q  -nanl  io  no«>n9T  tcT  - 

The  prgpertYjjn  the  bill,  therefore,  xlid  Aot^pass  by  his 

indorsement,  .but  Jremained  in  him  and  his  partners.     If 

.  I'^iuo  oc.fTo  I)iJi;if  IH  ouinn  qfa^'iyfiJinq  onlVM^u  >  • 

Sykes  and  JSzi/t^  therefore,  had  sued  the  defendants,  it 
would  not  have  been  a  defence  for  thjem  to  have  shewn 
that  Stfkes  had  fraudulently  indorsed  the  oills  to  tliem ; 

and 


i 
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and  thougn  the  indorseitienfi  of  the  liiUs  to  iS^i!?5  be        i8§9> 
sufncient,   prima  facie,    to  phss   the   property,    it  was  - 

open  to  tne  pTaintilfs  to  shew  that  the  indorsement 
was  not  ^nectual  to  pass  the  property.    In  Ertslow  v. 

Eastman  (a),  Lord  Kenyon  held  that  one  assignee  of  a 

■  ,.  •  nn  i./!'Vr-  ^oJ-j^'  ■•■iT/vi:  'i':  «i  Uw'*  *»''i>  .7V'jiii>livn(f 
bankrupt  'estate  could  not  giVe  a  vahd  receipt  for  money 

due  to  the  estate,  where  the  express  dissent  ot  the  other 

assignee  appeared.     In  iScay^  v.  Jackson  (o),  it  was  held 

that  a  receipt  oy  one  of  tvfb  So-trustees  was  not  conclu- 

,■  .h  ji  tiij'  .f"r)ij^.^-j    ^>?l.t   Mr;   /I'yD'itjVfinfl  Jon  hUjfV>i 
sive,  and  that  evidence  was  properly  admittea  to  snew 

that  the  receipt  was  a  fraudulent  transaction,^  and  tlial 

the  mone^h'ail 'not  been  pai^^  ^'TKe  property  mfl  not 

pass  fitom  oi/fceS  by  his  bwn  wrongful  act,  but  remained 

m  tSj/xei  and  But-^  Ht  the  time  of  the  act  of  bankruptcy. 

1  lie  assignees,  therefore,  affe  entitled  to  recover.       ^ 

not  parties  to  any  fraud.  St/fces  alone  was  guilty  of  a 
fraud,'  hy  intforsmg  bills  *beioneing  to  nfiriselF  and  otners 
jointly,  for  the  purpose  of  discharging  his  own  private 
debt   ^il  was  entirely  the  6ct  ot  Si/ieL'  ^The  aCl  ot 

conversion  was  liis,  for  the  bill  was  indorsed  by  nun  to 

jj    J     •Jt'iMM^i"*)''  '){|i  ui''*!,//  ^^rr^-vn  'Wfy^^'q -A^ e>  >"^'«*'f!5 
AlzedOf  to  pay  hira  a  debt  due  from  iSykeSf  ^  Yatesy  and 

Young.  *  5y^'«  and  ijwry,  therefore,  are  suing  iws  and 

Young  for  a  conversion  actually  committed  by  ^j/Kes, 

and  to  wBicn    Yates  and_  Youns  lire  but  construetiveq^ 

parties,  by  reason  of  their  partnership  with  Sj/kes.     It  is 

certainfy  esta^ttsned  by  a  class  bt  Wses,  trrat  wtiei^'^one 

•.    I  ,f]ri  ^.fl  !»'!/.  ci'diii  IfjitifTiiirutinL  Juijnvj'^W)ii5 
partner  uses  the  partnership  name  m  fraud  of  the  other. 

or  makes  or  indorses  an  instrument,  the  mnocent  partner 

IS  not  liable  upon  the  instrument ;  out  there  the  innocent 

.    •      "•  "    /!'.»i ;,!..'..  i<  'ti.ii  ,»  .  \ V.  if'jl 

(a)  1  £qi.  ^.  P.  C.  174.  (6)  3  S.  j-  C.  421. 

Nn  «  pftrty 


}$^       BR^  ?^./<i9%MiapJt»aa^  4Wly\«lteg^>*b«ii  fee  did  .not 

;fe^       !te^  Wff>9a-^Sn  #s  .f^f««ili^feBl«ite«iffi  «Pd  comes 

Si}^Ro§S  ^«jfcfea4, ^iedwitfe^n) j^yr  AbV*  fft«»iQ||.jbe  maio- 

srA  tft,,fls  wl^,plflTO»fl&  \p;^9W.  il^pyftt  ^J^m^j^.of  his 
WJflffgent  v|WttM^^  iy?A!!5  aJe^j;,yiW^,  IwiA)  ffi#id»which 
l|filih)W?fi^ifi)^%4  i»!«W  .wnwnHW^.  .hAlii  ^^ainhpriiies 
fJ(feagfl«ptjWcfenfriJ?l«P^sW^    Mi^  l^^wlflf.ipOHld  not 

twii^sb  flnet  ««iner#!WPi.  femjiWn«?i«  :W6  another, 
^bfW(Wy^ft4pe»P?iife9n?pei»b?>^,pf  ^  V. 

B^«yj^Vi{*^«Wfyrig)iy.  ,.J5?tww!!!(«^.  .J^Igr  .can.the 
diW^iSfif  t«,i^ue;J;>ft;ir^l^jv^(by,.<>nuvipg..t;p  include  the 
gpi^ic^Jat.^fti^a^lt,,,  {j^  ^JW//^4fl^c,^,,S7.Q^  it  is.  laid 
^^W9»  /fi  tY39i}!tffln^9  ?■  tfie«»Ss  ,tp..f  ftoU^f*  .who  releases 
to  one  of  them,  by  his  deed,  al^^^ip^ns.  p^rspi^al,  and 
n^{jif itji^n^^g  sueth  an  action  of  trespass  against  the 
oth^r,  the  defendant  may  well  shew  that  the  trespass 
^•fft>i^%tef  ^yW  iOn^-'ly?  anoti^?!V  ly^  fell9^>  and  that 
^!^^vs8!^ft«^%.\vb4f  :h%  d|^Jw^i^j^4?P.r?b«wetfe  forth), 
'«}e^fi5'/^iJ^^'f?}')^^/^VUfit^W  «W«°^l>  An^  demand 
^l^SrJS^fiiSaep^t.  :,Awiifliy::f:^qrd  .Cpfe  Jin  ,coqmcnting 

bQij^ud^,ai),pbIigfijtiQp^,jf  tl^j^  p|)j[ige^  release  to  one  of 
thc;i9,^flr;e  di?i?;hajge^,"  ;Sp  ?"  ,Wspa?s  a^inst  B.,  he 
majf  pleajd  tl^t.tb^.fr<]^Ppss  w^  eomiiiitted  with  A.^  and 

(a)  1  Campb.  392.         {b)  S  Camjib.  561.         (c)  1  J?.<p.  N,  P.  C.  17S. 
(d)  3  J9.  4  (7.  JSi«        (e) ,  6  Taumt.  5^.         U^  S  J9.  4^  P,  )J20, 

...  -  -   .  -  the 
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tKe  plain tttf  rfel^As^fft<J^»/f/,^ AtfecfiH^hcfej'^hat'tt^ virfc  (Tcfftff       f^r 


by  IKm  aldriK' '^Cbi:**^ v. vftnMi;^(&% '(3»7)?.  Z)ig*:'tft.^/t^«te>*»- 


yet  iS^te««rwhtf/'if 'tfUlliingeV"Wcf^  ^|JlttlHfi!ff,=J'#BblcK>tt# 

because  hd>itf1yrfi]^'^{r^^d(^{)]aKMfF;'khdihn  r^'I^^^V^^Ii^ 
to  a'  rd^S^'dt  IdW^to  ^ffft?' wWdff '^miW  "Bal^  Ah^ 
chargfed^ltlfe^  ^Hfet^  dfefenVlarlt^.''  <S!b^'fc  fJbllM^  Vl'^Ctf«U 
jrU(&)^'<1t>^i^  b^ld,  fthM''r''Memb^  ^'iarl  ttttfdkUt^' 
societyi"^a<il§tM  ^ih  alMyk^tdtlttfuflng^tfle^fAtfara^'S 
bound'  ^  b;^  bona '  top  k6^  if  i«ftiy,  •  tsbiilfl ' wbt  ^hilaflitflBtf 
trover  agatriU  ariwAfeV  <herht)dr;tfiWa  tttW']hf6i*^<WlJfc^ 
took'^l  f^oAv'Mrrt;  'ft^  isr'aW  cleflf,' tftit  if  5j/fei^ttK8' 
Surl^  cmyA  'ttit  'hhV^  Itai'fttkhAfed' "Afd '^t*ihj'^  MitlbV 
be  ni^IrftalH^i  byih^ii'k^^igtlfefesi'  -Thfe  Hgft  oP^^gtJ 
n6es  td  a^rdU'a  AdudUttttt'prfefei-^Hc^i'iiriaft^fterti^^Ad^ 
att  b^tng  d'lfraik!  ri]f>dh  tfie  cr^ltrt-s  rft^^lar^^'lahff 
against  th^'  {i6ltey  6f  thc^'biifikVttpr  Ij^'j^bift?  ^Sti^'iM^ 
vfersioh  itt  tfte  p^estot-^cksi,  iJ  oriry'^tt^'?ri\id;^by'6tt^ 
paVtnei^  li^'oh  Ihi  6tfi6l^,  ^ATifflibt'  coniWIltt^tfSiil '  i»ffi* 
templarfdri  6f  ba'riWd^tcy:    '  '''   "^'  "*   '^i^'^^o  .Hr>  oj 

bi-ought  by  We  l)rd!htlte'ii^  esajgri'ees'if  B^HitM'Sur^J 
The  fi'rst  Wife  nn  VcfidA  of  ti^JVei^Kf  i-ecdviH^Ki?  ^fl{il''(&P' 
three  bills'"  of  elxchan^ '\*'hifch"'BeliVt^  t5  *S^A"laflli' 
a«;y,  aifd'WHicTi''Sj*«"hitt"fndSrs^(!l  to  tf/^yefSiUiHig," 
with  whom '  he  •  had  Im^'  hi'  partfl^l^iti',  irf"ps(ft '  ^' 
merit' of  i  demkhJ-aUe^Trtim  hilh'ittt  thif»^if^rS/M{{' 
of  Sykes,   Yates;  aria-''Yi^,«ail'd''by''httl''i/^r}l' iih-" 

(a)  fiat.  eSv  ^  V. <»).  1  r.  A.658. 

Nn  S  mediately 
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iqedh!lqIj[i3iiidorMlqiiijllhe'i)Biiii»tJbf  All  iptulnenhip 
UiuaffK^A^simhaomdaiiiiuti^^^l$ffsii^^  The 

wQDiidBiilctMki  iHoslvtodiia8oimgiS(y>«(()r  linwi^tkf  ISi^es 
^xmrdieofiiticfaiDliriitdiSQlfi  tti(iiA<;y»iiiA&  p^U^^into  the 
hmOBa£i¥atpaf>iMXiS\itAm4^  be- 

Ibxtecindntioflnd^  aid8hMy?#4lbd  faM8vttdfi|€9f^i^«ry«  Both 
UhintiEDflaetiowj  sncm  'feoud^  j^x^j^^irpil^ibift'fMtrtDer 
aBor^cl(afad)rjlow]stub«[ld(iieii(0)»tl(j&^  «fc)rlfWBt  when 
iihs<>b^jn»iiidteae4<^wii}otbdj4»HMQf'.(PM4)tki^  the 
sh&tsrqndwoBe^  teiD^-ftdmrtboifuttdbilrfli^irJlitiHl  Airy, 
o«ndiobt)itii^)dLBovkdi^)QfiU^^09k>  iltj/iki0#ibfi (doubtful 

:ibbv|iiiolir''meiro^lifae]0effc^/jtlv|(l«. point) A^  fi0|  materiaL 
^Ob ilj^Ifxof  1. dhe. /ddfetidmib jt i. im«s y «9Bi(teddf9d,  that 
'iSk^Mg»\AnAi^iaytbdaMki9^>{i^^^^  aolvent) 

liitveiii^'dtaiifpliTqfDjrjflictvafhagaj^  Ifbtn^  in 

I^Bp^etidf  eitbbii)Qfj/tfa9Spitvfiiisaf|it«tls|..arid  ikaft  if  that 
fivd»'/sb^tkb)pbiiiitii6,.j|hfir  M)sjgpeo$y'  qould  not  sue^ 
.Hh^nhmngmo  hAteH  tetnfdy  at  lnW  than,  i%(£r^  and 
'  iBUq^  would  havie  laub)  Atid  r we  4ire(  of  \hk  opinion.    It 
is>ikniNeeftar}r;>'tberefefifli,itQ<0dyert  to  my  of  the  other 
^oiilis  rtibedliniitlMd  avgnintfal  att  jiUe.lMin*    We  are  not 
:  Bmos^^iBmjfihBtBDfte  ia  mhkh  m  peivon  bas  been  allowed, 
'  ostplaintiff  liii  ^ooulrlJQf  law,  4oir98cind  bis  own  act,  on  the 
^gvomdithatsueh  aot.  was  «  fraud  on  some  other  person; 
wUethar  A^e>  paftj  aieektngitiojdo  thi<^)ia6  wed  in  his  own 
name >ool|^  xorjoinliy  with. such  otbor  person.    It  was 
well  deserved  on  bebalf  of  the  defendants,  that  where  one 
of  tflvo  persoiu,  who  have  a  joint  right  of  action,  dies,  the 
right  th^  Tests  in  the  sucvivor ;.  so  that  in  this  case  (if  it 
be  held  thotSykes  ajod.Bwy  may  sue),  i£  Bwy  had  died 
before  S^kes^  Sj/kes  might  have  sued  alone,  and  thus  for 
his  own  benefit  have  avoided  his  own  act  by  alleging  his 

own 
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own  ttiteouiidictt  '{(TbsnikfraddedrpiBtnQfcmayJpBnbf^ps  \  j 
hate  a  HtaSdyaHi  e^ir^lb^iuit  inehb  o«i&/Da|D^a|^inst  \  I 
his  "^i^iVki^t^ati  likBopitTSfMovmhotifhom  tbk'AeLMa&m 
com^t^Hm  iSwAt^vOij^te  ftieeifndliit(ttBi)iiijaoBA5lKBfl)r 
of  afStf^  ^^^^ti'^bd^gibittidM'fbw  o^rh^tii^BUndL 
There  i«;w%r^^tfl8irm»l  bd»v«6ittttw  4BaBoatiAidi8tidr 
an  cf^«itir^Ift^^ixdt  ^imfidk  aram  pntdessomA  MA 
of  HxIMniI]^  (Mi^ulbHtiyiqdbtid^dotguasc^thdnjb^v^^ 
piiilaM»4ii  Aiiiqi^QMtAlfl  thdiofii0rs|)»dfddiyer«d^isoifh 
partn^if<<(:^^N!^Ikhfllffu}i]p(&iiobit*^of  t^anonriKipriibde 
deblUobIftcJtt|if)bttir  oi^^<\tlibdi>i$bi^(isiiio6(ihe)deifaitc^ 
of  tbe'fiwaal^tf)6h$/Jbqt  {ifatodcftvuiM  i^nd  jU|«f  od 

permJKddi^itfi«ay^'a:ttcottt$tQ£)'iUw,d|lhatoaniHit^  ibe 
part»«t  tmiiyiltooiJbfS^^^d^fio^^srifiU 
has  lib^aMfbfby^ioJifcli:]^  ri^r^BO^eptihgiarbU 
name  of'Ae(>i«m^^fot44ii»^/4rnrii:pnri^tb)ddbii!   IChd^pfurty  '  ^,  , 
to  a  frfiudi'tPd  i«toipi«ifits  1i^i)t,.<^Ilixiiqti]&  a}IawcdlD  [  ./  ^ 
create  ^46  <M%a1#«ii  In  ^iisMher  fajirftiii  owi^^misedn<j|ii^t,  |  ^.«x\ 
and  ttldMftbad'iiAtemQdtt«t}>lhefiiBridfldori  bf;aiira^  V 

at  laW4'  Whmi  ffi^^^mnd  J8b|yiookll4/mHk^fiiicviliQ!W 
could  th6^pIaitl«9lSlK^lirlto  ^«p»ti8)il  thbmnharaB*  Jbm|s 
said  iti  'iiipj[)^  d&fb^  tfr^mtont^  ^dntJthe^^pnDpcntjr.^did 
not  pern  fh»m'fi^i^ki4»yflfife  w^iigMiootv  ibiiilimink|md 
in  Sjfkes' sxad  Bury.  rj^hi»ik^  ^cmEoastj^dndtiflflnUy 

put,'  bilV  k9i^gttM^t^/^k<4Aie'iplropei:t7>4id^'tA»^^^<v» 
and  there 'tvlasi  ilKI  i3iMnekly'atl'laiW'/fiiP<£flp^  I^TOCotwrrit 
back  agiliii  }iii«'d<^iild*^bt  db  to  Wi^idiOiit(itekiogLiifig4Ia9  a 
party.  Fiitlher;  lkl<^> tigitt  of  >lM  tf^sfgattenlq  -Biie :in 
this  case  w4is'9afd''to>'be)tiinalog«»ui/it0'  tfae^rigU  of  jis- 
tignees  to  due  lor. and  c^cM)K0r1^bbipro)ie)rtytDlrintiirily 
given  by  a  bankrupt  to  a  pnifticular  creditor,  in  'contem- 
plation of  his  bankrupicyi  in  iavour  of  such  oveditory 
N  n  4  and 


540.  ..Ci»j^,«f;EA^T^-'SP«^ 

lS3Sf .  r  antl^  in.  preference  to  hiniy  ia  which  case  the  bankrupt 
-    [ could  not  have  sued  if  no  coounission  had  issued,  yet, 

Jo  WES 

againsi       the  assignees  are.  allowed  to  do  jsp»     Thf^t  is  a  ca^ 

where  the  representatives  could,  where  the  party  repre- 

sented  could  not  sue,  and  it,  is  the  onlv  icystance  of  the 

kind,  mentioned  at  the  bar,  and  no  other  has  occurred  to 

us*     Put  if  we  attend  to^the  Drinci»le|On,  .v^^ 

*   "'  Tftssigiiees  are.  allowedi  tp^^jiji.e^  w^  sfj^)J,.,6ji?d  ,,t^ere  is  no  ■ 

V,  It       M.  aiialoxry  between  that  c^sj^^apd^A^^        biff^re  \\\^  Court, 

'■  'i'7u  V.ior  thpj  jj|r^ipje.pn^wh/c^^  S?.^^ne^j5^_,^ve;vb?^n,  h^ld 

•  V''^  .i:;:«Btifl^  to  r^cov^^^  tife  .ground  of 

.:.'\':Zf^^^.^J^,^J^^,^  ftR;tN,«Wnd  that 

"  "  "    '  ttjadefcr  tW  purpose  oJF,e^%^^ 

>/    . '    -oi  th^  insolvent's  ^ estate  ,al|.,.tjbp^9f94itgr8,  fwid 

i.^ .  >  ^'wfaich  purpos^  would,  be^d^feateid.  if  iQ.  p^^r^^  op  the  eve 
oif  a  bankruptcy^  andwifh  a,yjeiy,^9,if^^.cpu)d  distribute 
his  eii^ects  according  to  his  own  p^e£i^i^'^..^ong  soaie 
favoyred  ,c^.edit.or^,  totbe,t<^t^l  e^qlusiQU^pf.tJie  others. 
This  is  menti9ned  by^  ^^^^^  Man^l^  ^  thc^  principle  of 
thed^cisicps  in  tjhe^e^rly^CQSfj^  o^.^tlifi  i^bj^t:. -4W««w  . 
and  l^frnplfi  4t  Burro^i  2235.  ,Ha/panj^nd  Fisher^  2172. 
For  these  reasons,  we  thin|(;  t^|^,pla^)nti|f^  are,  not  entitled 
to  recover.  The  rule  f<^f  ^i^n^jti^i^  n:^V^t«  therefore,  be 
madeal 


,.,'^.','.,v'^W?!i^ 

iolu 

•Mil    <  ••{ 

.r'-i'M.-i' 

;'  1'    I'iVt'    ^«  '  t  ' 

'.  f  i'    ,>\ 
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iM  THB  Tjbhtr  Ybaa.  ot  GEORGE  IV.  5M 

Hex  agamsi'  The  guardians,  Cnurch wardens, 
and'  Overseers  of  CJreat  .  r  artngdon,  m  the 
County  of  Beaks. 

TALFOCRD"  had  obtained 'a  "rule  msi  for  a 'maiida-  ^'^tedpwuh- 
mus  16  the  gtiardiaiis,  cnurchwardens,  and  overseers  right  to  inspect 
of  the  poor  or  tue  i)Btishot'  Qrreai  rarwgeum^  m  the  the  ezpendUura 
county  of  B^kiy  cbm'ma^fiig  t^eni  to' allow  A.  ^  dltilj  moniykeptby 
an  inhabitant  of  iHe  paHsli,' anil  "liable  and  entitled  filJ'lJJ^^.pf 
to  be  rated  to  i^e  rktts  tdt  thi  VeKrf  of  die  p6or  of  that  ^J"'*^  ""'l^ 
parish,  to  in$V^f  the  bobkg  6Pac6Datits  of  the  receipts,  W^  »"<^  **>»  Court 

,    t<      >  I '   .    t     •    ffVfnted  a  man- 

penditnre^  and  appKcad^niorthe  rate^  of  the  said  parish,  damus  tothe 

J  ,  iM,     •  /J    ••  '<  '       i' •  guardian*.  Ac. 

and  to  take  copies  tberedf  -arid  extracts  therefrom  at  his  ommanding  to 
own  costs.  It  Appeared  bytheafRclavits  in  support  of  the  spectioo. 
rule,  that  Gilt '^ks  an  ihhabitaiit  of  the  parbh  liable'to' 
be  rated ;  that  the  dare  and  managehi^t  €^  the  poor  of 
the  parisb,  pursuant  to  the  provisions' of  th'eS^dr.di 
r.  2S.,wa8  committed' to  a  visitor  and  guardians,  who 
were  appointed  annually  under  that  act,'arKl  two  church- 
wardens and  overseers ;  that  the  guardians,  acting  imder 
the  control  of  the  visitor,  had  the  entire  care  and  ma- 
nagement of  the  poor,'  and  that  the  overseers  merely 
assessed  and  collected  the  poor-rates,  and  paid  them 
over  to  die  gtardiaht^;  that  the  aiDcoants  of  the  guard- 
ians, with  the  vouchers,  were  r^tfarly  produced  at  a 
meetbig  held  the  first  Monday  in  every  nionthy  for  the- 
inspection  and  examination  of  the  parishioners,  and 
were  so  inspected  and  examined ;  that  at  a  roeedng  on 
the  8th  o^Aprilj  sudi  aocounta-  for  the  last  year  were 
produced  for  the  inspection  of  the  parishioners,  and 
having  been  af^roved  of  at  sochmeeling,  were  verified 

upon 


«H 


wmS'^mmf&wergSLM 


em. 


kjffm  lMti9\!^^<H9^s9Vlt^^f^^  before  a 

j^stteb  ^^t^^e^<^aliftei%i(^^  ^RdJM^IMii  jSltssed  by 

peace  for  the  county;  that  Gill  had  applied>to  the 
g^Hl^titl^fo^Ueave  to  inspect  the  books,  and  had  been 
refused. 


5. 7«  the  guardians  of  the  pooi*  are  invested  with  all  the 
^liw^MsM^iNJlhttvltieki^iienitd^osmlriei^  by 

Ofhclr^itldKPfOfii^rHinittiitP  rjkH<ilib^ii«Dilf>r>fafani«a  au- 
dierfiiiih^ia^fliisbh»1^4o^ik6psctnl»bhco^  By  the 

9VM«BiilH  9»J<b>]  JtMtilMirehwdid«As:iHid«BllebnerB  of 
^f^Mft  ii(«itt»qAfoid  int  pdbitkrq|M]b^mibl^'at»6nKd^  or 
)MUtek»ub#  lM^skdjoto,iM|iee69te  -bdAd^i  sfBooiints 
4CMd^^«k«iilhtfbl^dttiedi^^(tf&dtip^^  cppies 

^f4hi^B«m^vtbv««|ih^«t9o|^v^^  S%ilQt^pplieBJto>flecoiU)ts  of 
bi^ers4ifir;i^p)ioiiit»itdiid^isttivs(B^  c;2. 

(^iKit&lft^JstfWbifliraeiintferioevtklh  pilrfM|ies, -Hut  dietr 
tfetfoii»h»'^tf'4iMi»uii^d|i^  ^np^  aiiJofet^geus-  aoeounta 
mreli^  v^//,.tb«kfok^  h^  iiA;rl|giit'of]app(d^  and  con-- 
sequently  no  right  to  inspect  the  books. 


Sir  James  Scarlett  and  Talfourd  contidiU! 'SifiKiy  inba^ 
bitant  rated,  or  liable  to  be  rated,  has  an  interest  in 
se«ing^lMtb«»>li|e^ibspa/ditu«(»4>r  dtt^^wrii^^  has 

BeenifrtJd^''  ^d^M^quttmly^bft  iaifctMil  ngbt  to.  inspect 
tte  'bdbkdi  ii]Jwliioli»tlib  a«dwm4Jf  stthh  ^speaditiure  is 


\'in\    »jn/n».» 


</ji;i^'iH  -i^ 


.'.  .».• 


Lord  T£;B^Ttiit»fii^  O.  J;)  <'Mte<iiaW  QO'doubt  that  the 
partT"  is  €ttttiled'4o  inbpebt  tike  books  at  a  reasonable 
time. ' '  Aiytoniing(%tiathb'lid0^no  right  to  appeal,  or  that 

.  the 
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m 


AjflrWl' 


the  time  fos  »pp^^j»igffwby♦^M.|WV:ha^^  C^ 

reason  for  impMmii^ A*»**Hf,ttWBifc«» ^tJTJ^^  ffl^i^ 

what  has  h^m^  ^oofiw  ^'M  Bd§«*?JI»fQf fit  iWsHJw^pjai^  ^gffim 

absolatCf  .  .!j.|,j  ■.•/l  \\/^)   jj.,,ij   ;  vjuuoo  tJib  tot   yjiixj  ICimmiwiw"! 

^J7/7T¥  hadrok»iied)&  rrd[e>iH0biW({  Ascb«^ 

dcfeddaoD  out  «if>diislo^,  omfiyng  i0(|iA0iott^bail|f0ii 
the  ground iiT  o  >deftbt.i  uif4fe<)aflMiniiM4ciit^ol4rl»itiMk 
It  stated 4baMK  iiMfaswtoiMfelMd.taJiUp^  plaotUTi Js 
the  sum  of  9fi/«^rttiid  opwatdsy^  fttr  ftaol^if  drM^  wna^uRgi 
lodgings  dnd  dtbdr  otoc^asaimsr^foiind^'md  |»to^id^fb!f 
the  plamtiff  fbrlheisaid  ]^JjRfK)fc^<Atld>ldts;U9ii;^^ 
and  for  money  paidy  laM(}uiy4mdi^xfen4f^i'Wdt\\6^ 
and  advanced  by  this  depoo0iih4ijAelw$}A'W4fPof!ki  and 
at  his  lilce  request.  The  objeetkin  wimi.  tha^  the.dSMkltit 
did  not  state  that  the  inopejr  iaid  oiifeande]|pieD^d.wi^ 
laid  out  and  expended'^  iia  ^^t^nt. »<K(Wigy^. 
Guiin{a)m  •  .      •.  •    ..|   .*  ?.•.*,  ,,n  ,  ♦n-..,.*; 


Comjfn  contra. 


Lord  TBKTBEDS19  CX  J.  AAr  .aSq^ttion  m  An  affi* 
davit  to  bold  to  bail,  is  cdnolnsiy^  onthe  d0^iwi(ifit4'  It 
is  not  traversable.  It  ougbt^:  tiMPrefore^tci  be'.o0ftaia. 
We  must  not  intend  any  thing  in  such  nHdavit; 
it  would  lead  to  much  confusion  and  irregularity,  if  we 
were  to  hold  this  affidavit  to  be  stiffioientb 

Rule  absolute  for  dtscbarging  the 
defendant  out  of  custody.  .  . 

(a)  ^M.^S.W3^ 


OMSAS^M  EA6TER-TBRM 


'^Uj\n'(:r  y    ff 


Mondiiy,'        Morton    and    Thompson    against  Gret   and 

June  1st.  .*••.♦.    ..<.    A.    ,^,^.,^M    -^  Y-   .•      >r     « 

Both  WICK. 


wiiere there  sre    A    RULE  nisi  had  been  obtained  by  CAzZ/Jy,  for  setting 

two  defendants,   XX.        .,,.,.  ,      ,,  .      ,.  , 

one  of  whQ^^j  ifr  :..  1  BS/^4^ytife  d^ajr§t)QR)».  ifflW  aH.  ^pf <*:re<iMigs  thereon, 
J![^e«lnd  ""for  irregularity.;,.  It,  cjppjpi^y«d,4)y  it^paffi^Javits  for  the 
XrT«m"o\*b^  rule,  that  the  defendant  Bothwick  w)as  served  with  a 
cbpi/^'of*  *  latitat;  iss'dfed  bn'the  'Mih  of  April  1M8, 


pWoimoMsfti 


obf^n  line  no  ^  rrftdriWbJfe  ()ii   JPfferfrt'eil/tfT/^  tltxt  ift^f  one  mbnth  froni 

declare*  a8>  >-  »  *  ^ 

whe»ihtr»i*    ^5/<*i*^,  7th  oF  ilfiij^;  rintf^  ott  the^  st  6f  Oddlkr  filed- 

one  defendsb^  '  v  '  ^ 

only.  '  cDtnWdo  bafH.*  *  Hiat  the  t^intiffs   did  ridt  take   any 

".         .    fijttlfei'ppbceedirigs  itntirtlie  21st  6tMay  1829,  when  a' 
,  .    dedarlMoh  against  both  defetidhnts  was  delivered,  witH 
'   '        ' '  .  ridtk^*  tb^'^iferfd' in  eight  ditys;    that  on  the  followi»g. 
y'"  '    'lim^ilti^  the  dcfdaracion^Was  reenrned  to  the  piaintifis^ 

'  atli>rhi^)r,'  atid  He  was  told  that  it  was  irregular.     Th^ 

*        piaMa£fS  Aefih^  'ietVed  ahy  riile,  for  tiiri«  to  declate 
agi^inM' thi^  deftodStiis,' on  J^Mw/c^,  or  bis  attorney*' 
;.  •/;  The  affi^^lt  in  answer  shewed,  that  the  plaintiflb  had* 

"''  b^en  tin'Able  to  ierve  Gi^ey  with  process  until  the  present 
Easier*  t(^m,  ktid  upon  this 

fft^tVuD^f  shewed  cause)  aAd  Contended  ^hat  it  Was 
not  tiece^ryto  obtatli  thne  to  declare  wlMri  one  of  two ' 
defekiirittts  had  been  out  of  the  ^ay  and  covld'n^Mr'be* 
s($ii^  wMi  ^^rocessi. 

Pkr  CUrtam  {uSl^  comfuWilg'  tHfe  mast^).      The 
pMbticeiiif  citified  to  b^  that  thne  must  in  that  case  be 
obt8inedf^4tt^the*sam^  ntami^i*  as  where  there  is  one' 
»  ..         .,-  defendant 


IK  rum  IEsaitw^)^wsui»  jQEOfUSli  IV. 

.defendant  only.    T^e  procc^edings  are  iberefi^'e  in:e- 
giilar^  and  niust  ,be  set  aside. 

Rule  f^b^lute  (a). 

(a)  £ee  Syk^r,  Bauwens,  2^N.  Sep,  404. 

^Aj^DiME  gnd  Others,  J/^^i^ige&  of  NAlttrjci^iEL  ifi^o^^. 


1*^* 


\ 


■  •■'■  ■-'•-'-.      '-  '  ,,,. .... .,. ., 

nrmS  was  an  aqtion  to  recover  the  bqlapce  .of  ^,ToeniiUe»>  - 
banking  account  ^ue.from  the  (^f|^nf|{int ^  to,  the.attheftime^ai  • 
bankrupt,  who  was  a  banker, at  ffavpfordytesf^  Ax,  the^  theivwittrM  i , 
trial  of  the  cause  before  Gaselee  J„  nt  ffereffirtjl^S^^\p,v;!^^T  ,j^,,J^^^'  '.  .. 
assizes  1828,  a  verdict  was  found  fqr  the  p^^in^iflTs,  W^^•S^*5G"4*' 
S5L  damages.  It  appeared  that  both  thj^  d^fen^a^t  and  *t  * j^/*  ^ibo 
the  bankrupt  resided  in  Wales  at  the  time  when,  the  *"«**^**^''"* 

-    *  *  ^  must  certify 

cause  of  action  accrued,  and  Ipng  before,  avsji  were,  still  <  that  the  defend* 

•  •  /.    ,  ant  was  then  r«- 

resident  there,  but  no  proof  was  given   of.Uie  ^ual  mdem  in  ivaiet. 

•      •        •       .•',.'  '    ,        1   o      1  It  w  not  suffi- 

service  of  the  writ  ui  this  cause  upon  the  detei)|dantficienttosuteia 

On  this  evidence,  Russell  Serjt.  for  the  -  defendant,  applied,  ti-e^Sen^e 

to  the  learned  Jud^e  \o  s^enify  updpi:.the.5  <?^4,  P^lWi'^^J^^^Sdon 

S.  21.  that  the  cause  of  action  aros^  in  j^a/^5y..ftn4  ^liat?"*^  *^*'"*'^"' 

the  defendant  was  resident  in  the  doi:piq^qi;i  9^^af<l,cttv 

the  time  of  the  service  of  the  writ,   or  other  mesne 

process  in  this  action,  ^o  .that  l^e*  defendant  might i)e 

entitled  to  a  judgment  of  nojasuit;.  If ut;  Ca^ffpbeflijop^, 

posed  the  application,  i|nd  referred  to  the  caies.of  Jlifor->. 

timer  v.  Harris^  and    TYmmins  v.  Ho'x^lly  tried  belai;e> 

Bosanquet  Seijt.  at  the  Hereford  assizes,  in  which,  on 

similar  evidence,  the  learned  Serjt  had  refused  to  cer^^, 

because  the  actual  service  of  the  writ  was. not  prov^. 

He  also  referred  to  Jones  v.  Kenrick  (a},  tried  b^f^rii'  • 

{a)  8B.iC.aS7. 

Lord 


Sl»  CASES  IN  EASTER  TERM 

19WI  Lord  'Tenierdett:  Th6  liearned  Judge  "tbok  time  to 
eonsHder,  and  tffterwarcb  ^tited' tfie  fbllowiDg  certifi* 
cate :  —  I  do  hereby  eis^rtiiy'  that'  it  appeared  upon  the 
evidence  given  on  the  trial  of  this  cause,  that  the  cause 
of  oetton  arose  hi  the  principality  of  ^a2»/and  it  was 
proved  by  persons  Who  liv^'  a  few  ilniles  from  the  de- 
fendant's place  of  residence,  that  he  had  been  resident 
ferAela0t  ten  yiears  itt  the ' ddmibton  of  Wales;  that 
applidations  'fer'pety merit  wevie'iiiade  by  the  bankrupt 
before  the  bankrtiptcy,  and  by  the  as^slgnees  after  the 
bankruptcy,  by  letters  directed  to  the  defendant  in 
Waks  /  and  it  did  not  'appear  that  he  had  any  other 
place  of  residence,  or  wns  ever  out  of  WaleSy  but  no  evi- 
dence was  given  off  the  issuing  or  service  of  the  writ,  or 
other  mesne  process  in  this  action,  or  of  the  place  in 
which  the  defendant  actually  wAs  at  the  time  of  the 
service  of  such  writ  bt  6ther  mesne  process.  I  wish  the 
opinion  of  the  Court  ufpon  the  construction  of  the  acl^ 
as  I  un^etidtatld  certificated  li^te  been  refused  where  the 
actual  service  tjf  the  Writ  has  not  been  proved.  If  the 
Conrt  be  of  opinibn,  that  the  above  facts  warrant  a 
generd  certificate  m  terhlr  of 'the  act^  I  have  no  ob- 
jec^on  to  give  it  In  Hildty  tertn  last,  EusseU  Serjt. 
obtained  a  rule  nisi  for  etaftcrihg'bn  the  roll  a  suggestion 
of  the  fects  stited  upon  this  certificate,  tod  a  judgment 
of  nonsuit  puk^suaEilt  to^  tht^  aUit!ute. 

Cantpbelt  aiid  Jdkn  Ebtins  noW  i^howed  cause.  The 
leahi^  Jttdg^  in'  thfid  certificate  has  not,  to  use  the 
word  ^  diti  Att  M^patUattent;''^'  tettiied''  the  fects 
which  wouM  Wfiftatot  the  entry  kug]gested.  He  states 
that  certain  evidence  wa^  given  bf  those  fects,  but  he 
has  DOt  dr«vm  ^e  cofidiisJotf  from  the  evidence  without 

which 
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s$st 


which  judgpjgpt)«f„npi^i)j^P9pnflrJi>e  ei\|9;«dyt  .9esM(«4 
it  has  l^,lj(^^j{>jjfflftC^Qf,.,^Yi«^.ctf,,Uiei«ifttr,i* 
necessary  tQ.,'^y<»f^^%fiei:jt|6^irte.,,i.j.... I    -i.  ]  -  •  -■.•  . 
,•  I.-  jiid;  .•ifUijo  ?iill  1o  l)ii-<!  a'l)  «K>  it*.>vi-.j  ,••  \.\ . 

order  U}„^tifi,^  sy^.t^^ter„«#  l^e>  wl^  A'soggMn 
tion  of  the  ,fr<jm,pt^,4B  iV.n^lWtafit  i>C;!RwriMiHteo«e 
requires, >.iij  0jpl««otti.iWfifMftijt!w  PfflSy  *»J  «»«rM«)0«hi 
8iigget«i9ii,  j^yi^^  §(V^i,I)M$t^pp9«r9fl'jati')^9(iti!Whit^t 
the  ca^sg  |;y[,/^9p  jH))^;  if^„^f^,#n^..(k4t<lthe^4ef< 
fendant  was  rpsif|^t„^^)#,^e  ttff|9  ,pf74>^/4ci;wQfei9£ 
the  writ,  ,»n4.,th{rt  it.P^"tt4>(?,/»OtlWtift|^  iby..^  J«wJg« 
Here  th^,;iu<)g^)^(^  fST^i^  ^  ik  ,(M  lAppA^i  npxto 
the  «yvlei?fie(,>^f,,|l;^^$agjffi,pf;%fl^<»  ^ofts  Jw;/^«^ 

diisioq  i^jjj^e^s^bj^  itf«t  >)]g,(}f j^i^]^f,.fr#6  E^jd^iiiciiii 
WWf*  8|^  ^e  tiipft^^ft,sflf?fi^;^^«iW'fr,..i:«flB*ty  J^ 
Ought  po^,t%,,^ij^,f^,hjfff  ^}wl^n,^^Mi,1)0lwluwofl.  froip 
the  evidpB<^.jtfe^i^Ttl^.#%^iJt.,^5fl,f:gSi4wSiJ»-fr<ftiff«  »t 
the  time  [j^,^  ,gj!|;yijg,,ofj,^^,ii>frij^,^,jtft,hMys...W: 
certi6,e<i  ?],  IT^t  .^6;*i#;if {}#  .WWWfS  tR,tU«  Q^^rt, 
from  ^e^  ,(^^<^.  ^^Ur,  ^Hf^ovu  t^gi^ft^^  wi«s». 
whetbec  .If,.^  ,ffl#«m$  \«l»\¥PI''}fl.  *  .^e^?n^  tfl,*J8j 
cpsts  to  s>fp^  ^tJjB  yi^%j^fif^^4si  ffiffef,if^,ii^,fMf>t»- 

then  actually  in  Wales  ?.^,;]^^  1W!f4j"jW»MflRf  "  J»bH«S. 
the  place  where  the  party  is  domiciled,  not  the  place 
wl^ere  he  j|?j^jf  ^msm  ^iSS  ^kmA^m'^KMsfim^i^M 
if  it  were  qihe^ff^s^,^  J!e5IW«#<iiffi««ii«o^I«flJ  9^>ii»\ 
principa^y,.^\y^^|^  UabJ^^^j^^a^qji  ^g  ^  Wai)«9t. 

sum  in  ^  c|,v^5|§,^ti,^^yi^fl5,,A;«ffSait«„hv.P»te'»^ 
to  watch  hin^  pv5^^^,})9f^fli|)  qj^^  8?f,Yft  Wm  j^jmA  je'iftW; 
the  day-kbouig?^  Sb*yjftl^%iilfiB»tyS*»..'Wi'»5tMrf  Mi 

the 
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the  same  dtoation.  The  word  mast  be  coiutrued  with 
reiervnee  to  the  general  obgej^  and  intention  of  the  act, 
as  the  word  householders  has  been  in  the  4S  EUz.  c.  S», 
Bex  V.  Pai/nder{a\  and  inhabitants  in  the  statute  of 
bridges ;  and  according  to  the  rule  of  construction  laid 
down  in  Sex  v.  Hatt{b)  by  Lord  Tmterim  C.J.  ^<  that 
tiie  meaning  of  particular  words  in  acts  of  parliament, 
8ts  weil  Bs  in  otlier  instruments,  is  to  be  found  in  the 
subject  or  occasion  on  which  they  are  osed,  and  die 
'Object  that  is  intended  to  be  attained.''  In  Jtmes  v. 
Kefni€k{c)  there  was  no  certificate;  and  there  Lord 
Tenierdeiij  at  Nisi  Prius,  said  no  more  than  that  if  a 
defendant  was  served  with  a  writ  while  he  resfided  out 
of  the  principality  of  fValeSf  the  case  was  not  within  the 
act  of  imrliament.  In  many  instances  it  may  be  im- 
possible for  the  defendant  to  prove  the  actual  service  of 
the  writ ;  he  may  not  know  the  person  who  served  him, 
and  no  other  person  may  have  been  present  at  the  time 
of  the  service. 


Lord  Tenterdek  C.  J.  It  woald  be  a  dangerous 
precedent  to  admit  a  certificate  not  in  the  proper  form. 
The  Judge  must  draw  bis  .owa  conclusioa ;  we  cannot 
lb  it  for  bim* 

Rule  disebavged. 


(a)  1  J9.  4^  C.  178.  {b)   1  S.  i  C,  1S9. 


(c)  8J9.J-C837. 
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1829. 


The  King  against  Williams,  (a) 


INDICTMENT  for  a  forcibfe  entry  into  a  dwelling-'  Upon  an  in- 
dictment 

house,  alleged  that  William  Lewis  was  interested  in  founded  on  the 
the  premises   for  a  term  of  years   unexpired  at  thef  c.  15.  or 
time   of   the   allegfed    offence,    and   concluded   contra  whereby  jut-   ' 
formam  statuti.     The  indictment  was  framed  on  the  ^weredtogiTe 
21Jac.l.  c.  15.,   which  gives  to  Judges,   in  cases   of  JJ^*'*"*'"".^^ 
forcible  entry,  the  power  to  give  like  restitution  of  pos-  of  th«l«nd» 
session  to  tenants  for  terms  of  years,  tenants  by  copy  of  by  force,  or 

«     «        «  %         ^  ^T       '  holden  by  force, 

court  roll,  &c.  &c.,  as  under  the  statute  8^.6.  c.  9.  totherespee- 

•  ...  t*  ««  o      1     1  1     ^*^®  tenants 

they  might  give  unto  tenants  ot  any  estate  or  freehold.  Uiereof ;  the 
At  the  trial  before  Vavghan  B.  at  the  Summer  assizes  iaIId"ha8bTOn 
for  the  county  oi  Monmouth  1828,  Lewii,  the  party  dis-  or  wUhholden 
possessed  and  the  prosecutor  of  the  indictment,  and  his  .^ol^'ient*^ 
wife,  were  called  as  witnesses  to   support   the  charge. 
They  were  objected  to  as  incompetent  by  reason  of  the 
direct  interest  which  Lexis  had  in  the  event  bf  the  pro- 
secution, inasmuch   as  oil  a  conviction  he  wouM  be 
entitled  to  judgment  of  restitution ;   but  the  learned 
Judge,  though  he  entertained  doubts  as  to  the  admis* 
sibility  of  their  evidence   received  it.     Their ^  evidence 
was  material.     The  jury  having  returned  a  verdict  of 
guilty,  a  rule  nisi  was  obtained   for  a  new  trial,  on 

(o)  Two  or  more  of  the  Judges  of  this  court  sat,  as  on  former  occasions, 
from  Tuefday  the  9d  to  Saturday  the  6th  June,  and  from  Monday  the 
S5th  to  Thursday  the  19th  June,  inclusiTe.  During  that  period,  this  and 
the  foUowing  cases  were  decided. 

Vol.  IX.  O  o  thtf 
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1&29*       the  ground  that  the  witnesses  were  incompetent;  against 

""~*       which 
TlieKzvo 
agamU 
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Matde^  at  the  sittings  in  banc  after  last  Hilary  term, 
shewed  cause.  It  is  by  no  means  clear,  that  the  judgment 
to  be  given  on  conviction  in  this  case  would  of  necessiQr 
be  judgment  of  restitution ;  for  it  has  been  considered, 
that  although  the  statute  was  imperative  en  the  justices 
below  to  award  restitution,  it  was  not  imperative  on  this 
court  (a).  But,  admitting  that  the  judgment  of  restitu- 
tion would  follow  as  a  necessary  consequence,  still  the 
prosecutor  is  a  competent  witness.  The  offence  of 
forcible  entry  is  not  created  by  statute ;  it  existed  at 
common  law,  and  is  an  offence  in  the  suppression  of 
which  the  community  have  a  direct  and  primary  interest* 
Then,  a  statute  conferring  a  benefit  on  a  prosecutor 
which  he  did  not  before  possess,  in  order  to  supply  a 
motive  for  the  performance  of  his  duty,  ought  not  to 
deprive  the  crown  of  the  benefit  of  his  testimony,  and 
thus  be  construed  so  as  to  defeat  its  own  object  Thus, 
although  the  statute  21  /f.  8.  c.  11.  gives  a  writ  of  resti- 
tution to  the  owner  of  stolen  goods  who  has  prosecuted 
the  felon  to  conviction,  such  owner  has  always  been 
received  as  a  competent  witness.  IParke  J.  There 
the  statute  gives  restitution  where  the  felon  shall  be 
attainted  "  by  reason  of  evidence  given  by  the  par^ 
robbed,  or  owner  of  the  money,  &c.  or  by  any  other  by 
their  procurement,"  and  therefore  expressly  recognizes 
the  owner  as  a  competent  witness.]  In  an  action  on  the 
2  G.  2.  c.  3.  for  bribery  at  an  election,  a  party  is  a 
competent  witness,  although  an  action  is  pending  against 

(a)  DaUnCi  Juttice,  c.  154.»  cited  in  Rex  t.  Marrow,  Cos.  temp, 
ffardw,  174* 

himself 


Williams. 
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tiimself  for  bribery  at  the  same  eledtioTiy  and  although        1829. 
he  intends  to  avail  }iiinset£  ad  a  firrt  discoverer,  of  the       "    ~ 

The  KiKO 

'defendant's  convrction,  in  order  to  relieve  himself  from  jagahui 
the  penalty  for  Which  he  is  Isfited,  Heward  v.  Shipley  (a), 
^  also  in  fi  pro^ectition  on  the  9  Ann.  c.  14.  s.  5.  the' 
hm»  of  money  at  cardft  has  been  holden  competent  to 
prove  the  )oss^  iRex  v.  Luckup  {b) ;  and  a  prosecutor 
on  la  prosecution  for  thte  penalty  of  500/.  under  the 
S9  G.  S.  c.  IS.  ^.  1.  for  seducing  artificers,  is  also  com- 
p<%tol,  Itex  T.  Jdhmtm  {c\  although  in  each  case  the 
ii4tness  indy  be  entitled  to  a  share  of  the  penalty.  In 
t^rimind  cftses*,  the  interest  of  the  public,  on  whose 
behalf  thi^  prosecution  is  chiefly  carried  on,  prevents 
thosjg  circumstances  from  operating  as  a  disqualification 
Which  might  render  the  party  incompetent  in  a  civil 
Cause.  Thus  when  statutory  rewards  existed,  payable 
bn  the  conviction  of  ofienders^  the  party  expecting  the 
feward  was  always  admitted  as  a  witness  in  support  of 
the  chai*ge.  So,  rewards  ofiered  by  private  indivi- 
duals at  the  present  day,  to  be  paid  on  the  very  event  of 
the  prosecution,  do  not  disqualify.  And  in  the  case  of 
forcible  entry,  it  is  not  to  be  supposed  that  the  statute^ 
by  ofibring  an  additional  advantage  to  the  prosecutor 
fer  the  suppression  of  violetit  and  illegal  attempts  to 
disturb  peaceable  possessions,  was  intended  to  preclude 
him  from  being  a  ^^itness^  more  especially  at  a  time 
when  the  stroifig  inclination  of  both  the  legislature  and 
the  courts  was  to  afibrd  facilities  to  prosecutions,  and 
hUA  weight  to  the  power  of  the  c^own. 

Hussett  Serjt   and    Talfourd  contrl.     There  is  no 
sound  distinction  between  the  circumstances  which  dis- 

(a)  4  EaOf  180.  (6)  tFiOes,  425.  cited  in  note.  (c)  Ibid. 

O  o  2  qualify 
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1829.       qualify  a  witness  on  the  ground  of  interest  in  civil,  and 

_    --  those  which  render  him  incompetent  in  criminal  cases. 

ngoMU       The  contrary  notion  and  the  confusion  which  has  been 

WlLUAMt.  .  / 

sometimes  introduced  into,  this  subject,  arises  partly 
from  confounding  the  doctrine  which  prevents  the  pro- 
secutor from  being  disqualified  as  a  party  in  the  cause^ 
with  that  which  is  applicable  to  the  question  of  interest; 
.and  partly  from  overlooking  the  variations  which  have 
from  time  to  time  existed  in  the  construction  of  the  rule 
as  to  interest  in  civil  actions.  It  is  true  that  a  pro- 
secutor is  not  incompetent  as  prosecutor,  because  al- 
though he  institutes  the  proceeding  it  is  conducted  in 
the  name  of  the  king,  and  for  public  purposes,  and 
because  the  prosecutor  is  deemed  by  law  to  have  no 
interest  in  the  event.  But  as  soon  as  it  is  shewn  that 
he  has  a  direct  and  tangible  interest  in  the  event,  he  is 
then  disqualified,  not  because  he  is  also  prosecutor,  but 
because  he  has  such  interest  as  renders  it  unsafe  to  admit 
his  testimony.  Before  the  cases  of  Bent  v.  Baker  {a) 
^  and  Smith  v.  Prager  (J)  had  established  the  clear  rule 
which  now  prevails,  that  no  mere  interest  in  the  subject- 
matter,  but  only  a  direct  interest  in  the  event  of  the 
suit  shall  disqualify  a  witness,  the  rule  as  to  a  disqualify- 
ing interest  will  be  found  to  have  varied  at  different 
times ;  and  it  will  also  be  found  on  examining  the  co- 
temporaneous  cases  in  civil  and  criminal  courts,  that 
they  have  been  affected  by  the  same  considerations,  and 
kept  even  pace  with  each  other.  Even  the  case  of 
forgery,  where  the  party  whose  writing  was  charged  to 
be  forged  was  holden  incompetent,  was  not  at  the  time 
when   it  first  prevailed  so  anomalous  as  it  has  been 

[a)3T.B.97.  {b)7T.R.€0. 

generally 
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generaUy  supposed ;  for  at  that  time  a  direct  interest  in       1829. 
the  question   was   considered   sufficient  to  disqualify,  ^  ^^ 

without  reference  to  the  consideration  whether  the  ver-  _"««»** 
diet  woald  be  evidence  for  or  against  the  witness ;  and 
there^  although  a  n^ative  answer  of  the  witness  to  the 
question,  whether  the  handwriting  charged  to  be  a  for-  ' 
gery  was  his,  would  not  have  been  evidence,  an  affirmative 
answer  would  have  been  evidence  against  him  in  any 
action  on  the  instrument  charged  as  a  forgery,  so  that  he 
had  a  direct  interest,  according  to  the  then  existing  rule, 
in  giving  an  answer  one  way  rather  than  the  other.  In 
criminal  cases  the  interest  of  the  public  is  not  (as  seems 
in  former  tiroes  to  have  been  sometimes  supposed)  that 
parties  accused  should  be  convicted  without  reference 
to  their  guilt  or  innocence,  but  that  truth  should  be 
elicited  and  justice  done,  and  the  rules  of  evidence, 
which  must  be  assumed  to  be  the  best  recognized  means 
of  obtaining  those  ends,  are  consequently  the  same  in  cri-' 
minal  cases  as  in  cases  between  party  and  pftrty.  Every 
exception  to  this  rule  rests  on  the  peculiar  words  or 
obvious  meaning  of  the  statute  by  which  it  is  created. 
Thus,  the  statute  21  H.  8.  c.  1 1.,  which  has  been  referred 
to  as  giving  the  restitution  of  stolen  goods,  contemplates^ 
in  its  very  terms,  the  admission  of  the  party  robbed  as 
a  witness,  and  the  statutes  which  gave  rewards  had  the 
same  etfect,  or  they  would  have  had  no  effect  at  all. 
In  the  case  ofHeward  v.  Shipley  {a\  Lord  EUenborough 
expressly  treats  these  cases,  and  that  of  the  party  robbed^ 
under  the  statute  of  WinUm^  as  cases  of  parliamentary 
capacitation.  In  the  case  of  The  King  v.  Boston  {b\ 
where  all  the  principal  cases  relative  to  competency  in 

(«)  4  Eatty  ISOi  (b)  4  Eait,  5TS. 

O  o  8  criminal 
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1699*       criminal  proceedings  were  reviewed*  it  was  beld  tbata 
j^^  j^j^g     prosecutor  was  a  competent  witness  on  an  indictment 

agninst  for  peijury,  though  the  peijury  assigned  related  tp  the 
subject-matter  of  a  cause  then  standing  fpr  trial  in.i^icfa 
he  was  defendant,  but  this  was  expressly  on  the  grpund. 
that  he  could  not  avail  himself  of  tlie  conviction  at  laiv. 
or  in  equity;  and  in  this  case  the  rule^  of  evideooe  in,, 
civil  and  criminal  cases  were  represented  as  restii^  oHj 
the  same  principles.  And  so  thc^  have  always  been  con- 
sidered. Thus  it  was  laid  down  by  Lord  Hale  (a),  that* 
on  an  indictment, for  treason,  "if  any  man  hath  the 
promise  of  the  lands  or  goods  of  the  party,  if  attainted^ 
he  is  no  lawful  witness  to  prove  the  treason."  So  it 
is  said  by  BuUer  J.  (b)  "  In  an  indictment  for  perjury 
on  the  statute  of  Elizabeth  j  the  person  injured  cannot  be 
a  witness,  becaps^  the  statute  gives  him  10/.;  but  in  aa 
indictment  at  common  law  he  may  be  a  witness."  This, 
is.  the  precise  distinction  which  exists  in  cases  of  in^* 
dictment  for  forcible  entry,  at  common  law  and  on  the. 
statute;  in  the  former  case  the. prosecutor  is  competent 
because  he  derives  no  direct  advantage  from  the  con- 
victipn;  in  the  latter  he  is  incompetent  because  the 
statute  gives  him  restitution.  By  the  first  proceeding, 
which  any  one  may  institute,  the  public  peace  is.  suffi* 
ciently  protected,  but  if  the  latter  be  adopted  by  a. pro- 
secutor in  preference,  which  can  only  be  for  his  private 
advantage  as  an  individual,  he  mi^st  obtain  that  adr. 
vantage  by  the  testimony  of  others. 

CuTp  adv*  vult. 

Bayley  J.  noyr  delivered  the  judgment  of  the  Court 

(a)  1  Haie,  308.  lb)  BuU  N.  P.  ^89. 

This 
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This  was  an  indictment  against  the  defendant  for  a        1829, 
forcible  entry,  and  the  question  was,  Whether  the  party 
grieved,  the  party  upon  whom  the  forcible  entry  was       qgnimt , 

•^  'Williams. 

made  and  his  wife,  were  competent  witnesses  or  not  ? 
Tlie  indictment  was  not  an  indictment  at  common  law, 
but  upon  the  statute  21  Jac.  1.  c.  15.,  whicli  gives  to 
Justices  in  cases  of  forcible  entry  on  the  lands  or  tene- 
ments of  tenants  for  terms  of  years  the  same  power  of 
awarding  restitution  of  possession,  as  was  given  to  them 
as  to  tenants  of  the  freehold  by  the  statute  8  Hen.  6.  c.  9. 
S.3.  By  that  statute  jtisticeis  of  the  peace  may  enquire 
by  tbe  people  of  the  same  county,  as  well. of  them  that 
make  (such^  fordble  entries  in  lands  and  tenements, 
as  of  them  whi<ih  the  same  hold  with  force;  and  if  it  be 
found  before  any  of  them,  that  any  doth  contrary  to 
this  statute,  then  th6  said  justice  or  justices  shall  cause 
tjie  lands  and  tenements  so  entered  or  holden  as  afore- 
said to  be  reseised,  and  shall  put  the  party  so  put  out  in 
fall  possession  of  the  same  lands  and  tenements  so  as 
aforeisaid  entered  or  holden.  It  was  upon  this  provision 
for  reseising  and  restoring  the  land  that  the  objection 
was  grounded,  for  if  the  party  grieved  was  entitled  to 
restitution,  he  hhd  a  direct  interest  in  the  event  of  the  suit 
Two  answers  were  made :  one,  that  though  the  justices 
below  would  have  been  bound  to  award  restitution  ^ 
upoii  a  conviction  below,  the  Court  of  King's  Bench  was 
not;  and  the  other,  that  the  legislature  could  not  be 
taken  to  have  intended,  by  the  additionkl  benefit  it 
cbriftts,  to  hkxe  nai^towied  the  means  by  which  the 
oifence  was  to  be  proved ;  and  that,  as  the  pkrty  grieved 
vroxild '  have'  been  competent  before  that  statute,  he 
was  conipetetit  still.  The  first  ground  was  not  very' 
sMtigly '  praised,  'one  case  only  was  r^ied  on,  atid 
O  o  4  that 
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1829.  that  is  clearly  distinguishable;  and  when  it  is  considered 
^Pj^  j^^  that  a  certiorari  only  substitutes  this  court  for  the  court 
j;i''*^  below,  whatever  ouirht  to  have  been  done  there  had  the 
case  remained  there,  it  must  be  the  duty  of  the  court  here 
to  do  when  the  case  is  removed.  The  second  was  the 
point  chiefly  relied  upon,  and  it  was  insisted,  that 
by  analogy  to  the  cases  of  rewards  and  other  statutable 
benefits,  it  might  be  considered  as  a  rule  in  criminal 
cases,  that  by  a  statute  conferring  a  benefit  upon  a 
person  w£o,  but  for  that  benefit,  would  have  been  a 
witness,  his  competence  is  virtually  continued,  and  he 
is  as  much  a  witness  after  that  benefit  is  conferred  as 
he  would  have  been  before.  The  case  of  rewards  is 
clear  on  the  grounds  of  public  policy,  with  a  view  to 
the  public  interest,  and  because  of  the  principle  upon 
which  such  rewards  are  given.  The  public  has  an 
interest  in  the  suppression  of  crime  and  the  conviction 
of  guilty  criminals;  it  is  with  a  view  to  stir  up  greater 
vigilance  in  apprehending,  that  the  rewards  are  given, 
and  it  would  defeat  the  object  of  the  legislature^  by  means 
of  those  rewards  to  narrow  the  means  of  conviction, 
and  to  exclude  testimony  which  otherwise  would  have 
been  admissible.  It  is  upon  the  principle,  therefore^ 
that  the  exclusion  of  persons  entitled  to  rewards  would 
be  inconsistent  with  the  spirit  of  the  acts  giving  the 
rewards,  and  against  the  grounds  of  public  policy,  that . 
their  competence  is  virtually  continued. 

The  instance  of  rewards  given  by  private  individuals, 
which  was  mentioned  in  the  argument,  stands  upon  a 
different  principle,  viz.  that  the  public  have  an  interest, 
upon  public  grounds,  in  the  testimony  of  every  person 
who  knows  any  thing  as  to  a  crime,  and  that  nothing 
private  individuals  can  do  will  take  away  the  right  the 
public  have* 

The 
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Th^  argument  from  the  right  of  restitution  nnder  the        1829. 
21  H.S.  c.ll.y  notwithstanding  which  the  owner,  who  is  ~" 

to  have  such  restitution,  is  constantly  admitted  a  wituess,  jugamu 
received  its  answer  during  the  discussion  upon  a  re« 
ference  to  the  statute  by  my  Brother  Parke ;.  for  that 
statute  expressly  provides,  that  if  a  felon  who  robs  or 
takes  away  any  money,  goods  or  chattels,  be  attainted 
by  reason  of  evidence  given  hy  the  party  robbed^  w  owner 
of  the  money^  &c«  or  by  any  other  by  their  procurement, 
the  party  so  robbed,  or  owner,  shall  be  restored  to  his 
money,  and  the  Court  shall  award  them  writs  of  re- 
stitution. 

In  Heward  v.  Shipley  (a),  (which  followed  and  was 
supported  by  Bush  v.  Balling  and  Phillips  v.  Fowler^ 
cited  Sm^er  291.)  the  witness  was  considered  as  com- 
petent, notwithstanding  his  interest,  from  the  spirit  and 
principle  of  the  act  2  G.  2.  c.  24. ;  and  Lord  EUenbaraughf 
in  his  peculiar  characteristic  manner  of  expressing  him- 
self said,  ^*  he  thought  the  statute  had  given  a  parlia- 
mentary capacitation  to  the  witness." 

The  cases  cited  from  the  note  in  ff^Ues  425.  of  Bex 
Y.  Luekup  and  Bex  v*  Johnson,  that  the  loser  of  money  at 
cards  is  a  competent  witness  to  prove  the  loss  on  a  prose- 
cution under  the  9  Ann.  c.  14.  s.  5.,  and  a  prosecutor 
under  the  23  G.  2.  c.  13.  sA^  upon  a  prosecution  for  the 
seduction  of  artificers,  is  competent  on  the  part  of  the 
crown  (if  those  cases  are  confined,  as  I  apprehend  they  are, 
to  the  cases  of  indictments,)  prove  nothing  upon  this  case, 
because,  the  event  of  the  prosecution,  whichever  way  it 
be,  will  not  advance  or  prejudice  the  witness.  For,  in 
each  case  the  penalty  is  not  recoverable  on  the  indict- 

(a)  4  East,  180. 
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18S9:        ment,  there  must  be  a  distiMt  suit  for  it,-  the  conviction 

""^"^        on  the  indictment  wonld  be  no  evidence  in -a  suit  fbr  th^ 
Tlie  KiNo> 

j^gamst  penalty!,  and  the  penalty- is  not  confined  in*  otld  case  to 
the  loser  of  the  money,  nor  in  the  other  to  the  ptds^ 
cutor  of  the  indictment;  but  it  is  given,  in  the  former, 
wholly  to  such  person  or  persons  as  shall  sue  for  the 
same  by  action,  and  in  ihe  other,  one  moiety  to  the 
kiDg,'and  a  moiety  to  the  use  of  such  personor  persons 
as  shall  sue  for  the  same.  The  prosecution  under  each 
statute  is  to  be  by  indictment  or  information^  and  the 
penalty  in  one  case  expressly,  and  in  the  other  by 
implication,  must  be  recovered  by  action.  The  form- 
of  each  of  these  cases  shews  clearly  they  were  the  prb- 
ceedings  by  indietment  or  information.  Sex  v.  Teas-' 
ddle{a\  was  an  indictment  on  the  21(3. 3.  c. S7-  5.  I. 
for  exporting  machines  used  in  the  manuftctures  of 
this  country.  By  that  statute  the  ofience  is  made  in-^ 
dictable,  the  dSfender  is  to  forfeit  the  machines,  &c« 
and  also  200/.,  and  is  to  be  imprisoned  f6t  twel^ 
months  and  until  such  forfeiture  is  paid.  By  s.  ?•  the 
forfeitures  (where  it  is  not  otherwise  provided),  are  to 
go  to  the  informer.  The  informer  was  called  as  a 
'witness,  and  objected  to  on  the  ground  of  interest. 
Lord  Kenyan  overruled  the  objection,  saying,  the  point 
had  long  since  been  decided  in  a  case  in  Butr*  soon 
aft^r  Lord  Mansfield  came  into  the  Coutt,  as  to  cases 
of  bribery. 

Bush  V.  BaUivgj  Sai/er,  289.  is  probably  the  case  to 
which  Lord  Kenyan  referred.  It  occurred  in  the  interval 
between  the  death  of  Sir  Dudley  Ifyder  and  the  appoint- 
ment of  Lord  Mansfield^  in  TVm.  1756,  when  there  was 

(a)  J  Eip^  S8. 

no 
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DO  Chief  Jtislice*    It  was  an  aotioQ  oa  the  bvibeiy  act,. 
2  G«  2«  Cp  2^  and  Haroy^  the  p«!son  bribed)  wa«  received 
a&a  witness.     On  rule  nisi  for  new  trial  two  oli^otions 
were  made  to  lum :  one^  that  he  was  partioepscriminis; 
the  olheib  that  the  tendency,  of  his  evidence  was  to  dis* 
charge.him  from  penalties  and  disabilities*   DenrUsonJ^f 
who  deliveved  d»e  opinion  of  the  Gxirt;  (in  wbidi  he 
s^tbe  late  Chief  Justice  had  Gosourred),  after  notictng 
that  apartieeps  criminis  was  in  many  cases  a  witness^, 
sajd^.  ^*  hat  another  answer  deduciUe  frooot  a  dauae 
in  2  G*  2»  c«94.  may  be  given.     That  dause  discharges 
a  idisooverer»  if  the  person:  discovered  be  thereupon  co»* 
vieted».fit>in  dt  penalties  and  disabilities  he  had  inom-red;. 
Uhkf"  says  he^.  **  seems  to.be  a  Jegislative  declaration, 
that  one  perscai  offending  agatnst>  thu  act  may  be  a- 
witness  against  anothers   for   it  is  not  probable  the 
l^slatare  should  intend  to  discbaif^e  one  offender^, 
upon,  his  discovering  another  offender  against  it,  in  sudi 
a  manner  that  the  latter  be  convicted^  without  intending 
atthe  same  time,  that  the  former  should  be  a  witness 
against  the  lattei^    And  Lord  Mansfield  and  the  Court- 
acted  upon- this  dedsion  as  dear  and  unquestionable,  in 
S^ion  V.  Biakcpf  Burr.  2283.     This,  appears  to  explain 
satisfactorily  Lord  Kenyofi*8  opinion  in  Bex  v.  Teasdale^ 
and  to  shew  the  principle  upon  which  he  acted ;  he  con*« 
sidered  the  term  informer  in.  the  21  G.  S.  as  equivalent*, 
to  the  term  '*  person  discovering"  in-  2  6. 2.  r.  24.  5. 8., 
and  as  it  had  been  dedded  that  the-  legislature  must 
have  intended  that  the  person  designated  as  *'  the  person  - 
discovering"  in  the  one  case  should  be  a  witness^  it- 
must  be  taken  it  had   the  same  intention   as  to  •  the 
person  designated  by  the  word  *^  informer"  in  the  other. 
Both  were   cases  of  secrecy^  and  the  detection  and 

punish" 
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1829.  punishment  of  each  offence  of  importance  to  the  public. 
This,  therefore,  was  a  case  in  which  it  was  implied  from 
the  tenor  and  provisions  of  the  statute,  that  the  legis- 
lature meant  to  make  competent  a  person  who  other- 
wise would  not  have  been  so,  and  instead  of  breaking  in 
upon  the  general  rule,  merely,  establishes  an  exception. 
The  general  rule  in  criminal  as  well  as  civil  cases  is  that 
a  person  interested  in  the  event  is  not  competent  Here 
the  husband  and  wife  were  both  interested  in  the  event, 
because  a  conviction  would  entitle  them  to  a  judgment 
of  restitution.  Is  there  then  any  thing  in  the  nature  of 
the  case  from  which  we  are  warranted  in  implying  such 
an  exception  as  was  implied  in  Bush  v.  Ballingj  Heward 
V.  Shipley^  Rex  v.  Teasdale,  and  the  reward  cases? 
Nothing.  The  public  interest  will  still  have  .the  pro- 
tection of  a  common  law  indictment,  and  there  is  nothing 
from  which  an  inference  can  fairly  be  drawn  that  it  was 
with  a  view  to  the  public  interest,  and  not  for  the  sake 
of  the  private  benefit  of  the  party  grieved,  that  the 
provision  for  restitution  was  introduced  into  the  statute. 
Where  it  is  plain  that  the  detection  and  conviction  of 
the  offender  are  the  objects  of  the  legislature,  the  case 
will  be  within  the  exception,  and  the  person  benefited 
by  the  conviction  will,  notwithstanding  his  interest,  be 
competent.  Where  this  b  not  the  case,  the  general 
rule  will  be  applicable,  and  the  person  incompetent  For 
these  reasons,  we  are  of  opinion  that  the  evidence  of 
the  witnesses  ought  not  to  have  been  received,  and  con- 
sequently that  the  rule  for  a  new  trial  ought  to  be  made 
absolute. 

Rule  absolute. 

See  ReM  ▼.  Bemtanf  Ay.  {•  M.  S42. 
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1829. 

Smith  dgamst  Surman. 
T^ECLARATION  suted  that  the  plaintiff  6n,  &c.  at  a.  being  the 

JL^  owner  of  trees 

&c.  at  the  request  of  the  defendant  bargained  with  growing  dn  his 
the  defendant  to  sell  to  him,  and  the  defendant  agreed  agreed  with  i., 
to  buy  of  the  plaintiff  a  large  quantity  of  timber,  to  wit,  ^^^^^ 
2S0  feet  of  timber  lying  and  being  in  and  upon  certain  2^^°^*^ 
lands  of  the  plaintiff,  at  a  certain  rate  or  price^  to  wit,  at  »«<*  per  tooiL 

*"  Bm  afterwards 

the  rate  or  price  of  18c2.  for  each  and  every  foot  thereof  offered  to  leU 

^  ^  ^   the  butts  of  the 

to  be  fetched,  taken,  and  carried  away  by  the  defendant  trees  to  a  third 
from  the  said  lands  of  the  plaintiff;  and  to  be  paid  for  by  taid Jm  would 
tho  defendant  at  the  rate  or  price  aforesaid,  within  a  rea-  ^to^buildiog  ^ 
sonable  time  then  next  following;  and  in  consideration  ^^bt'lmer' 
thereof,  and  also  in  consideration  that  the  plaintiff  at  J^"f^tj,f  tj^. 
the  like  request  of  the  defendant,  had  undertaken  and  ber^wbiehhe, 

^        ^  •  ir.,  had  bought 

faithfully  promised  the  defendant  to  permit  and  sufier  of  him.    b. 

•       ,  _    ,  /.     .        ,  .  ,         . ,  "^^^^  •  ^^^ 

the  defendant  to  fetch,  take,  and  carry  away  the  said  in  answer,  stau 

timber  from  the  lands  of  the  plaintiff,  the  defendant  bought  the  tim- 

undertook  and  faithfully  promised  the  plaintiff  to  fetch,  hadboughru  * 

take,  and  carry  away  the  timber  from  the  lands  of  the  p^^l^'' 

plaintifi^  and  to  pay  the  plaintiff  for  the  same  at  the  u^a^*^ 

rate  aforesaid,  within  a  reasonable  time.     Breach,  that  ^*  contract 

was  not  a  #n- 

the  defendant  refused  to  fetch  and  carry  away  the  timber  tract  for  the 

■ale  of  landsy 

or  to  pay  for  the  same.     There  were  counts  for  goods  tenements,  or 

hereditaments, 
or  any  interest  in  or  concerning  the  same  within  the  meaning  of  the  fourth  lection  of  the 
•tuute  of  frauds,  but  that  it  was  a  contract  for  the  sale  of  goods,  wares,  and  merdumdiacs, 
within  the  seveoteenth  section. 

Secondly,  that  as  the  purchaser  did  not,  in  his  letter,  recognise  the  absolute  contract 
described  in  the  vendor's  letter,  but  stated  one  conditional  as  to  quality,  there  was  no  note 
In  writing  of  the  bargain  to  satisfy  the  statute  of  frauds. 

Thirdly,  that  there  had  been  no  part  acceptance  or  actual  receipt  of  the  goods  to  satisfy 
the  statute,  inasmuch  as  there  was  nothing  to  shew  that  the  purchaser  had  divested  himself 
of  his  right  to  object  to  the  quality  of  the  goods,  or  that  the  seller  had  lost  his  lien  for  the 
price. 
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1629.       bargained  and  ^old,  and  goods  sold  and  delivered. 
'^  Plea,  the  general  issue.     At  the  trial  before  Vaughan  B. 

againu       at  the  Summer  assizes  for  the  county  of  Worcester  1828, 

SURXAK. 

It  appeared  that  this  action  was  brought  to  recover 
17/.  3s.  6d.  the  value  of  229  feet  of  ash  timber,  at  Is.  6d. 
per  feot,  which  the  plaintiff  had  agreed  to  sell  to  the 
defendant  under  the  following  circumi^ncest  —  The 
plaintiff,  the  proprietor  of  a  coppice^  had  given  ordets  td 
have  some  ash  trees  cut  down,  and  the  ddendant  on  tlie 
7th  otAprit,  while  the  trees  were  in  the  course  of  being 
cut,  and  after  two  of  them  had  been  actually  felled,  came 
to  the  coppice,  and  the  plaintiff  pointed  out  to  him  the 
trees,  which  were  numbered.  The  defendant,  after  he 
bad  looked  at  them,  said  to  one  of  the  bystanders,  that 
he  had  made  a  good  bargain,  and  told  one  of  the  per^ 
sons  who  was  cutting  them,  to  tell  the  other  men  to 
cross  cut  them  (air,  and  they  were  cut  accordingly. 
The  defendant  afterwards  said  he  had  bought  ten  trees 
only,  and  that  the  reason  he  did  not  have  them  was, 
that  they  were  unsound.  After  the  trees  were  cut  they 
measured  229  feet  7  inches.  The  person  who  mea- 
sured them  afterwards  met  the  defendant,  who  asked 
him  if  he  had  measured  the  timber  at  Mr.  Smith\  and 
receiving  an  answer  in  the  affirmative,  the  defendant 
oifered  to  sell  him  the  butts,  (which  he  alleged  he  had 
bought  of  Mr.  Smithy)  but  this  not  being  acceded  to,  the 
defendant  asked  him  if  he  knew  any  person  who  wanted 
any  butts,  arid  then  said  he  would  go  to  Mr.  SmitVn  and 
convert  the  tops  into  building  stuff.  The  defendant  not 
having  taken  the  timber  away,  the  attorney  of  the  plain- 
ti£^  by  his  direction,  wrote  the  following  letter  to  the 
defendant  upon  the  subject:  —  *^  Sir,  I  am  directed  by 

Mf. 
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Hr.  Smithy  .of  Tiforton  HdO^  lo  request  you  will  foi^-       1£€9. 

!vnth  pay  for  the  ash  dmher  wiucb  you  purdiaMd  of 

him.    The  trees  are  numbered  firow  one  to  fourtew» 

and  contain,  upon  a  very  fair  admeasurement,  229  feet 

7  inches.    The  value  at  Is.  I^L  per  foot  amounts  to  the 

sum  of  17/.  S««  ^d*    I  understand  your  objection  Ao 

complete  your  contrail  is  on  the  groviid  that  the  timber 

is  fimlty  and  unsound,  but  there  is  sufficient  evidence  to 

shew  that  the  same  timber  is  very  kind  ^nd  superior, 

and  a  superior  marketable  article.    I  understand  you 

object  to  tlie  n^anner  in  which  the  trees  were  cross  cut, 

but  there  is  also  evidence  to  prove  they  were  so  cqt 

by  your  direction.     Unless  the  debt  is  immediately  dis- 

cb^ged,  I  have  instructions  to  commence  an  action 

against  you."    In  answer  to  this  letter  the  defendant 

wrote  to  the  plaintiff's  attorney  as  follows ;  —  ^*  Sir,  I 

have  this  moment  received  a  letter  from  you  respecting 

Mr.  jSmiM's  timber,  which  I  bought  of  him  at  Is.  6^.  per 

foot,  to  he  sound  and  good^  which  I  have  some  doubts 

whether  it  is  or  not,  but  he  promised  to  make  it  so,  and 

nam  denies  it.     When  I  saw  him  he  told  me  I  should 

not  have  any  without  all,  -so  we  agreed  on  these  terms, 

and  I  expected  him  to  sell  it  to  somebody  else."     Upon 

this  evidence  it  was  objected  by  the  defendant's  counsel 

tluit  the  contract  was  one  for  the  sale  of  growing  trees, 

and,  therefore,  for  the  sale  of  an  interest  in  land,  and 

he  cited  ScoreU  v.  Boxall  (a),  or  assuming  that  it  was  a 

contract  for  the  sale  of  goods,  wares^  and  merchandizes, 

the  price  being  10/.  and  upwards,  and  there  being  no  note 

or  memorandum  of  the  contract  in  writing,  the  action  was 

not  maintfdnable;  the  learned  judge  directed  the  jury  to 

(a)  1  Yowige  j-  Jermt,  396. 

find 
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1829.  find  a  verdict  for  the  plaintiff  for  17L  3s.  6d.  but  reserved 
g^^^  liberty  to  the  defendant  to  move  to  enter  a  nonsuit  A 
againu        rule  nisi  having  been  obtained  for  that  purpose, 

Bxissell  Seijt.  and  SJmtt  now  showed  cause.  There  was 
not  in  this  case  any  contract  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  or  of  any  interest  in  or  con- 
cerning them,  within  the  meaning  of  tlie  fourth  section 
of  the  statute  of  frauds.     The  trees  were  in  the  course 
of  being  felled  at  the  time  of  the  bargain  and  sale;  some 
of  them  were  felled  when  the  bargain  was  concluded. 
The  bargain,  therefore,  was  not  for  standing  trees,  but 
for  the  produce  of  the  standing  trees,  viz.  timber,  at  so 
much  per  foot.     The  word   timber^  strictly  speaking,  ^ 
does  not  import  growing  trees,  but  that  portion  of  the 
trees  (when  felled)  which  makes  wood  fit  for  building. 
Scorellv.  BoxaU{a)  was  an  action  of  trespass  by  the 
vendee  of  standing  underwood,  which  was  to  be  cut  by 
the   vendee,   and   the   question  was,  whether  a  mere 
verbal  contract  for  the  sale  of  such  underwood  gave 
such  a  possession  to  the  vendee  as  would  entitle  him  to 
maintain  trespass  against  the  defendant  for  cutting  and 
carrying  it  away,  and  the  Court  of  Exchequer  held  that 
it  was  a  contract  for  the  sale  of  an  interest  in  land,  and 
therefore  that  it  ought  to  have  been  in  writing  to  give 
any  interest  to  the  vendee.     Here   the  contract  was 
not  for  land,  or  any  interest  in  land,  but  for  the  timber, 
which  would   be   produced   by  the   trees   when  they 
should  be  cut  and  severed  from  the   freehold.    The 
defendant  in  this  case  could  not  have  entered  on  the 
land  and  cut  a  single  tree ;  and  that  is  the  test  to  try 

(a)  1  Tounge  4>  Jetvis,  396. 

whether 
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whether  the  standing  trees  were  sold,  or  tliat  only  which  1829. 
the  standing  trees  should  when  cut  produce.  If  the 
trees  had  been  sold  there  mi/;ht  have  been  some  snround  affimtt 
for  saying  that  the  vendee  took  an  interest  in  the  land, 
but  the  timber  only  being  sold,  then  the  produce  of 
the  trees  when  cut  down  and  severed  from  the  free- 
hold is  the  thing  contracted  for.  Considering  the  word 
timber  to  denote  only  trees  when  severed  from  the 
freehold,  will  reconcile  with  the  modern  cases  the 
opinion  of  Treby  C.  J.  and  PaxeU  J.  in  1  Ld.  Raym. 
182.,  viz.  that  a  sale  of  timber  growing  upon  the  land 
may  be  by  parol,  because  it  is  but  a  bare  chattel. 
That  opinion  is  cited  as  an  authority  in  Buller's  N,  P. 
282.,  and  without  disapprobation  by  Holrqyd  J.  in  May^ 
Jield  V.  Waddey  (a),  where  the  question  was,  whether  a 
contract  for  the  sale  of  a  crop  of  wheat  was  one  for  the 
sale  of  an  interest  in  land  within  the  fourth  section  of  the 
statute  of  frauds.  It  is  not  the  circumstance  of  a  thing 
existing  in  a  growing  state  in  the  soil  at  the  time  of  the 
contract  that  will  make  it  an  interest  in  the  land.  That 
must  depend  on  circumstances.  A  sale  of  crops  or 
trees,  or  other  matters  existing  in  a  growing  state  in  the 
land,  may  or  may  not  be  an  interest  in  land  according 
to  the  nature  of  the  agreement  between  the  parties,  and 
the  rights  which  such  an  agreement  may  give.  If  it  give 
to  the  vendee  an  exclusive  right  to  the  land  for  a  term, 
for  the  purpose  of  making  a  profit  of  the  growing  sur- 
£ice,  it  will  constitute  an  interest  in  the  land.  In  Crosby 
V.  Wadsworth  {b)  the  vendee  of  the  crop  of  grass  might 
have  maintained  trespass,  for  by  the  terms  of  the  con* 
tract  he  was  to  mow  the  grass,  and  must  therefore  have 

(a;  3B.j;C.  Z64.  (6)  6  East,  602. 

Vol.  IX.  P  p  had 
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1829.        had  the  possession  of  the  land  for  that  purpose.     In 
'  Emmerson  v.  Heelis ia\  no  time  was  stipulated  for  the 

Smith  ^    '  '^ 

agairui  removal  of  the  turnips,  and  Bayky  J.,  in  Evans  v. 
Boberts  (&),  stated,  that  in  his  opinion  the  turnips  at  the 
time  of  the  sale  were  chattels.  In  Parker  v.  Stani" 
land  (c)  the  owner  of  a  dose  cropped  with  potatoes 
made  a  contract  on  the  21st  of  November  to  sell  them  at 
so  much  per  sack,  and  the  purchaser  was  to  raise  them 
from  the  ground  immediately,  and  that  contract  was 
held  not  to  give  the  vendee  any  interest  in  or  concerning 
land.  In  Warwick  v.  Bruce  {d)  the  principle  was  re- 
cognized that  a  contract  giving  an  interest  in  land 
within  the  statute  of  frauds  must  confer  an  exclusive 
right  to  the  land  for  a  time,  for  the  purpose  of  making  a 
profit  of  the  growing  surface.  All  the  authorities  were 
reviewed  in  Evans  v.  Boberts  (^ ),  where  it  was  held  that 
a  verbal  agreement  made  on  the  25th  of  September  for 
the  sale  of  a  then  growing  crop  of  potatoes  was  not  a 
contract  for  the  sale  of  any  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  within  the 
fourth  section  of  the  statute  of  frauds.  But  it  will  be 
said  that  this  was  a  contract  for  the  sale  of  goods, 
wares,  and  merchandizes,  for  the  price  of  10/.  and 
upwards,  within  the  seventeenth  section,  and  that  there 
has  been  no  part-acceptance  nor  memorandum  in  writing, 
of  the  bargain.  But  that  section  of  the  statute  does  not 
apply  to  a  sale  of  timber  in  a  course  of  being  felled 
or  to  be  felled.  It  is  an  executory  contract  for  so 
much  timber,  to  be  produced  out  of  trees  upon  which 
work  and  labour  is  to  be  bestowed  by  the  vendor  for  the 

(a)  2  TaufU.  38.  (6)  5  B.  ^  C  838, 

(c)   1 1  East,  562.  {d)  QM.^S,  205. 

(<?)  SB.^C,  829. 

benefit 
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benefit  of  the  vendee.     Something  was  required  to  be        18^9. 
done  to  put  the  subject-matter  into  the  state  in  which 

^  •'  Smith 

it  was  to  be  in  order  to  be  delivered  according  to  the  agavtst 
contract.  It  was  not  a  contract,  therefore,  for  the  sale 
of  goods,  wares,  and  merchandizes,  but  for  work  and 
labour  and  materials  found  and  provided.  Towers  v. 
Osborne  (a),  Clayton  v.  Andrews  (A),  Groves  v.  Buck  (c), 
Buxton  V.  BedaU{d).  Assuming,  however,  that  there 
was  a  contract  for  the  sale  of  goods,  wares,  and  mer- 
chandize, there  was  in  this  case  a  sufficient  acceptance 
of  part  of  the  goods  sold.  The  principle  is,  that  if  the 
purchaser  deals  with  the  commodity  as  if  it  were  in  his 
actual  possession,  this  will  supersede  the  necessity  o 
proving  actual  acceptance,  Chaplin  v.  Rogers  {e\  Elmore 
V.  Stone  {g).  Here  the  defendant  dealt  with  the  timber 
as  if  it  was  in  his  possession,  for  he  gave  directions 
as  to  cross-cutting,  which  might  make  the  timber 
less  saleable,  and  he  offered  to  sell  the  butts.  It  is  in 
this  respect  like  Blenkinsop  v.  Clayton  (A),  where  a  person 
had  bargained  for  a  horse  then  in  the  stable,  and  soon 
afterwards  brbught  in  a  third  person,  and  stated  to 
him  that  he  had  bought  the  horse,  and  ofiPered  to  sell  it 
to  such  third  person  for  a  profit  of  61.  Lastly,  the 
answer  of  the  defendant  to  the  attorney's  letter  was  a 
sufficient  memorandum  in  writing  of  the  contract,  for  it 
is  clear  that  two  distinct  writings  may  be  coupled  toge- 
ther, and  constitute  a  memorandum  within  the  intention 
of  the  statute,  Saunderson  v.  Jackson  {i\  Schneider  v. 
Norris  (*).  The  letter  of  the  plaintifPs  attorney  con- 
Co)  iStr.SOG.  (6)  4Surr.SlOU 
(c)  5M,iS.  178.  (d)  3  Eatt,  303. 
(tf)  I  JSast,  192.  (g)  I  Taunt,  458. 
(h)  7  Taunt.  597.  (tj  2  Bos,  ^  PuU.  238. 
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1829.  tained  an  assertion  of  the  contract,  specifying  the 
"        quantity,  quality,   and  price  of  the  timber,   and   the 

against  answer  confirms  it.  This  case  is  distinguishable  from 
Richards  v.  Porter  {a).  There  the  letter  of  the  pur- 
chaser falsified  the  contract,  for  he  wrote  that  the  hops 
had  not  been  sent  at  the  time  required  by  the  contract 


Jervis  contrft,  was  stopped  by  the  Court. 

Bayle7  J.  I  am  of  opinion  that  there  was  not  in 
this  case  any  contract  for  the  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them 
within  the  meaning  of  the  fourth  section  of  the  statute 
of  frauds.  The  contract  was  not  for  the  growing 
trees,  but  for  the  timber  at  so  much  per  foot ;  u  e.  the 
produce  of  the  trees  when  tliey  should  be  cut  down 
and  severed  from  the  freehold.  But  independently 
of  the  point  made  on  that  section,  there  were  three 
other  questions  made :  first,  it  was  said  that  this  was- a 
mixed  contract  for  goods  and  chattels,  and  for  work  and 
labour  to  be  bestowed  and  performed  by  the  plaintifiFfor 
the  defendant  It  seems  to  me,  that  the  true  construc- 
tion of  the  bargain  is,  that  it  is  a  contract  for  the  future 
sale  of  the  timber' when  it  should  be  in  a  state  fit  for 
delivery.  The  vendor,  so  long  as  he  was  felling  it  and 
preparing  it  for  delivery,  was  doing  work  for  himself 
and  not  for  the  defendant  Garbutt  and  Another  v.  Wat- 
sofi  (b)  is  in  point  There  the  plaintiffs,  who  were  millers, 
agreed  to  sell  to  the  defendant,  a  corn-merchant,  100 
sacks  of  flour  at  505.  per  sack,  to  be  got  ready  by  the 
plaintiffs  to  ship  within  three  weeks.  There  was  no 
memorandum  in  writing  of  the  contract     The  flour  was 

(a]  6  Z?.  4-  C.  437.  {b)  SBn^A.  613. 

not 
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Dot  at  that  time  prepared,  and  it  was  there  held^  that        185^9. 

it  was  a  contract  for  the  sale  of  goods*  wares,  and  mer-         ^ 

°  '  ^  Smith 

chandize  within  the  meaning  of  the  seventeenth  section        agninst 

SokMav* 
of  the  statute  of  frauds.     1  think,  therefore,  that  the 

contract  in  this  case  was  only  a  contract  for  the  sale  of 
goods,  wares,  and  merchandize  within  the  seventeenth 
section  of  the  statute,  and  that  there  ought  to  have 
been  a  note  or  memorandum  of  it  in  writing,  or  a  part- 
acceptance,  earnest,  or  part-payment.  But  it  is  said 
that  the  defendant  has  recognized  in  writing  the  contract 
stated  in  the  letter  of  the  plaintiff's  attorney.  I  agree 
that  if  there  had  been  a  letter  written  by  the  seller 
(or  his  agent)  to  the  buyer,  specifying  the  terms  of  a 
contract,  and  the  buyer  in  his  answer  had  recognized 
that  ixmtract,  there  would  have  been  a  note  in  writing 
of  the  bargain,  sufficient  to  satisfy  the  statute.  '  But  the 
defendant  in  this  case  does  not  recognize  the  contract 
stated  in  the  letter  of  the  plaintiff's  attorney.  The  con- 
tract as  described  in  the  two  letters  differs  essentially  as  to 
the  quality  of  the  things  to  be  sold.  In  the  letter  of 
the  plaintiff's  attorney  the  contract  is  spoken  of  as  one 
lor  the  absolute  purchase  of  trees  at  Isl  6d»  per  foot^ 
without  reference  to  quality ;  the  defendant  says,  that  it 
was  part  of  the  contract  that  the  timber  should  be 
sound  and  good ;  that  Mr.  Smith  denied  it^  and  refused 
to  let  him  have  part  without  all,  and  that  he  had  ex- 
pected he  would  have  sold  it  again.  It  is  clear,  there^ 
ibre,  that  the  vendee  did  not  consider  it  a  binding  bar- 
gain. What  the  real  terms  of  the  contract  were,  is  left 
in  doubt,  and  must  be  ascertained  by  verbal  testimony. 
The  object  of  the  statute  was,  that  the  note  in  writing 
should  exclude  all  doubt  as  to  the  terms  of  the  con- 
P  p  3  tracts 
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1 829.        tract  (a),  and  that  object  is  not  satisfied  by  the  defendant's 
"  *    letter.     I  think,  therefore^  there  was  no  note  in  writing 

Smith 

agairui        of  the  Contract  sufficient  to  satisfy  the  statute. 

The  next  question  is,  Whether  there  was  ^ny  ac- 
ceptance or  actual  receipt  of  part  of  the  property  sold, 
so  as  to  bring  tlie  case  within  the  exception  in  the 
seventeenth  section  ?  and  I  think  that  there  was  no  such 
acceptance  or  actual  receipt.  In  all  the  cases  cited,  there 
has  been  something  equivalent  to  an  acceptance^  In 
Chaplin  v.  Rogers  (&}  the  vendee  had  sold  the  hay  again, 
and  the  jury  from  thence  drew  the  conclusion  that  there 
had  been  an  actual  acceptance.  In  Elmore  v.  Stone  (c) 
the  horses  were  purchased  of  a  horse-dealer  who  kept  a 
livery-stable.  The  buyer  directed  the  seller  to  keep 
the  horses  at  livery,  and  they  were  transferred  from  the 
sale  to  the  livery-stable.  The  purchaser  became  liable 
to  the  livery-stable  keeper  for  the  keep,  which .  could 
not  have  been  the  case  unle3s  the  horses  were  supposed 
to  have  gone  into  bis  possession.  The  direction  given 
by  the  vendee  was  considered  equivalent  to  an  accept- 
ance or  actual  receipt  of  the  horses.  The  vendor  was 
converted  into  the  agent  of  the  vendee  for  the  keep  of 
the  horses ;  and  they  might  be  considered  as  much  in 
the  possession  of  the  vendee  as  if  they  had  been  in  his 
own  stable.  For  these  reasotis  I  am  of  opinion,  that 
there  was  not  in  this  case  any  contract  for  the  sale  of  an 
interest  in  land  within  the  meaning  of  the  fourth  section 
of  the  statute,  but  that  the  contract  was  for  the  sale  of 
goods,   wares,   and  merchandize:   that  there   was  no 

(a)  See  Seagood^.  Meale,  Free.  Chan.  560.     Clerk  v.  Upright,  J  Aih  12. 
^yfif^'  Tracy,  3  P.  IFms*  64. 
(6)  lEaU,l94*  (c)   lTau7U*458. 

suffi- 
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sufficient  note  in  writing  of  the  bargain,  nor  any  partr 
acceptance  of  the  goods  sold.  The  rule  for  entering  a 
nonsuit  must,  therefore,  be  made  absolute. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
intention  of  the  legislature  in  making  the  statute  in 
question,  appears  by  the  preamble  to  have  been  to  prevent 
fraudulent  practices,  commonly  endeavoured  to  be  upheld 
by  peijury  and  subornation  of  perjury ;  and  for  that 
purpose,  in  order  to  prevent  them  it  requires  that  the 
terms  of  contracts  shall  be  reduced  into  writing,  or  that 
some  other  requisite  should  be  complied  with  to  shew 
manifestly  that  the  contract  was  completed.  I  infer 
from  the  preamble,  that  the  legislature  intended  to 
embrace  within  $ome  of  its  sections  the  subject-matter 
of  all  contracts.  The  various  contracts  enumerated 
in  the  several  sections  of  the  statute,  seem  also  to 
warrant  that  inference.  The  first  section  enacts,  that 
parol  leases  shall  have  the  effect  of  leases  at  will  only. 
The  second  section  excepts  out  of  the  first  leases  not 
exceeding  tbree  years,  where  the  rent  reserved  during 
the  term  is  two-thirds  of  the  improved  value.  The 
third  section  enacts,  that  no  leases,either  of  free- 
hold or  terms  for  years,  shall  be  assigned,  granted, 
or  surrendered  except  by  deed  or  note  in  writing. 
The  first  three  sections  apply  to  contracts,  which, 
before  the  statute,  were  usually,  though  not  neces« 
sarily,  under  seal.  The  fourth  section  applies  to  those 
.  parol  promises  or  agreements,  which,  before  the  statute, 
were  probably  in  most  instances  reduced  into  writing, 
but  which  need  not  have  been  so.  That  section  enacts, 
that  no  action  shall  be  brought  in  such  cases,  unless 
P  p  4  the 
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1829.  the  agreement,  or  some  note  or  memorandum  thereof 
shall  be  reduced  into  writing.  .  The  agreements  therein 
described  are,  a  special  promise  by  an  executor  to 
answer  damages  out  of  his  own  estate;  or  a  special  pro- 
mise to  answer  for  the  debt  of  another  person ;  or  an 
agreement  made  in  consideration  of  marriage;  or  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them  $  or  any  agree- 
ment not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof.  Such  contracts,  from  their 
very  special  nature  and  subject-matter,  would  probably 
have  been  reduced  into  writing.  The  statute  requires 
that  they  shall  be  so.  The  fifth  and  sixth  sections 
apply  to  devises  of  lands.  The  seventh,  eighth,  ninth, 
tenth,  and  eleventh  apply  to  declarations  of  tru$ts, 
and  they  are  ftlso  required  to  be  in  writing.  The 
twelfth  section  makes  estates  per  auter  vie  devisable. 
The  thirteenth,  fourteenth,  fifteenth,  and  sixteenth  sec- 
tions apply  to  judgments  and  executions.  The  seven- 
teenth section  enacts,  that  no  contract  for  the  sale  of 
goods,  wares,  and  merchandizes  for  the  price  of  IQ/.  or 
upwards  shall  be  allowed  to  be  good,  except  the  buyer 
sh^ll  accept  part  of  the  goods  so  sold,  and  actually  re- 
ceive the  same,  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part-payment,  or  that  some  note  of  me- 
morandum of  the  bargain,  in  writing,  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract, 
or  their  agents  thereunto  properly  authorized.  Now, 
looking  to  the  .object  of  the  statute  as  recited  in  the 
preamble,  I  collect  it  was  the.  intention  of  the  le^slature 
to  comprehend  within  the  fourth,  and  seventeenth  sec- 
tions the  subject-matter  of  every  parol  contract,   the 

uncer- 
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uncertainty  in  the  terms  of  which  was  likely  to  produce        1829. 
perjury  or   subornation  of  perjury.     A  contract  for        — — 

SxRH 

mere  work  and  labour  is  not  specifically  mentioned  in        agahut 
those  clauses:  such  a  contract,  therefore^ 'may  not  be 
within  the  statute.  ' 

But  where  the  contracting  parties  conte^iplate  a  sale 
of  goods,  although  the  subject-matter  at  the  time  of 
making  the  contract*  does  not  exist  in  goods,  but  is  to 
be  converted  into  that  state  by  the  seller's  bestowing 
work  and  labour  on  his  own  raw  materials :  that  i$  a 
case  within  the  statute.  It  is  sufficient  if,  at  the  time  of 
the  completion  of  the  contract,  the  subject-matter  be 
goods,  wares,  and  merchandize*  I  cannot  assent  to  any 
case  which  has  decided  that  such  a  contract  is  not  within 
the  statute. 

I  think  that  the  contract  in  this  case  was  not  a  con- 
tract for  the  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  the  same  within  the 
meaning  of  the  fourth  section.  Those  words  in  that 
section  relate  to  contracts  (for  the  sale  of  the  fee-simple^ 
or  of  some  less  interest  than  the  fee),  which  give  the 
vendee  a  right  to  the  use  of  the  land  for  a  specific 
period.  If  in  this  case  the  contract  had  been  for  the 
sale  of  the  trees,  with  a  specific  liberty  to  the  vendee  to 
enter  the  land  to  cut  them,  I  think  it  would  not  have 
given  him  an  interest  in  the  land  within  the  meaning  of 
the  statute.  The  object  of  a  party  who  sells  timber  is, 
not  to  give  the  vendee  any  interest  in  his  land,  but.  to 
pass  to  him  an  interest  in  the  trees,  when  they  become 
goods  and  chattels.  Here'  the  vendor  was  to  cut  the 
trees  himself.  His  intention  clearly  was,  not  to  give 
the  vendee  any  property  in  the  trees  until  they  Were  cut 
and  ceased  to  h^  part  of  the  freehold.  I  think,  there- 
fore, 
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1829.        fore,  that  there  was  not  in  this  case  any  contract  or  sale 
of  any  interest  in  lands. 

Thei^  assuming  the  contract  not  to  be  within  the 
fourth  section,  the  question  arises,  Whether  it  is  within 
the  seventeenth  section?  It  was  formerly  held  that 
where  the  goods,  which  were  the  subject-matter  of  the 
sale,  werq  not  to  be  delivered  till  a  future  day,  as  one 
of  the  three  things  required  by  that  section  of  the  sta- 
tute, viz^  a  part-acceptance,  could  not  be  complied 
with  at  the  time  of  the  contract,  it  was  not  a  Case  within 
that  section  of  the  statute;  but  later  authorities  (a)  have 
established,  that  such  a  contract,  whether  the  goods  are  or 
are  not  to  be  delivered  immediately,  is  within  tlie  statute. 
Those  cases,  therefore,  have  established,  that  if  two  of 
the  things  required  by  the  seventeenth  section  can  at  the 
time  of  the  contract  be  carried  into  effect^  the  case  is 
within  k,  although  one  cannot  be  complied  with.  There 
is  another  class  of  cases  (&},  where  the  article  contracted 
for  has  not  existed  at  the  time  of  the  contract,  but  is  to 
be  produced  by  work^ud  labour  to  be  bestowed  by  the 
vendor ;  as  where  the  contract  was  for  a  quantity  of 
oak  pins  which  had  not  been  made,  but  were  to  be  cut 
out  of  slabs,  or  for  a  chariot  to  be  built  In  those 
cases,  the  contract  has  been  considered  rather  as  a 
contractor  work  and  labour,  than  for  the  sale  of  goods, 
wares,  and  merchandize,  and  not  within  the  statute. 
The  impression  on  my  mind  however  is,  that  where- 
ever  the  subject-matter  at  the  time  of  the  completion  of 
the  contract,  is  goods,  wares,  and  merchandize,  this 
section  of  the  statute  attaches  upon  it,  although  it  has 

(fl)  Mondeau  t.    IFyatt,  2  H,  Bl,  67.     Cooper  ▼.  Elstorit  7  T,  R,  14. 
Alexander  v.  Comber^  1  H,  BL  20. 

(6)  Towen  ▼.  Otborrte,  1  Str,  505.     Cfroves  ▼.  Buck,  ZM.^8, 179.' 
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become  goods,  wares,  and  merchandize,  between  the        1829. 
time  of  making  and  completing  the  contract,  either  by 

Smith 

one  of  the  parties  having  bestowed  his  work  and  labour  againtt 
upon  his  own  materials,  or  by  his  having  converted  a 
portion  of  his  freehold  into  goods  and  chattels.  The 
provisions  of  the  statute  are  more  necessary  in  cases 
where  the  contract  is  to  be  executed  at  a  future  period, 
than  where  it  is  to  be  executed  immediately.  From 
the  uncertainty  in  the  terms  of  bargains  to  be  completed 
at  a  future  period,  disputes  are  more  likely  to  arise, 
and  the  consequent  perjury,  which  it  was  the  object  of 
the  statute  to  prevent*  In  the  case  of  the  chariot,  for 
instance,  a  dispute  might  at  any  time  before  its  com- 
pletion have  arisen  respecting  the  quality  of  the  ma- 
terials of  which  it  was  to  be  composed,  or  the  t;olour 
which  it  was  to  be  painted,  and  in  those  respects  it  would 
have  been  necessary  to  have  recourse  to  verbal  testimony 
to  prove  the  terms  of  the  contract,  which  it  was  the  very 
object  of  the  statute  to  prevent*  I  am  therefore  of  opi- 
nion that  the  contract  in  this  case  was  a  contract  for  the 
sale  of  goods,  wares,  and  merchandize,  within  the  seven- 
teenth section.  I  think,  also,  that  there  is  no  sufficient 
note  in  writing  of  the  contract  The  plaintifTs  attorney, 
in  his  letter,  speaks  of  it  as  a  contract  for  the  sale  of  so 
much  timber,  at  so  much  per^  foot,  without  reference  to 
quality.  The  defendant  in  his  letter  states  that  it  was  a 
contract,  with  a  condition  that  the  timber  should  be 
sound  and  good,  though  the  plaintiff  had  subsequently 
denied  that  that  was  one  of  the  terms  of  the  contract. 
I  think,  also,  for  the  reasons  stated  by  my  Brother 
Bayley^  that  there  was  no  part  acceptance  of  the  goods 
to  satisfy  the  statute. 

Parke 
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1829.  Parke  J.     The  defendant  could  take  no  interest  in 

—"■■"  the  land  by  this  contract,  because  he  could  not  acquire 
agairut  any  property  in  the  trees  till  they  were  cut.  The  con- 
tract was  for  the  sale  of  goods,  wares,  and  merchandize, 
\vitHin  the  seventeenth  section.  In  Groves  v.  Buck  (a), 
it  was  said  that  that  section  did  not  apply  to  a  sale  of 
goods,  which  '  at  the  time  of  the  contract  were  not 
capable  of  deUvery  and  part  'acceptance.  But  that  case 
was  overruled  by  Garbutt  v.  Watson  (i).  It  was  there 
.  held,  that  a  contract  by  millers  for  the  Sale  of  a  quantity 
of  flour,  which  at  the  time  of  the  contract  was  not 
{Prepared  and'in  a  state  capable  of  immediate  delivery, 
was  substantially  a  contract  for  the  sale  of  flour,  and  not 
a  contract  for  work,  and  labour,  and  materials  found 
and  provided.  The  true  question  ih  such  cases  is,  as 
to  whether  the  contract  be  substantially  a  contract 
for  the  sale  of  goods,  or  for  work  and  labour  and  ma- 
terials found.  In  this  case,  the  contract  was  sub- 
stantially a;  sale  of  goods,  viz.,  timber  at  so  much  per 
foot.  Then  assuming  that  there  was  a  contract  for  the 
sale  of  goods  within  the  seventeenth  section,  the  question 
is,  Whether  there  was  any  note  or  memorandum  in 
writing  of  that  contract,  or  any  part  acceptance  of  the 
goods?  The  two  letters  do  not,  in  my  judgment, 
amount  to  a  note  iti  writing  of  the  contract,  because  the 
contract  stated  in  the  letter  of  the  plaintiff^s  attorney,  is 
not  adopted  by  the  defendant  in  his.  On  the  contrary, 
it  is  evident  that  the  defenddnt  has.  not  assented  to  the 
contract  statecf  by  the  plaintifil  Then  the  only  question 
is,  Whether  there  has  been  a  part  acceptance  of  the 
goods  sold,  and  actual  receipt  of  the' same  ?  In  the  older 
cases,  the  Court  did   not  advert  to  the  words  of  the 

(a)  3  M,  i  S.  178.  (b)  5  B.  i  A.  613. 

Statute. 
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statute.  Bat  the  later  cases  (a)  have  established,  that  1829. 
unless  there  has  been  such  a  dealing  on  the  part  of  the 
purchaser  as  to  deprive  him  of  any  right  to  object  to 
the  quantity  or  quality  of  the  goods,  or  to  deprive  the 
seller  of  his  right  of  lien,  there  cannot  be  any  part- 
acceptance.  Here,  there  was  nothing  to  shew  that  the 
vendor  had  lost  his  lien  for  the  price,  or  that  the  pur- 
chaser had  lost  his  right  to  object  to  the  quality.  The 
rule  for  entering  a  nonsuit  must  therefore  be  made 
abscdute. 

Rule  absolute.- 

(a)  Howe  ▼•  Palmer ,  5B,^  A.321.  Sanson  ▼.  Jrmilage,  5B*tA,  559. 
Carter  r.  Toutiatn/,  S  B,4[A.  ^55.  Tempest ▼.  FUxgergld,  ZB^^A, 68a 

Heane  against  W.  E.  Rogers  and  J.  G.  Lloyd. 
nPROVER  for  gopds  and  chattels.     Plea,  not  guilty.  lo  an  action  of 

X  .     A  ^       ,       -r  1        fM  trover  brought 

At   the  trial   before   Gaselee  J.,   at   the   Summer  by  a  person 
assizes  for  the  county  of  Gloucester  1828,  it  appeared  commis^on  of* 
that  in  August  1826   a  commission   of  bankrupt  had  i^u!rf"S^Mt 

his  assignees, 
to  recover  goods  which  they  had,  a9  snch  assignees',  sold,  it  appeared  that  the  bankrupt  had 
assisted  the  assignees  by  giving  directions  as  to  the  sale  of  the  goods,  and  that,  after  the 
issuing  of  the  commission,  he  gave  notice  to  the  lessors  of  a  farm  which  he  held,  that  he 
had  become  bankrupt,  and  that  he  was  willing  to  give  up  the  farm,  and  in  consequence,  the 
lessors  received  the  lease,  and  accepted  possession  of  the  premises:  Held,  first,  that  the 
interference  of  the  plaintiff  in  the  sale  of  his  goods  was  referable  to  an  intention  on  his 
p«rt  to  uke  care  of  the  property,  and  see  that  the  most  was  made  of  it,  and  that  it  did  not 
amount  to  an'assent  to  the  sale,  and  that  he  was  not  thereby  estopped  from  bringing  an 
action  against  his  assignees.     . 

Secondly,  that  he  was  not  estopped  by  the  act  of  having  given  up  his  lease  to  his  lesson, 
the  assignees  not  being  parties  or  privies  to  that  transaction. 

The  plaintitf*,  about  two  years  before  the  issuing  of  the  commission,  had  entered  into  ao 
agreement  for  the  purchase  of  five  acres  of  land ;  one  of  the  terms  of  the  agreement  being, 
that  4«.  for  every  1000  bricks  made  on  the  land  should  be  paid  to  the  vendor,  in  part  of  the 
purchase  money.  The  plaintiff  made  bricks  from  clay  dug  from  the  land.  During  part 
of  the  time  he  was  in  partnership  with  two  others,  who  had  no  legal  or  equitable  interest  in 
the  land,  but  that  partnership  had  been  dissolved  before  the  issuing  ot  the  commission : 
Held,  that  the  plaintiff  was  not  a  person  liable  to  the  bankrupt  laws  within  the  meaning  of 
the  6  G.  4.  c.  16.  «.2. 

issued 
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1829.  issued  against  the  plaintiflP,  under  which  he  was  declared 
*""""  a  bankrupt.  The  defendants  were  his  assignees,  and  in 
agmnsi        that  character  had  possessed  themselves  of  and  sold  the 

BoOSKS* 

goods  mentioned  in  the  declaration.  The  action  was 
brought  to  try  the  validity  of  the  commission,  the  plain- 
tiff contending  that  he  was  not  a  trader  within  the 
meaning  of  the  bankrupt  laws.  The  evidence  as  to  the 
trading  wais  as  follows:  It  appeared  by  the  plaintiff's 
examination  before  the  commissioners  that  on  the  10th 
of  May  1824,  he  had  purchased  of  one  Colonel  Oln^ 
a  piece  of  land  (near  Cheltenham)  containing  five  acres, 
or  thereabouts,  for  2400/.  The  purchase-money  was  to 
be  paid  in  five  years,  with  interest  at  4  per  cent  The 
land  was  intended  for  the  making  of  bricks,  and  it  was 
agreed  that  45.  per  ]000  should  be  paid  to  the  vendor  in 
part  liquidation  of  the  purchase-money,  and  an  agree- 
ment was  signed  by  the  plaintiff,  to  that  efiect;  100/.  de« 
posit  was  to  be  paid  in  six  months.  A  memorandum  of 
agreement  to  this  effect  was  drawn  and  signed  by  Colonel 
Olney  and  the  plaintiff;  and  at  the  same  time  instructions 
were  given  to  prepare  a  regular  agreement  on  a  stamp, 
which  was  not  done.  It  appeared  further  that  the  plain- 
tiff during  the  years  1824,  1825,  and  1826,  made  bricks 
from  the  land  in  question,  and  sold  them.  The  bripks 
were  made  in  the  usual  way  from  soil  dug  from  the  land 
which  the  plaintiff  had  agreed  to  purchase.  In  June 
1825  the  plaintiff  entered  into  partnership  with  Pack- 
wood  and  Edwards  in  the  brickmaking  business.  They 
were  to  take  two-thirds  of  the  land,  but  there  was  no 
agreement  in  writing  between  them.  That  partnership 
was  carried  on  till  the  28th  of  June  1826,  when  it 
was  dissolved;  and  notice  of  that  dissolution,  signed 
by    the   plaintiff  and   Packwood  and    Edwards^    was, 

on 
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on  the   SOth  of  Jwie  1826,  inserted   in  the  Gazette.        1829. 
Before  May  1824,  the  plaintiff  carried  on  the  business  " 

niAWs 

of  a  builder  at  Ckeltenhanij  and  it  was  insisted  on  his  agamu 
part  that  the  five  acres  of  Und  had  been  purchased  with 
a  view  to  that  business ;  and  if  so,  that  he  was  not  sub- 
ject to  the  bankrupt  laws.  The  defendants  contended 
that  even  if  the  plaintiff  was  not  a  trader  within  the 
meaning  of  the  bankrupt  law,  he  was  estopped  by  his 
conduct  from  disputing  the  validity  of  the  commission. 
The  evidence  as  to  that  point  was  as  follows:  About 
a  week  before  the  sale  of  the  goods  the  plaintiff,  the 
auctioneer,  and  the  assignees,  met  and  consulted  together 
as  to  the  best  means  of  disposing  of  the  property.  The 
plaintiff,  at  the  time  when  the  commission  issued,  was 
in  possession  of  a  farm,  which  he  held  under  a  lease 
from  Messrs.  Wtlkins,  at  an  annual  rent  of  350/.,  for  a 
term  of  which  more  than  a  year  and  a  half  was  un- 
expired. The  farm  had  not  yielded  him  any  profit  for 
the  two  preceding  years.  On  the  1 2th  of  September  J  826, 
the  plaintifi^  pursuant  to  the  statute  6  G.  4.  c»  16.  5.  75., 
gave  the  following  notice  to  JV.  WiUcinSj  Esq.  and 
W.  WUkinsj  Esq.  the  younger :  —  "I,  the  undersigned 
James  Heane^  of  the  city  of  Gloucester^  brickmaker, 
dealer  and  chapman,  a  bankrupt^  do  hereby  give  you 
notice  that  I  am  ready  and  willing,  and  hereby  offer 
to  give  up  and  deliver  unto  you  a  certain  indenture 
purporting  to  be  a  lease  of  JValsworth  Hall  estate,  dated 
the  17th  of  September  181 7$  made  between  you  the  said 
fV.  WiUdns  and  W.  WiUcins  the  younger,  of  the  one  part, 
and  myself  of  the  other  part;  and  also  the  possession  of 
the  messuages,  lands,  hereditaments,  and  premises  there- 
in comprised."  In  consequence  of  this  notice  the  lessors 
accepted  tlie  lease^  and  received  possession  of  the  pre- 
mises. Upon  this  evidence  it  was  contended,  by  the  plain- 

tiff*s 


Rogers. 


580  CASES  IN  EASTER  TERM 

1829.  tifTs  counsel,  that  the  plaintiff  having  made  the  bricks 
*""""  from  his  own  land,  as  a  mode  of  enjoying  the  profit  of 
ngttinst  it,  was  not  a  trader  within  the  bankrupt  laws,  Parker  v. 
Wells  {a\  Sutton  v.  Weeleyib)^  and,  by  the  .defendant's 
counsel,  that  assuming  the  commission  to  be  invalid,  the 
plaintiff,  who  had  availed  himself  of  it  to  get  rid  of  his 
lease,  and -his  liability  thereon,  was  estopped  from  disput- 
ing the  validity  of  the  commission  cinder  which  tl\e  de- 
fendants acted;  and  Watson  v.  Wace{c)  Vfa3  cited.  The 
learned  Judge  was  of  opinion  that  the  interference  of  the 
plaintiff  in  the  sale  was  referable  to  an  intention  on  his 
part  to  take  care  of  the  property,  and  to  see  that  the 
most  was  made  of  it,  and  that  it  did  not  amount  to  a 
consent  to  the  sale,  and  that  he  was  not  estopped  on 
that  ground ;  but  that  as  he  had  availed  himself  of  the 
commission  to  derive  a  benefit  from  it  by  the  surrender 
of  the  lease,  he  was  thereby  estopped  from  saying  that 
he  was  not  a  bankrupt.  The  learned  Judge  told  the 
jury  that,'  in  his  opinion,  the  defendants  were  entitled 
to  a  verdict;  but  he  desired  them  to  find  specially  whe- 
ther, the  land  had  or  had  not  been  taken  for  the  express 
purppse  of  making  bricks,  and  they  found-  that*  it  had. 
Hethen  directed  the  verdict  to  be  entered  for  the  de- 
fendants, but  reserved  liberty  to  the  plaintiff  to  move  to 
enter  a  verdict  for  440/.,  the  value  of  the  goods,'  if  the 
Court  should  be  of  opinion  that  he  was  not  estopped, 
and  also  that  he  was  not  a  person  liable  to  become 
bankrupt  within  the  meaning  of  the  6  G.  4.  c.  16.  s.  2. 
A  rule  nisi  having  been  obtained  for  that  purpose, 

.•  Taunton^  Campbell^  and  Phillpotts  shewed  cause.  The 
plaintiff  was  a  trader  within  the  meaning  of  the  6  G.  4. 
c.  16.  £.2.,  which  enacts,  ^^  that  all  persons  who  either 

(a)  1  T.  n,  54.  -      (6)  7  EaM,  442.  («)  SB.iC  153. 

for 
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for  themselves,  or  as  agents  or  fitctors  for  others,  sedc  18S9* 
their  living  by  baying  and  sellings  or  by  buying  and  *— — • 
letting  for. hire,  or  by  the  workmanship  of  goods  or  agakut 
commodities,  ^hall  be  deemed  traders  liable  to  become 
bankrupt?  The  case  Ex  parte  Burgess  (a)  wilL  be  re- 
lied upon  as  an  authority  to  shew,  that  the  plaintiff  was 
not  a  person  seeking  his  living  by  the  workmanship,  of 
goods  or  commodities.  The  question  whether  a  person 
making  bricks  for  sale  is  liable  to  the  bankrupt  laws, 
as  a  per^n  seeking  his  living  .by  buying  and  selling 
goods,  is  left  untouched  by  that  decision.  It  has,  how- 
ever^  been  much  considered.  Mr.  Edeuy  in  his  Treatise 
on  the  Bankrupt  Laws,  states,  that  the  general  doctrine, 
as  extracted  from  the  modern. cases,  is  as  follows:-^  ' 
^*  Where  the  business  of  briqkmaking  is  carried  on  as  a 
mode  of  epjoying  the  profits  of  a  real  estate,  it  will  not 
make  the  party  liable  to  the  bankrupt  lawj  Parker  v. 
WeUs  (6),  .Sutton  v.  Weelet/  {c).  But  where  it  is  carried 
on  snbstantially  and  independently  •as  a*  trade,  it  will  do 
so.  Ex  parte  Harrison  (d);  and  there  is  no  difference 
where  the  party 'is  a  termor  or  eotitled  to  the  freehold, 
J^  parte  GaUimore  {e).  The  same  general  doctrine  ap- 
plies to  the  cato  of  *a  person  pianufiu^turing  alum,  lime^ 
or  selling  minerals  .from  hi?  own  jquacry."  The  true 
question  in  such  cases  is,  whether  the  'principal  object 
.of  the  party  was  td  carry  on  the  trade  of  a  brick- 
maker,  or  U>  use  the  trade  as  a  mode  of  enjoying  the 
profits  of  the  land.  .Where  the  vendor  of  the  bricks  is 
not  the  owner  of  the  land,  he  must  have  made  them  to 
carry  on  a  trade.  Where  he  is  the  owner  of  the  land, 
his  object  may  be  donbtful,  and-  is  to  be  ascertained  by 

(a)  2  Glyn  ^  j.  183.  (b)  1  T.  M.  34.    Cooke,  B.  L, 

(c)  7  EaU,  442.  .  {d)  1  Bto.  Ch.  Cat.  173. 

(e)  ^  Mote,  B.C*  424. 

Vol.  IX.  Q  q  other 
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atSD.       other  circanutanoes.    The  tacts  ai  ibis  case  leave  »vso 
doubt  that  the  object  of  the  plaintiff  was  to  canyon  the 
itradeof  a  briekmaker ;  for  he  porchased  the  land,. not 
ito  make  a  profit  of  it  quk  land,  but  for  the  vvry  purpose 
ef  carvyiog  on  the  trade  or  bosinesS'of€i>  briekmaker  on 
nti    And  the  juiy  Imve  found  that  he  did  so*     In  StUton 
'T.  Jfedey(a)f  and  Ex  parte  Burgess  {b)f  the  parties  who 
carried  on*  the  trade  were*  tenants  for  life  of -the  fvee- 
thold.    They  did  not  purchase  the  land  for  the  puipose 
of  carrying, on  the  trade  of  a  briekmaker,  but  parried 
-on  the  trade  as  a- mode  of  enjoying  the  profit  of  the 
land  which  had  been  devised  to  them,    in  <  this  case  the 
business  of  brick-making  was  -carried  on,  not  as  a  mode 
of  enjoying  the  real  estate,  but  the  real  estate  was  pur- 
chased for  the  purpose  of  and  used  as  the  mode  of 

•  carrying  on  the  trade  of  brick-'making.     Here,  too»  the 
<  plaintiff  carried  on  the  trade  in  partnership  with  two 

other  persons  who  had  no  legal. or  equitable  interest 
/whatever  in  the i  land*  Now,  in  Parker  v.  Barker. {e\  an 
acknowledgment  by  a  party  that  he  was  in  partnership 
iwkh  one  who  was  a  trader,  and  that  he  had  given 
-  directions  in  the  concern,  although  no  act  of  buyipg.  or 

•  adling' during  the  time  of  the  partnership  was  proved, 
mas  held  to  constitute  him  a  trader  within  the  meaning 
of  the  bankrupt  laws.  Besides,  the  plaintiff  had  no 
conveyance  of  the  land.  He  was  to  pay  45.  per  1000 
for  the  bricks.  He  may,  therefore,  be  considered  as 
having  purchased  of  the  land-owner  the  clay  of  which 
the  bricks  were  made ;  and  then  the  case  Ex  parte  Har^ 
rison  (d)  shews  that  he  is  liable  to  be  a  bankrapt.  But 
assuming  that  the  commission  cannot  be  supported  in 
that  respect,  the  bankrupt  is  estopped  by  his  own  acts 

(a)  7  £aa,  448.  (b)  8  Gl^  j:  J.  IB5. 

(c)  I  JUrod.  i  Bmg.  9.  {d)  Brown*sCh.  Co.  17S. 

finom 
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.ivom  disputii^  lis  wdidity,  for  he  iQterfered  in  the  sale  iSSD. 
<of  ihe  .go<Mls :  and  in  Clarke  v.  Clarke  (a)  Lord  Kemfon 
ihdd,  that  a  person  who  had  been  declared  a  bankrupt, 
laod  a^ted  in  the  sale  of  his  effect^,  was  estopped  from 
bringing  an  action  to  try  the  validity  of  the  commission. 
Here^the  plaintiff  also  took  advantage  of  the  commission 
to  get  rid  of  his  lease,  and  of  the. burden  of  performing 
.the  covenants  contained  in  it.  In  WaUon  v.  Wace  (6)  it 
mm  held,  that  the  bankrupt  could  npt  contest  the  vali- 
ditgrof  the  commission  after  he  had  obtained  his  dii- 
!  charge /ont  of  custody  by  reason  of  it  Noir  this  ease 
does  not  differ  from  that  in  principle,  though  it  may  in 
di^gree.  There  the  bankrupt  was  in  actual  custody  at 
the  suit, of  the  petitioning  creditor  at  the  time  when  the 
commission  iasued.  Here  he  was  bound  to  perform  the 
covenants^  contained  in  that  lease,  at  the  ^tirne  when  the 
commission  issued,  and  he  relieved  himself  from  that 
burden  by;giving  notice  to  hb  lessors  that  he  had  be- 
come bankrupt,  and  was  willing  to  deliver  up  his  lease 
pursoant  to  the  seventy-fifth  section  of  the  statute 
6  G.4.  <:.  1&,  and  in  that  notice  the  plaintiff  described 
himself  as  a  bankrupt;  he  could  not  be  a  bankrupt 
unless  he  had  previously  been  a  trader.  Having  de- 
rived a  benefit  from  the  commission,  it  is  not  competat 
to.him  now  to  say  that  it  was  void  because  he  was  not  a 
tmder. 

Ludlow  and  JRusseU  Seijts.  contrft.  The  plaintiff's 
interference  in  the  sale  was  such  as  to  shew,  not  that  he 
assent^  to  the  commbsion,  but  that  he  intended  to  take 
care  of  the  property,  so  that  the  most  should  be  made 
of  it  .He  had  done  nothing  to  entitle  himself  to  any 

(p)  €JBtp»  €U  (6)  5  B.i  C  155. 

Q  q  2  benefit 
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182^.       benefit  under  the  commission.     The  notice  to  the  land- 

lord  amounts  to  no  more  than  a  proposal  on  the  part  of 

againu  the  plaintiff  to  give  up  the  farm.  To  shew  that  he  had 
availed  himself  of  the  provisions  of  the  statute,  in  order 
to  take  a  benefit  under  the  commission,  it  ought  to  have 
been  proved  that  the  assignees  had  previously  declined 
to  take  to  the  lease*  Besides,  estoppels  bind  only 
parties  and  privies,  not  strangers.  There  was  no  privity 
between  the  defendants  and  the  plaintiii^  as  to  the  trans- 
action by  which  it  is  said  he  is  estopped.  He  may  be 
estopped,  as  between  him  and  his  lessors,  from  saying  that 
he  was  not  a  bankrupt,  but  not  as  between  him  and  the 
defendants.  The  mere  surrender  under  the  commission, 
and  presenting  a  petition  to  the  Lord  Chancellor  to 
enlarge  the  time  for  surrender,  will  not  preclude  a  party 
from  trying  the  validity  of  the  commission  in  an  action 
against  the  assignees,  Mercer  v.  Wise  (a).  Then  the 
question  as  to'  whether  the  bankrupt  was  a  trader  within 
the  meaning  of  the  bankrupt  laws,  is  one  juris  positivi. 
The  term.brickmaker  is  not  to  be  found  in  the  6  G.  4. 
c.  ]  6.,  though  it  was  in  the  former  act  of  the  5  G.  4. 
The  bankrupt's  examination  before  the  commissioners, 
shews  the  terms  of  the  agreement  by  which  he  pur- 
chased the  land  of  Colonel  Olney.  The  45.  per  1000 
bricks  was  to  be  paid  as  part  of  the  purchase-money, 
not  as  die  price  of  the  clay  taken  from  the  land.  The 
plaintiff  became,  by  virtue  of  the  agreement,  the  equitable 
owner  in  fee  of  the  land  in  question.  Now  Parker  v. 
WeUs{]b\  SuUon  v.  We€ley{c\  and  Ex  phrie  Burgess, 
establish  beyond  all  doubt,  that  the  owner  of  the  land  in 
which  there  is  a  stratum  of  clay,  who  converts  that  clay 
into  bricks  for  sale,  is  not  therefore  liable  to  the  bankrupt 

(a)  ZEtp.  2V;  p.  C.  816.  (d)  1  7.i{.34.  (c)  7 Eait,  448. 

laws. 
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laws.    And  in  ablate  case  of  Paul  v.*  Dchding  {a\  where       1829. 
the  owner  of  land  in  BerkAire  burnt  bricks  from  the  clay       ,, 
contaiined  in  it,  and  bought  chalk  to  bum  with  them,  —       agamu 

.     ^  ROQSRI. 

that  being  a  usual  and  convenient  way  of  making  bricks  in 
that  county,  though  not  necessary  for  the  particular  clay, 
— and  then  sold  the  bricks,  and  the  lime  produced  from 
the  chalk,  Lord  Tenterden  held  that  it  did  not  make 
him  a  trader  within*  the  bankrupt  laws,  if  his  object  in 
buying  the .  chalk  was  the  more  convenient  burning  of 
the  bricks,  and 'not  the  profit  derived  from  the  sale  of 
lime.  The  case  of  Parker  v.  Barker  (6),  establishes 
only  that  a  declaration  by  a  bankrupt  that  he  is  in  part- 
nership with  another  who  is  a  trader,  is  primfi  facie 
evidence  to  go  to  a  jury  that  the  bankrupt  was  himself 
a  trader,  but  not  that  it  is  conclusive  evidence;  and 
here  the  primft  fecie  presumption  arising  from*,  the  &ct 
of  the  bankrupt  having  been  in  partnership  with  two 
other  persons^  who  were  traders,  is  rebutted  by  the  other 
evidence  in  the  cause. 

Cut.  adv.  vuU. 

.Baylet  J.  now  delivered  the  judgment  of  the  Court 
Upon  the  report  in  this  case,  two  questions-arise  for 
our  consideration,  first,  Whether  the  plainti£P  was 
estopped  from  disputing  the  validity  of  the  comjj^isslon 
under  which  the  defendant  acted ;  and  secondly,  if  he 
was  not,  whether  the  commission  was  valid,  t 

The  circumstances  relied  upon  at  the  trial,  and  by 
the  defendant's  counsel  in  argument,  as  precluding  die 
plaintiff  from  contesting  his  bankruptcy,  'Were,  first,'  his 
interference  relative  to  the  sale  of  his  effects,  for  the 

{a)  Moody  i  M.  S>69.  {h)  1  Brod,  ^  Sing.  9. 

Q  q  3  conversion 
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1829.  conversion  of  which  by  such  sale,  tfaU  action  Wfts* 
brought;  and,  secondly,  his  having  given  notices  to  the' 
Jandlords  of  a  farm  which'  he  held  (Messrs^  WUkinf},* 
describing  himself  as  a  brickmaker,  dealer  attd'  chap- 
man, and  a  bankrupt,  and  ofibring  to  give  up  hig*  leasee 
which  appears  to  have  been  afterwards  ac$oepled«  The- 
learned  Judge  thought  on  the  trial,  that  theintdrferenee- 
of  the  plaintiff  in  the  sale* was  referable  to  im*  intention 
oil  his  part,  to  take  care  of  the  pn>pert}'»  add  see  that 
the  most  was  made  of  it;  and  that  it  did  not  amount  to 
a  consent  to  the  sale,  and  that  he  was  not  estc^iped  on 
that  ground :  but  he  thought  that  as  he  had  availed 
himself  of  the  commission  to  derive  a  benefit  from  it,  by 
the  sun*ender  of  his  lease,  he  was  estopped  by  that  act 
from  saying  that  he  was^  not' a  bankrupt;  though  he  re^ 
served  the  point  for  the  consideration  of  the  Court.  In 
the  former  opinion  we  entirely  concur,  in  the  latter  yfe 
are  not  able  to  acquiesce.  There  is  no  doubt  but  that  the 
express  admissions  of  a  party  to  the  suit,  or  admissions 
implied  from  his  conduct,  are  evidence,  and  strong  evi- 
dence, against  him;  but  we  think  that  he  is  at  liberty  to 
prove  that  such  admb^ion?  were  mfstaken  -  or  were  un- 
ti'ue,  and  is  not  estopped  or  concluded  by  them,  unless 
another  person  Has  been  induced  by  them  to  alt^r  his' 
Condition;  in  such  a  case  the  party  is  estopped  from' 
disputing  their  truth  with  respect  to  that  person  (and 
those  claiming  under  him),  and  that  transaction ;  but  ail 
to  third  persons  He  is  not  bound.  Itisawdiestliblished 
rule  of  law^  that  estoppels  bind  parties  and  'privies,  mft 
strangets.  {Co.  Lit.  SS^  a.  Com.  Dig.  Estoppd  (€}. ) 
The  offer  of  surrender  made  in  this  case,  was  to  a 
stranger  to  this  suits  and  though  the  bankrupt  may  have 
been  bound  by  his  representation,  that  he  was  «  bank- 
rupt, and  his  acting  as  such,  as  between  him  and  that 

stranger 


iM  THE  Tenth  Yeab  of  GEORGE  IV.  im 


Hmamm 


stFBiiger  to  whom  that  representation  was  made^  and  IB99. 
who  acted  upon  it,  he  is  not  bound  as  between  him  and 
the  defendant,  who  did  not  act  on  the  faith  of  that  r^ 
presentation  at  all.  The  bankrupt  would  probaUy  not 
have  been  permitted^  as  against  his  landlords,  —  whom 
he  had  induced  to  accept  the  lease,  without  a  formal 
surrender  in  writing;  and  to  take  possession  upon  the 
supposition  that  he  was  a  bankrupt,  and  entitled  under 
6  G.  4;  c.  16.  5.75.  to  giTe  it  up,  —  to  say  afterwards  that 
he  was  not  a  bankrupt,  and  bring  an  action  of  troTer 
for  the  lease,  or  an  ejectment  for  the  estate.  To  that 
extent  he  would  have  been  bound,  probably  no  furtberv 
and  certainly  not  as  to  any  other  persons  than  those 
landlords.  This  appears  to  us  to  be  the  rule  of  law^ 
and  we  are  of  opinion  that  the  bankrupt  was  not  by 
law,  by  his  notice  and  offer  to  surrender,  r  estopped,  and 
indeed  it  would  be  a  great  hardship  if  he  were  pre« 
eluded  by  such  an  act  It  is  admitted  that  his  surrender 
to  his  commissioners  is  no  estoppel,  because  it  would  be 
veiy  perilous  to  a  bankrupt  to  dispute  it,  and  try  its 
wlidity  by  refusing  to  do  so  (a).  A  similar  observation, 
though  not  to  the  same  extent,,  applies  to  thfeact;  for 
whilst  bis 'Commission  disables  him  from  carrying  on 
his  business,  and  deprives  him,  for  the  present,  of  the 
means  of  occupying  his  farm  with  advantage,  it  would 
be  a  great  loss  to  the  bankrupt  to.  continue  to  do  so; 
paying  a  rent  mid  remaining  liable  to  the  covenants  of 
the  lease,  and  deriving  no  adequate  benefit :  and  it  can** 
not  be  expected  .that  he  should  incur  such  a  loss,  in 
order  to  be  oiabled  to  dispute  his  commission  with 
eflfect.  It  is  reasonable  that  be.  should  do  the  best  for 
himself  in  the  unfortunate  situation  in  which  he  ia 
placed. 

(a)  See  Flower  ▼.  Berberf,  2  Tet.  526. 

Qq  4  II 
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1829.  It  is  not  necessary  to  refer  particularly  to  the  cases 

^^~"      in  which  a  bankrupt  has  been  precluded  from  disputing 

HXANK 

agamu  his  Commission,  and  which  were  cited  in  argument. 
The  earlier  cases  fall  within  the  principle  above  laid 
down;  In  Clarke  y%  Clarke  (a),  the  bankrupt  was  liot 
permitted  to  call  that  sale  a  conversion  .which  he  him- 
self bad  procured  and  sanctioned:  in  Like  v.  Hawe{b\ 
he  was  precluded  from  contesting  the  title  of  persons  to 
be  assignees  whom  he  by  his  conduct  had  procured  to- 
become  so ;  and  the  last  case  on  this  subject,  WaUon  v. 
Wajce{(i)  is  distinguishable  firom  the  present,  because 
Wace^  one  of  the  defendants,  -was  the  person  from 
whose  suit  the  plaintiff  bad  been  discharged,tand,  there- 
fore^ perhaps  he  might  be  estopped  ^th  respect  to  that 
person  by  his  conduct  towards  him. 

The  second  question  is,  Whether  the  commission  was 
invalid.  The  objection  is,  that  the  bankrupt- was  not  a 
trader,  and  we  are  (^.opinion  that  he  was  not* 
'  It  appears  from  his  own  statement^  that  he  purchased 
a  piece  of  land  near  Cheltenham^  five  acres,  for  24007.9 
and  that  the  land  was  intended  forxhe  making  of  biidl^ 
upon  it,  and  no  doubt^  selling  those  bricks.  He  pur^ 
chased  in  fee,  and  though  he  had  no  c^onveyanc^  of  the  ' 
legal  estate,  he  had  a  good  equitable  title,  there  being 
an  agreement  in. writing,  and  he  having  been  let  into 
possession ;  and  diis  places  him  on  the  same  footing  as 
if  he  had  been  owner  in  fee.  It  cannot  be  intended 
that  he  bought,  for  th^  sole  purpose  of  making  bricks^ 
for  the  price  was  much  too  large,  though  in  our  judg- 
ment that  would  make  no  difference.  He  then  made 
and  sold  bricks^  and  the  question  is,  Did  thi^  make  him 
a  trader? 

(a)  6£qi.€1.  ^}  6jE9».9a  (c)  5^.|'(C.t5S. 

This 
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This  is  a  qaestion  jaris  positiviy.>and  depends  en-  1889. 
tirely  upon  the*  construction  of  the  .bankrupt  statutes. 
The  first)  S4i8cS5  Hen.S.  c.  4.  (which.. is  referred  to  agahui 
by  Lord  -EUenborough  in  $utUm  v.  Wedey  (a),  as-  con- 
taining in  its  preamble- the  principle  of  the  bankrupt 
laws,)  recites  <*  that  divers  persons  craftily  obtaining  into 
their*  handa  great  substance  of  other  men's  goods,  do 
suddenly  £y  to  parts  unknowh  or  keep  their  houses^  not 
minding  .to  pay  or  restore  to  any  of  their  creditors,  their 
debts  and  duties,  but  at  their  own  wills  and  pleasures 
consume  their,  substance*  obtained  by  credit  of  other 
men/'  The  second  statute,  X^Eliz.  c.  7*,. in  its  provision 
as  tp  persons  liable  to  become  bankrupts,  differs  but 
little  fircMu.  the  1  Joe.  1.  c.  15.  and  21  Jac.  1.  c.  L9.  The 
last*  provides,  that  all  persons  that^'  use  the  .trade  of 
merchimdize  by  way  of  bargainings  exchange,  bartry, 
chevizance,  or  otherwise  in  gross  or  by  retail,  or  seeking 
his,  her,  or  their  trade  of  living  by  buying  and  selling, 
upon  committing  acts  of  bankruptcy,  shall  be  accounted 
and  adjudged  bankruptsi''  -The  buying  and  selling  pon- 
templated  by  this  act,  construing  the  words  with  re- 
ference to  the  context,  and  to  the  preamble-  of  the  first 
statute,  is  the  buying  and  selling  of  goods ;  and  in  order, 
to  constitute  such  buyirig  and  selling,,  there  must  be  a 
buying  of  goods  and  a  selling  of  goods. 

Under  these  acts  .of  parliament,  a  series  of  cases 
ending  wiA  Ex  parte  Gallimore{b)  established  the  rule, 
that  If  .'a  person  make  .bricks  oh  his  own  estate,  and 
sell  ihem  as  .a  mode  of  enjoying  the  profits  of  real 
estate,  he  is  no  trader,  and  it  makes  tao  difference 
whether  he  is  a  frcfeholder  or  termor ;  if  he  uses  this 
business  to  make  a  profit  of  the  soil,  which  he  has  as  his 

(a)  7  Eaa,  442.  (6)  S  Rote,  424. 

own. 
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1829.       own,  whatever  bis  interest  in  that  soil  be^  he  does  not 
'^  make  profit,  or  in  the  language  of  the  statute,  *'  seek' 

agaifui  his  living  by  buying  and  selling;''  add,  thefefore>ihe  is 
not.  liable  to  the  bankrupt  laws  in  that  character*  But 
where  brick-making  is  carried  on  substantially  and  in* 
dependently  as  a  trade,  he  would  be  liable,  that  is,  if  a 
man  buy  the  brick  earth  as  a  chattd,  (and,  perhaps,  if 
he  bought  the  brick  earth  only  to  be  consumed  by  him- 
self, it  might  be  considered  as  the  purclmse  of  a  cbattd,) 
and  purchasing  the  other  necessary  materials,  sdls  the 
bricks  made  with  that  earth,  he  is  a  trader ;  for  he  is  a 
person  seeking  hid  living  by  buying  and  eeUing  goods. 
Under  the  old  acts  of  parliament,  therefore,  the  plai&tiff 
would  not  have  been  a  trader,  nor  is  he  under  the  new 
act  of  parliament,  6  G«4«  c.  16.,  as  a  person  ^*  sedLing* 
his  living  by  buying  and  selling."  But  this  statute,  has 
additional  words,  including  those  **  who  seek  their 
living  by  the  workmanship  of  goods  or  commodities;" 
but  the  case  of  Ex  parte  Burgess  (a)  has  decided,  that* 
they  do  not  include  a  person  making  bricks '^on  his 
own  estate;  these  words  appear  to  have  been  intro- 
duced to  meet  the  case  of  persons  who  do  not  buy 
and  sell,  and  yet  have  other  men's  goods  entrusted 
to  them,  (so  as  to  bring  them  within  the  principle  of  the 
bankrupt  laws,)  such  as  bleachers  and  fullers,  lace» 
makers,  and  stocking^makers,  who  make  for  others,  and 
the  like;  but  do  not  include  those  who  use  workman- 
ship on  goods,  as  a  part  of  the  profits  of  land,  such 
as  farmers  making  cheese  or  cider,  alum-makers,  8u^; 
and  we  concur  with  the  judgment  of  the  present -Lord 
Chancellor  in  that  case,  and,  therefore,  are  of  opinion 
that  the  plaintiff  was  not  a  trader;  and  as  he  was  not 

(a)  2  G/yn  $  J.  185. 

estopped 
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estopped  from  resisting  this  cominission  against  him,       1829. 
the  rule  to  enter  a  verdict  for  the  plaintiff  for  440/.  must      """^ 

HSAHK 

be  made  absdute.  againn 

Rule  absmute^ 


Grbooby  flgrain*/ Piper*  ^*^^^^^  ^     4- -^>iv^>^>^ 
nPRESPASS  for  casting,  throwing,  placing,  and  de*  A  muter  is 

'^'^       ja_  1  .•  •  i«  t         ^  liable  in  tre»- 

positing  divers  large  quantities  of  earth,  stones,  pas,  for  any 
bricks,  and  rubbish  against  and  upon  the  wall  md  gates  •^^mlo'ithe'* 
and  posts' of  the  plaintiff-     Plea,  not  giiihy.    At  the  ^^^~  Jl^'^^*; 
trial  before  Akxander  C.  Bi,  at  the  Summer  assizes  for  ^ers  with  ordi- 

nary  care ;  and 

the  county  of  Cambridge  18^8,  it  appeared  that  the'ti)ere^(»«>wbeiie 

a  master  ordw<« 

plaintiff^  occupied*  a  public-*bouse  called  the  Risir^  Sun,  .ed  a  servant  to 
in  Newmarket,  with  a  stable-yard  belonging  to  it,  where  quantity  of 
be  put  up  the  horses  of  his  guests.     The  way  to  the  w,  neighSur't 
stable  was  by  the  back  gate  from  the  High  Street,  J*t  h'^mi^t 
through  a  yard  called  the  Old  Kin^s  Yard.     A  wall  ^^"^^^^ 
belonging  to  the  plaintiff  separated  his  stable-yard  from  wrvant  used 

ordinary  cars 

the  Old  Kin^s  Yard.    The  defendant  having  purchased  in  executing 

the  orders  of 

the  property  surrounding  the  Old  Kin^s  Yard,  disputed  his  master,  bm 
the  plaintiff^s  right  to  pass  along  the  same  to  his  stable^  rubbish  natu- 
wd  employed  one  SttMings,  a  labourer,  to  lay  down  a  ^Jwl^Ui^Heir 
quantity  of  rubbish,  consisting  of  bricks,  morUr,  stones,  ^  ,^j^^*^ 
and  dirt,  near  the  plaintiff's  stable-yard,  in  order  to*^P*^ 
obstruct  the  way;  and  Stubbings,  on  the  26th  of  April, 
and   several  following  days,    laid   down  rubbish    ao-: 
cordiifgly,  part  of  which  rolled  against  the  plaintiff's 
widl  and  gates.     It  lay  about  two  feet  high  against  the 
plainttff^s  wall  for  five  or  six  yards  in  length.    StuAbifigg 
being  called  as  a  witness  on  the  part  of  the  plaintifl^ 

stated 
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1829.  stated  that  he  was  employed  by  the  defendant  to  lay  the 
rubbish,  in  the  yard ;  that  the  defendant  had  given  hira 
orders  not  to  l^t  any  of  the  rubbish  touch  the  pliuntiff's 
wall;  that  he  executed  those  orders  as  nearly  as  he 
could,  and  accordingly  laid  the  rubbish  at  first  at  the 
distance  of  a  yard  and  a -half  firom  the  wall ;  and  that 
the  rubbish,  being  of  a* loose  kind,  as.it  became. dry 
naturally  shingled  down  towards  and  ran  against  the 
wall.  He  added,  that  some  of  it  would  of  course  run 
against  the  wall.  It  further  appeared  that  on  the  Sd  of 
Jtloy,  when  an  application  was  made  by  tbe  plaintiff  to 
the  defendatit  to  remove  the  rubbish,  the  latter  said  he 
was  .determined  not  to  remove  it.  Upon  this  evidence 
it  was  objected  by  the  defendant  that  trespass  was  not 
maintainable,  inasmuch  as  the  defendant  had  given  ex- 
press orders  to  the  servant  not  to  let  the  rubbish  touch 
the  plaintiff's  wall ;  that,  therefore,  the  touching  of  the 
wall  was  occasioned,  by  the  negligence  of  the  defendant's 
servant,  and  that  case,  not  trespass,  was  therefore  main- 
tainable.   :  . 

The  Lord  Chief  Baron  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  but  reserved  liber^  to  the  de- 
fendant to  move  to  enter  &  nonsuit.  A  rule  nisi  having 
been  obtained  for  that  purpose,  l^orks  Seijt.  and^^KeUy 
were  to  have  shewn  cause  against  the  rule,  but  the 
Court  called  upon 

Denman  and  Gunning  to  support  the  rule.  A  master 
is  liable  in  an  action  on  the  case  only  for  the  negligent 
conduct  of  his  servant,  and  not  at  all  for  a. wilful,  un- 
authorized trespass  committed  by  his  servant,  Jl£^^ 
"9.  Gaisfbrd{a\  M^Manus  v.  CrickeU{b).     And  if  a 

(a)  9  H.  SL  44S.  (6)  1  East,  106. 

servant. 


Pxna* 
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seirant}  beiAg  ordered  to  do  a  lawful  act»  exceed  his       1829. 

auUiority,  and  thereby  commit  an  injury. .  the  master  is 

ORxooftr 
not  liable.     Here  the  master  gave  express  directions       agnnst 

to  the  servant  to  lay  the  rubbish  so  that  it  should  not 
touch  the  wait  of  the  plaintiff  IParke  J.  The  servant 
coqld  not  execute  the  orders  of  the  master  without 
some  of  the  rubbish  touching  the  wall ;  that  was  the 
necessary  consequence  of  the  act  ordered  to  be  done,  and 
the  person  who  gave  the  order  must  be  taken  to  have 
contemplated  the  necessary  consequence  of  his  own  act 
The  rolling  of  the  rubbish  against  the  wall  was  therefore 
as  much  the  act  of  the  defendant  as  if  he  had  ordered  it 
to  be  done.]  The  master  is  liable  only  for  the  inevitaUe 
consequences  of  the  act.  Here  the  servant  by  extra- 
ordinary care  might  have  prevented  the  rubbish  touch- 
ing the  plaintiff's  wall.  The  Society  of  the  Inner  Temple 
have  authorized  the  putting  up  of  boards  to  obstruct 
windows  opening  upon  their  premises,  but  so  as  not  to 
touch  the  wall  of  the  premises  in  which  the  windows 
are.  If  a  workman  had  wilfully  knocked  out  a  bride, 
that  society  would  not  have  been  liable.  If  the  workman 
.  had  done  so  trough  negligence'  they  might  have  been 
liable  in  case,  but  hot  in  trespass.  * 

Batley  J.  The  only  question  is,  Whether  the  tres- 
pass was  the  act  of  the  master.  The  master  desired 
the  servant  to  lay  down  the  rubbbh  so  as  not  to  let  it 
touch  or  lean  agahist  the  wall  of  the  plaintiff.  But 
if  in  eitecnUon  of  the  order  it  was  the  necessary  or 
natural  consequence  of  the  act  ordered  to  be  done  that 
the  rubbish  should  go  against  the  wall,  the  master*  is 
answerable  in  trespass.  The  evidence  shows  that  that 
was  the  natural  consequence.  The  rule  must,  therefore, 
be  discharged. 

Little- 
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1829.  I^TTLEDAJLE  J.    Where  a  Servant  does  work  by  oidtr 


Gfts«o»r 


.of  his  master,  and  the  latter  imposes  a  restrictiontin  ihe 
a^aitut  course  of  executiHg  his  order  which  it  is  difficillt  for  the 
servant  to  comply  with,  and  the  servant,  in  execution  of 
.the  order,  breaks  through  the  restriction,  the  master  is 
liable. in  trespass.  Suppose  the  case  of  two  persons  pos- 
sessed of  contiguous  uninclosed  land,  and  that  the.  one 
of  them  desired  his  servant  to  drive  his  cattle^  but  not 
to. let  them  go  upon  the  land  of  his  neighbour,  and  that 
the  cattle  went  upon  the  land  of  the  neighbour,  the 
master  would  be  answerable. in  trespass,  because  he  has 
<mly  a  right  to  expect  from  his  servant  ordinary,  not 
extraordinary  care.  If  the  servant,  therefore,  in  carry- 
ing into  execution  the  orders  of  his  master  uses  ordinary 
care,  and  an  injury  is  done  to  another,  the  master  is 
liable  in  trespass.  If  the  injury  arise  from. the  want  of 
ordinary  care  in  the  servant  the  master  will  only  be 
liable  in  case^  Here  the  servant  used  ordinary  care  in 
the  course  of  executing  the  master's  order,  and,  .not- 
withstanding that,  the  rubbish  ran  against  the  wall. 

Parke  J.  I  think  that  the  defendant  is  liaUe  in  this 
form  of  action.  If  a  single  stone  bad  been  put  against 
the  wall  it  would  have  been  sufficient  Independently 
of  Siubbings's  evidence  there  was  sufficient  evidence  to 
satisfy  the  jury  that  the  rubbish  was  placed  there  by  the 
defendant,  for  be  expressed  his  determination  not  to 
*  remove  it.  It  does  not  rest  there.  Stubbing^  says  he 
was  desired  not  to  let  the  rubbish  touch  the  wall.  But 
it  appeared  to  be  of  a  loose  kind,  and  it  was  therefore 
probable  that  some  of  it  naturally  might  run  against 
the  wall.  Stubbings  said  that  some  of  it  of  course  would 
go  against  the  wall.    .Now  the  defendant,  must  be  taken 

to 
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to  have  contemplated  all  the  probaUe  consequences  of        1829. 
the  act  which  he  had  ordered  to  be .  done,  and  one  of      ^ 
these  probable  consequences  was,  that  the  rubbish  would       '^»irut 
touch.ihe  plaintiff's  wall.     If  that  was  jso^  then  the  layr 
ing  the  rubbish  against  the  wall  was  as  much  the  de- 
fendants act  as  if  it  had' been  done  by  his  express 
command.    The  defimdant,  therefore,  was  the  person 
who  caused  the  act  to  be  done,  and  for  the  necessary  or 
natural  consequence  of  his  .own  act  he  is  responsible  as 
•a  trespasser.      « 

Rule  discharged. 


Manih  4igainst  Owen  and  Others. 


the 


T^ECLARATION  for  assault  and  false  imprisonment.  A  puner  in  tl 

JL^  navy  is  liable. 

Plea,  not  goilty.     Secondly,  that  the  plaintiff  was  by  the  S2  g.  s. 
.a  person  in  and  belonging  to  the  Fleet  of  our  lord  the  triedbyacouru 
king,  in  actual  service  and  full  pay  in  the  said. Fleet,  S^uie^liy 
•▼iz.  an  officer  in  and  of  his  said  majesty's  naval  service,  ^rgingXiaiJ 
to  wit,  a  purser  in  his  said  majesty's  naval  service;  and  '^"♦••g^""* 
as  such  officer  and  purser  was  employed  in  his  majesty's  whom  none  had 

been  lasuedy 

naval  service  as  purser  of  a  certain  ship  of  war  of  his  fod  of  making, 

I         «  •  1      f  1       ^"  order  to 

said  majesty,  to  wit,  the  ship  Perseus  ^  and  that  the  such  charge, 
plaintiff  being  such  officer  and  purser  in  such  actual  entries  in  one 
service  and  full  pay  as  aforesaid,  and  so  employed  as  ^|^^  ^^l* 
aforesaid,  before  the  said  time  when,  &c.  to  wit,  on  the  ^""thirS^xth 
I  day  and  year  aforesaid,  on  board  the  said  ship  Perseus.  *rtic>o  ©fwar, 

^  ^  *^  '    «« an  offence  not 

the  same  then  beinir  within  the  jurisdiction  of  the  ad-  cap'^^  <»n>- 

"  ,  ^  mitted  byaper- 

miralty  of  EngUmd^  to  wit,  in  the  river  Thames^  com-  son  in  the  Fleet 

./*.  Ill     not  before  men- 

mitted  and  was  guilty  .of  a  certain  onence  and  breach  tioned  in  the 
of  his  duty  as  such.officer  and  purser,  cognizable  by. a  whictTnopu. 

_____!  nishmentis 
»avai  thereby  diiected 
to  be  inflicted,** 
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]  829.  naical  court-martial,  to  wit^  tf  JrouduUnlhf  and  unkmh 
fMy    charging   twenty^six    blatikels   against  twenfy^six 

against  supernumerary  seamen^  to  whom  none  had  been  issued  /  afid 
of  makings  in  order  to  such  fraudulent  cHargey  certain 
false  entries  in  a  certain  book  of  the  said  ship,  Pfrseus. 
The  plea  then  states,  complaint  duly  -made  to  the  lords 
commissioners  of  the  admiralty  within  three  years  after 
the  committing  of  the  said  offence;  their  lordsbjpa^  order 
duly  issued  to  assemble  a  court-martial,  the  defendant 
Owen  being  president;  the  due  summoning  and  assem- 
bling of  the  same;  that  the  defendants  with  others,  duly 
held  the  same  for  the  purpose  of  trying  .the  plaintiff 
on  board  the  Prince  Regent^  in  the  port  of  Chatham  g 
that  the  said  court  did  duly  try  him  for  the  said  offence, 
and  having  weighed  and  considered  the  evidence  pro- 
duced against  the  pltdntiff,  his  statement  and  evidence 
in  his  defence,  the  court  was  pf  opinion  that  the  o£fence 
had  been  proved  against  the  plainti£^  and  in  con- 
sequence  thereof  did  adjudge  him  to  be  dismissed  from 
bis  majesty's  seevic^,  and  rendered  iqcapable  of  ever 
serving  as  a  purser  in  the  navy  of  his  m^esty,  his  lieirs 
and  successors :  that  the  defendants  *  with .  the  other 
members  of  the  court-martial,  did  within  the  admiralty 
jurisdiction,  to  wit,  in  the  said  port,  on  board  the  said 
ship,  cause  the  plaintiff  to  be  taken  into  custody  without 
any  unnecessary  violence,  and  detained  on  .board  the 
said  ship  ddring  his  trial,  for  the  purpose  of  such  trial, 
as  they  lawfully  might  for  the  cause  aforesaid,  &c*  The 
Plaintiff  joined  issue  on  the  first  plea,  and  to  the  other 
plea  replied  de  injuria,  upon  which  issue  was  joined.  At 
the  tijal  before  Lord  Tenterden  C.  J.  at  the  London 
sittings  after  7Vfii%  term  1827,  the  facts  stated  in  the 
second  plea,  except  the  fact  that  the  plaintiff  had  com- 
mitted 
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mitted  the  offence  for  which  he  was  charged,  were  proved 
or  admitted^  and  it  was  also  proved  to  be  the  invariable 
practicci  in  ftli  naval  courts  martial,  for  the  party  accuse^ 
to  he  in-custody  during  the  trial.  A  verdict  was  found 
for  the  plaintiff  6h  the  general  issue ;  aild  for  the  de- 
fendants, on  the  issue  joined  on  the  special  plea.'  A 
rule  nisi  for  entering  judgment  for  the  plaintiff^  ifonpb- 
stante  veredicto,  haying  been  obtained ;  when  the  same 
came  on  to  be  Heard,  the  points  fn  question  were,.' at  the 
suggestion  of  the  Coort,  made  the  subject-mtattdr  of  a 
spebiar'case.  The  naval  article  of  war,  viz.  the  thirty^ 
sixth,  me.ntioned  iit  the  Statute  of  22  G.S.if'.  35.,' ^hd' 
upon  which  the  defendants  principally. relied,  is  as  fol- 
lows :  "  All  other  crimes,  not  capital,  comftiicted  by  any. 
person,  or  persons  in- the  fleet  which  are  n0t  mentipncd 
in  this  act,  or  for  which  no  punishm^t  is  hereby 
directed  to  be  inflicted,  shall  be  punished  according  to 
the  laws  and  customs  in  suph  cases  used  at  sea." 

JBamewalTfoT  th^  plaintiff.  The  defendants  had  no' 
jurisdiction  to  try,  bJr.coUrt-martial,  a  purser  for  the 
offence  stated  in  the  secorid  plea.  That  offence  was, 
that  lie  had  fraudulently  and  unlawfully  charged  twenty-^ 
six  blankets' against  twenty-six  supernumerlEu^y  seamen 
to  whom  none  had  been  issued,  and  that  he  had  made,, 
in  order  to  such  fraudulent  charge,'  certain  false  entries  in 
a  certain  book  of  the  ship  Perseus"  The  offence  charged, 
amounts  in  substance  to  an  attempt  by  the  plaintiff  ta ob- 
tain an  allowance  of  a  certain  sum  p^r  blanket,  by  a  false 
representation  that  be  had  issued  a  certain  number  of 
blankets  to  the  seamen.  That  would,  undoubtedly,  be 
an  indictable  misdemeanor  at  common  law}  but  it  must 
depend  wholly  on  the  naval  articles  of  war  contained'in 

Vol.  IX.  R  r  the 
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1 829.  the  statute  22  G.  2.  c.  33.,  whether  a  purser  be  liable  to 
Z7^  be  tried  by  a  court-martial  for  such  a  misdemeanor. 
gainst  Many  offences  described  in  those  articles  are  breaches 
of  duties  attaching  on  individuals  as  members  of  the 
naval  profession;  such  as  disobedience  of  orders,  &a 
The  offence  imputed  to  the  plaintiff  is  not  embezzlement 
within  the  twenty-fourth  article.  At  most,  it  is  no 
more  than  an  attempt  to  obtain  money  by  &lse  pretences. 
Nor  is  it  within  the  thirty-first  article,  which  applies 
to  the  signing  a  false  muster-book.  The  thirty-third 
article  does  not  apply  to  a  purser,  but  the  offence 
charged  against  the  plaintiff  is  there  described.  The 
words  of  that  article  are,  ^'  if  any  flag-officer,  captain, 
or  commander,  or  lieutenant  belonging  to  the  fleet, 
shall  be  convicted  before  a  court-martial  of  behaving  in 
a  scandalous,  infamous,  cruel,  oppressive,  or  fraudulent 
manner,  unbecoming  the  character  of  an  officer,  he  shall 
be  dismissed  from  his  majesty's  service."  Now,  here 
the  offence  imputed  to  the  plaintiff  was  that  of  behaving 
in  a  fraudulent  manner ;  but  he,  not  being  a  flag-officer, 
captain,  commander,  or  lieutenant,  is  not  within  that 
article :  though  it  is  quite  clear,  from  the  punishment 
inflicted  on  him,  that  the.  court-martial  thought  he 
was.  It  will  be  said  he  is  within  the  thirty-sixth  article. 
Now,  to  render  him  liable  to  be  tried  by  a  court-martial 
under  that  article,  he  must  first  have  been  guilty  of  a 
crime.  That  term,  in  its  strictest  sense,  imports  an 
offence  of  a  higher  description  than  a  misdemeanor. 
Offences  in  our  law  books  are  generally  divided  into 
felonies  and  misdemeanors,  or  crimes  and  misde- 
meanors. Though  the  word  crime  may,  in  some  in- 
stances, be  used  to  comprehend  all  offences,  yet,  in 
its  strictest  sense,   it  is  used  to  distinguish  felonies 

from 
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from  misdemeanors;  and  it  ought,  in  a  highly  penal        1829- 
statute,  to  be  confined  to  offences  of  the  former  de-       — — 

Manit 

scription.  But  the  thirty-sixth  article  contains  the  agphui 
additional  words,  **  not  capital."  An  inference  thence 
arises,  that  the  legislature  understood  the  word  crime 
to  relate  to  capital  offences,  and  therefore  studiously 
added  the  other  words  to  shew  that  it  had  another  mean- 
ing. Assuming  that  the  word  crime  comprehends  every 
offence,  that  article  applies  to  ofiences  not  before  men- 
tioned in  the  act,  and  for  which  no  punishment  is 
thereby  directed  to  be  inflicted.  Now,  the  offence  im- 
puted to  the  plaintiff  is  mentioned  in  the  thirty-third 
article,  and  a  punishment  directed  to  be  inflicted  for  it ; 
it  is  comprehended  within  the  words  ^^  behaving  in  a 
fraudulent  manner :''  it  is  not,  therefore,  an  offence  in- 
cluded in  the  thirty-sixth  article* 

Maule,  contra,  was  stopped  by  the  Court 

Bayley  J.  It  has  been  properly  conceded,  that  this 
plea  states  that  the  plaintiff  was  charged  with  an  offence 
which,  at  common  law,  would  be  an  indictable  misde- 
meanor; and  the  question  is,  whether  die  thirty-sixth 
article  of  war  applies  to  such  a  misdemeanor.  The 
words  are,  **  all  other  crimes,  not  capital.''  Now, 
clergy  did  not  apply  to  offences  committed  within  the 
admiralty  jurisdiction;  and,  therefore,  if  there  be  in 
strictness  any  distinction  between  crimes  and  misde- 
meanors, the  words  *^  all  other  crimes,  not  capital,"  may 
be  confined  wholly  and  exclusively  to  misdemeanors. 
The  word  crime,  however,  is  a  general  term,  and  the 
subdivision  of  it  is  into  felonies  and  misdemeanors.  Mr. 
JusUce  BlacksUmey  in  his  Commentaries,  says,  *^  We 
R  r  2  are 
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1829.        are  now  arrived  at  the  fourth  and  last  branch  of  these 
"~  Commentaries,  which  treats  of  public  wrongs,  or  crimes 

against  and  misdemeanors."  He  there  uses  both  terms.  He 
afterwards  says,  "  We  are  now  to  proceed  to  the  con- 
sideration of  public  wrongs,  or  crimes  and  misde- 
meanors, with  the  means  of  their  prevention  and  pu- 
nishment In  the  pursuit  of  which  subject,  I  shall 
consider,  in  the  first  place,  the  general  nature  of  crimes 
and  punishments;  secondly,  the  persons  capable  of 
committing  crimes ;  thirdly,  their  several  degrees  of 
guilt,  as  principals  or  accessories ;  fourthly,  the  several 
species  of  crimes,  with  the  punishment  annexed  to  each 
by  the  kws  of  England;  fifthly,  the  means  of  prevent- 
ing their  perpetration;  and,  sixthly,  the  method  of 
inflicting  those  punishments  which  the  law  has  annexed 
to  each  several  crime  and  misdemeanor."  And  after- 
wards, crimes  are  not  treated  of  as  contradistinguished 
from  misdemeanors,  but  crimes  and  misdemeanors  are 
treated  of  under  the  general  denomination  of  crimes. 
It  would  have  been  an  illogical  distribution  of  the  sub- 
ject, to  have  treated  of  crimes  and  misdemeanors  as 
relating  to  two  distinct  classes  of  subjects,  and  there- 
fore to.  begin  with  treating  of  crimes,  and  omit  mis- 
demeanors. But  then,  it  is  said  that  this  article  relates 
only  to  misdemeanors  which  are  not  mentioned  in  the 
actf  or  for  which  no  punishment  is  directed  to  be  in- 
flicted. And  that  this  is  a  crime  mentioned  in  the  act,* 
because  the  thirty-third  article  says,  that  any  such  per- 
son as  is  therein  mentioned  behaving  in  a  fraudulent 
manner  unbecoming  the  character  of- an  officer,  shall  be 
dismissed  from  his  majesty's  service.  That  article  applies 
only  to  frauds  committed  by  persons  of  a  particular 
character,  and  is  silent  as  to  frauds  committed  by  persons 

in 


IN  THE  Tenth  Year  of  GEORGE  IV.  601 

in  a  lower  station.     The  offence,  therefore,  with  reference        1 829. 

to  a  purser,  of  making  a  false  entry  with  a  view  to  a  fraud, 

is  not  mentioned  in  the  former  articles.     The  tbirtv*       againtt 

OwXK. 

third  article  only  applies  to  that  species  of.  piisconduct 
committed  by  persons  of  a  particular  description.  The 
consequence  of  holding  that  thie  words,  **  which  are  not 
mentioned  in  this  act>"  excludes  from  the  thirty-sixth 
article  every  thing  which  amounts  to .  scandalous  or 
fraudulent  conduct,  would  be  to  prevent  the  punishment 
of  every  common  sailor  for  a  misdemeanor  of  that  de- 
scription^ I  think. that  never  cduld  have  been  the 
meaning  of  the  legislature,  when  (hey  usea  those  words. 
I  am  inclined  to  thinkj  thougl)  it  is  not  necessary  to 
decide  that  point,  that  the  words  '^  which  are  not  men* 
tioned  in  this  act^"  are  explained  by  the  words  which 
immediately  follow :  '^  or  for  which  no  punishment  is 
hereby  directed  to  be  inflicted."  *  Nbw,  it  is  quite  clear 
that,  with  reference  to  this  case,  no  punishment  was  di- 
rected to  be  inflicted  by  the  act.  Without  pronounc- 
ing any  decision  on  that  point,  I  am  of  opinion,  for  the 
reasons  already  given,  that  the  plea  is  good,  and  that 
the  judgment  ought  to  be  entered  for  the  defendant, 
and  that  the  present  riile  ought,  therefpre,  to  be  dis« 
charged. 

LiTTLEDALfi  J.  I  am  of  the  same  opinion.  The 
offence  stated  in  the  plea  is  not, one  coming  within  the 
twenty-first,  twenty-fourth,  or  thirty-third  article  of  war. 
"The  question  is,  whethei*  it  is  within  the  thirty^sixth 
article.  Now,  as  to  the  argument  that  the  word  "  crime" 
denotes- something  more  than  misdemeanor,  it  seems  to 
me  that  the  word  '^  crime  "  in  that  article  has  the  same 
meaning  as  *^  offence."  A  man  may,  indeed,  be  guilty  of 
R  r  3  an 
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1829.       an  offence  for  which  the  law  does  not  award  any  panish- 
,,  ment.     The  proper  definition  of  the  word  "  crime*'  is 

against  an  offence  for  which  the  law  awards  punishment.  Such 
crimes  are  subdivided  into  three' classes  —  treasons,  felo- 
nies, and  misdemeanors.  Then,  it  is  said,  admitting  this  to 
be  an  indictable  offence  at  common  law,  it  comes  within 
the  words  of  the  thirty-third  article,  **  behaving  in  a  frau- 
dulent manner;"  and,  therefore,  that  it  is  a  crime  men- 
tioned in  that  article,  and,  consequently,  not  included  in 
the  thirty-sixth  artrcle,  which  applies  to  all  other  crimes 
not  before  mentioned  in  the  act;  and,  therefore,  that  a 
person  holding  the  situation  of  a  purser  is  not  liable  to 
be  tried  by  a  court-martial  for  such  conduct.  It  seems 
to  me  that  the  thirty-third  article  does  not  apply  to  this 
description  of  case,  even  with  regard  to  a  flag-officer ; 
that  it  was  intended  to  apply  to  conduct  unbecoming 
the  character  of  an  officer,  and  not  to  crimes.  It  does 
not  award  any  particular  punishment,  but  merely  that 
the  party  shall  be  dismissed  from  the  service.  A  roan 
may  behave  in  a  scandalous,  oppressive,  cruel,  or  frau- 
dulent^ manner,  and  yet  may  not  be  punishable  by  the 
common  law.  I  think,  therefore,  that  this  was  not  a  case 
within  the  meaning  of  the  thirty-third  article,  but  that 
it  was  a  crime  which  had  not  been  mentioned  in  the  act 
before;  and  as  it  was  committed  by  a  purser  in  the  fleet, 
I  think  it  was  cognizable  by  a  court-martial  under  the 
thirty-sixth  article  of  wan 

Parke  J.  The  offence  imputed  to  the  plaintiff, 
^hich  is  admitted  to  have  been  an  indictable  misde- 
meanor, is  a  crime  **  not  capital"  within  the  meaning  of 
those  terms  in  the  thirty-sixth  article.  I  think,  also,  it 
was  a  crime  not  previously  mentioned  in  the  act«     The 

thirty- 
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thirty-third  article  applies  to  offences  not  of  a  criminal  1829. 
character  which  would  render  a  man  liable  to  an  in- 
dictment, but  to  conduct  unbecoming  the  character  of 
an  officer ;  but  whether  the  offence  be  or  be  not  before 
mentioned  in  that  act,  that  article  applies  only  to  a 
captain,  commander,  or  lieutenant,  and  not  to  a  purser; 
and,  therefore,  it  appears  to  me,  on  both  grounds,  to  be 
an  o£fence  not  embraced  by  the  thirty-third  article ;  and 
being  an  offence  not  capital,  it  is  within  the  thirty-sixth 
article,  and  punishable  by  a  court-martial ;  and  if  so,  the 
plea  is  good. 

Judgment  for  the  defendants. 


Hardy  against  Ryle,  Esq. 

T^RESPASS    and    false    imprisonment.       Plea,   the  Where «( 

general  issue.     At  the  trial  before  Jetvis  J.  at  the  ^e  4  G.  4^ 

Chester  Summer  assizes   1828,  it    appeared  that  the  cited'thaf^^A 

plaintiff,  a  silk  weaver,  had  been  committed  to  gaol  by  ^^^^f^J^ 

the   defendant,   a  magistrate   of  the  county,   for  one  ^^^^^^ 

month.     The  plaintiff,  was  discharged  out  of  custody  on  c.  2>.  at  certsia 

prices  agreed 
the  14th  oi  December^  and  the  writ  against  the  defendant  upon  between 

was  issued  on  the  14th  of  June^  after  due  notice.     The  neglected  his 

commitment  was  directed  to  all  constables,  &c.  and  the  tering^ipon  his 

keeper  of  the  house  of  correction  at  Knutsford ;  and  Was  XL^^^ 

as  follows:—  j«mi«jcon. 

victed  nun, 

***  Whereas  information  and  complaint  hath  been  made  f?^  committed 

^  him  for  one 

before  me  John  Ruley   Esquire,  one  of  his  majesty's  month:  Held, 

that  contracting 
to  weave  certain  goods,  as  stated  in  the  commitment,  was  not  contracting  to  serve  within  the 
meaning  of  the  4  6.  4.  c.  54.,  and  that  the  justice  had  acted  without  authority. 

In  trespass  against  him  for  false  imprisonment,  it  appeared  that  A,  B,  was  dischaiged 
from  prison  on  the  14th  of  December,  and  the  ynit  issued  on  the  14th  o£june:  Held,  that 
the  action  was  commenced  in  time. 

R  r  4  justices 


Rtlk. 
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IS29«.      justices  qf  the  peace  in  ancl .  for  :thQ  said  cpuntyi  by 
Thomas  tlaU  of  Macchsfietd^  in  the  said  county,  silk 

agiinti  manufacturer,  upon  the  oath  of  the  said  Thomas  Hall^ 
tigfXnstHenry  Hardy  otMacclesfield  aforesaid,  silk  weaVer, 
that  he  the .  said  Metiry  Hardy  did  contract  and  agree  • 
with  hini  the  said  Thomas' HaU^  to  weave  certain  pieces 
of  silk  goods  at  certain. prices  fixed  upon  between  the 
said.  Thomas  HaU  .and-  Henry  Hardyy  at  hi^  the  said 
Henry: H(ird%fs'\\o\x&%  in  Macclesfield  aforesaid,  and  that 
he  the  smd  Henry  Hardi^  had  neglected  to*  fulfil  the 
contract  .so  entered  into  between  them,  although  b^ 
had  commenced,  upon  the  said  work  un^er' sucb  con- 
tract. And' whereas,  in  pursuance  of  the  statutes  in 
that  case  made  ^d  prctvided,!  have  duly  examined  the  ' 
proofs  and  allegations  of  both  the  said  parties  touching 
the ;  matter  of  tlie  said -complaint,  and -upon  due  con- 
sideratio^i' h.&d^ thereof,  have  adjudged  ^nd  determined 
that  tl?e  snid  Henry  Hardy  hajh  fn  his  said 'service  been 
guilty  of  certain  misconduct  and  ill  1l}ebayidur  towards 
the  said  Thomas  Hqll^  in  that  .he  the  aaid  Henry  Hardy, 
.having  contracted,  with  him  the  said  Thomas  Hall  to 
weave  certain  pieces  of  silk  goods  at  certain  prices  fixed 
upon  bet>veen  the  said  Thonfuis  Hall  and  Henry  Hardy, 
at  his  the  said  Henry  Itardi/s^  house  io  Macclesfield  afpre- 
said^  bath  neglected  to  fulfil,  the  contract  $o  entered  into 
between  Ihem,  although  he  hath  commenced,  upon  the 
said  wprk  .under  such  contract,  and  hath  neglected  his 
work  without  the  l^av6  or  consent  of  the  s«d  Thomas 
Hail ;  .aind  I  do  therefore  convict  him  the  said  Henry 
Hardy  of  Xbq  said  ofllence,  in  pursuance  of  the  statute  in 
that,  case  made  and  provided.  These  are  therefore  to 
command  you  the  said  constables  and  special  constables 
forthwith  to  convey  the  said  Henry  Hardy  to  the  said 

house 
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house  of  corlreGtion  at  Knuhfori  afoce^aid,'  and  deliver        1829. 
him.  to  the  keeper  thereof,  together  With  this  warrant.'      ^ 
And. I  -do  hereby  command  you  thft  said  keeper  to  re-       af^ainM^ 
ceive  the. said  Henry  Hardy  into  your  custody  in  the 
said  house'of  correction,  there  tp  remaiji  and  .be  held  to- 
H^d.Iabfiar  for  the  space  of  one  itiohth  from  the  date. 
Hereof:"        • 

.  '  For  the  defendant,  a  conviction,  upon  which  the  com- 
mitment was  founded^ -wa3  given'in  evidence.  And  it  was 
contended,  ficst,  that  the  commencement  of  the  action  was 
toojate ;  aiicj  secondly,  that  under  the  4  6,  4.  (?.  34.  5.  $. 
(be  defendant  had  power  to  convi(;t  and  td  commit  the 
plaintiff  for  the  offence  specified  in  the  conviction,  and 
.  that  the  commitment  tvas  ^ccbrding  to'  the  cofiviction. 
FoKthe  plaintiff' it  was  said,  that*  as'  the  imprisonment 
continued  during  a  .part -of  the;l4th  of  Deeentber^  that 
day  was  to  be  excludeil  from  the  cateulation  of  the  ^x 
nloiiths,  and,  therefore,,  the  action  vras  conHiienced  in 
ti'm^;  atld  that  *the  conviction  did  not«hew  that  the 
plaintiff  had  been  guilty  of  any  offence  against  the 
.4'G#4.'.c.  S4.  s.  3.  ".The  Icfarned  judge  desired  the  jury 
to  say  what  damage^  the  plaintiff  was  entitled  to,  and  they 
found  one  farthing;  He  then,  directed  a  nopsuit,  giving 
the  plaintiff  leavQ  to  move  to  have  a  verdict  eqtered  in 
ixU\  favour;  ^  In  Michaelmas  term,  a  rule  nisi  for  that 
purpose  was:  granted,,  and  'at.fhe  sittings  in  Banc,  after 
'Idkt'HilarpXerm'i     '.        •        '  •  *. 

'  Cfoss  Seryt,  and  J.  Jervis  shewed  cause,  and  conjtended, 

first,  that, the  flicf ion  was' hot  commented  in  time,  and 

that  the  sCatute.'24  0.  2.  t.  44.  5.  8.  being  for.  the  pro- 

tettion  of.  justices, 'the'  day  on  which  the  imprisonment 

.  •        .  ended 
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1829.       ended  was  to  be  included  in  the  calculation  of  the  six 
"^  months,  and  for  this  they  cited  JRex  v.  Aiderley  (a), 

agamu       Costle  V.  Burditt  {b)j   Glassitigton  v.  Rtmlihslc).    And 

Bylb* 

they  distinguished  the  cases  of  Thomas  v.-  Popham  (J), 

Watson  v.  Pears  {e\  and  Ex  parte  Fallon  {g\  on  the 
ground  that  in  those  cases  the  day  was  excluded,  in 
order  to  effectuate  the  act  intended  by  the. parties,  and 
to  prevent  the  divesting  of  a  right ;  and  the  cases  of 
Lester  v.  Garland  {k)^  and  Pelieay  v.  The  Hundred  (^ 
Wonford  (i),  on  the  ground,  that  in  them  the  party  to  be 
affected  was  not  privy  to  the  act  from  which  the  calcu- 
lation was  to  be  made. 

c7.  Williams  and  Wightman  contra,  contended  that  the 
reasoning  of  the  Master  of  the  Rolls  in  Lester  v.  Gar- 
land was  conclusive  in  favour  of  the  plaintiff:  —  *^  Our 
law  rejects  fractions  of  a  day  more  generally  than  the 
civil  law  does.  The  effect  is  to  render  the  day  a  sort 
of  indivisible  point,  so  that  any  act  done  in  the  compass 
of  it  is  no  more  referable  to  gny  one  than  to  any  other 
portion  of  it,  but  the  act  and  the  day  are'co-extensive ; 
and,  therefore,  the  act  .cannot  be  said  to  be  past  till  the 
day  is  past."  If  so,  the  act  of  imprisoning  the  plaintifi^ 
which  clearly  existed  during  a  part  of  the  14th  of  De^ 
cemberf  in  contemplation  of  law  cannot  be  said  to  have 
ceased  until  the  day  ceased.  This  case  was  much  con- 
sidered, and  eventually  acted  on  in  the  recent  decision  of 
Pellew  V.  The  Hundred  of  Wonford  (i). 

(a)  Doug.  463[..  {b)  3  T.  H,  625* 

(c)  5  East,  407.  (</)  Dyer,  218. 

(e)  2  CampL  294.  (g)  S  T.  R.  285. 

(A)  15  Ves.  248.  (i)  SB.^C.  134, 

The 
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The  Court  said  they  would  consider  this  point  before       1829. 
they  heard  any  argument  on   the  other;  and  in   the       „^^ 
course  of  the  same  sittings  their  opinion  as  to  this  point       a^mntt 
was  delivered  by 

Batley  J.  This  was  an  action  against  a  magistrate 
for  false  imprisonment,  and  the  question  upon  which 
we  are  now  to  pronounce  our  opinion  turns  entirely  on 
the  computation  of  time.  It  appears-  that  the  plaintiff 
was  committed  to  prison  by  the  defendant  for  olie 
calendar  month,  and  that  he  was  discharged  from  that 
imprisonment  on  the  14th  of  December.  The  writ  in 
the  present  action  was  sued  out  on  the  14th  of  Jime. 
Assuming  that  that  imprisonment  was  illegal,  the  question 
is,  whether  the  action  was  commenced  within  six 
calendar  months  after  the  act  committed,  as  required 
by  the  24  G.  2.  c.  44.  s.  8. ;  and  that  depends  upon  this, 
whether  the  14th  day  of  December^  the  last  day  of  the 
plaintiiPs  imprisonment,  is  to  be  included  or  excluded 
in  computing  the  six  months.  If  it  is  to  be  included, 
the  action  was  not  commenced  in  time ;  if  it  is  to  be 
excluded,  it  was.  The  24  G.  2.  c.  44.  5. 8.  enacts,  ^*  that 
no  action  shall  be  brought  against  any  justice  of  the 
peace  for  any  thing  done  in  the  execution  of  his  oiBce, 
unless  commenced  within  six  calendar  months  after  the 
act  committed ;"  and  the  same  construction  is  to  be  put 
upon  the  words  of  this  section,  whether  the  act  com- 
mitted be  an  imprisonment  of  the  person  or  a  seizure  of 
goods.  If,  therefore,  in  case  of  a  seizure  of  the  goods 
of  Che  plaintiff  on  the  14th  day  of  December  under  a 
warrant  granted  by  the  defendant,  that  day  would  have 
been  excluded  in  computing  six  months,  it  must  be 
equally  excluded  in  the  present  case.  The  question 
whether,  in  computing  time  from  an  act  or  event,  the 

day 
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1829.  day  is  to  be  included  or  excluded^  came  under  the  con- 
^deration  of  Sir  W.  Grant  in  lister  v.  Garland  (a). 
All  the  authorities  on  the  sulgect  are  reviewed  by  Sir 
Wi  Grantf  who' takes  this  distinction :  that  where  the  act 
done  from  which  tfa^. cpmpurtaticMi  b  made^  is. one  to 
which  the  party  against  whom  the  tinie  runs  is  privy, 
tlje  dfty  of.thei  act  done  ma^  reasonably  be  included; 
but' Inhere  it  is  one  to  which  he  is  a  strai^Bcr,  it- ought 
to' be  excluded.  He  points  out*thi»  as  4 ;  distinction 
which-  wiH.r^oncile  marty  pf  the  cases.  He  observes 
that  in*  the  case  of  «  notice  of  action  to  be  brought,  the 
party  jtecessarily  knoWs  the  time  at  .which  he  is  served 
with  the  notice,  and  may  immediately  begin  to  consider 
of  the  propriety  of.  preventing  the  action  by  tendering 
amends.  So  a  person  arrested  quay  immediately  set 
about  endeavouring  to  procure  *  bail ;  and  the  same 
observation  applies  to  the  case  of  a  man  robbed,  and 
of  continual  claim.  •  Now,  in  this  cc^se  the  action  is 
brought  for  false  imprisonment,  and  every  continuance 
of  the  imprisonment  is  in  point  of  law  a  new  im- 
prisonment, atid  therefore  die  plaintiff  may  be  con- 
sidered to  have  been  imprisoned  by  the  defendant  on  the 
lifth  day  of  December  /  and  the  words  of  the  22  G.  2. 
c.  44.  $•  8.  must  receive  the  same  construction  in  the 
case  oPan  imprisonment,  as  they  would  in  the  ease  of  a 
seizure  of  the  plaintiff's  goods  under  a  magistrate's  war- 
rant It  is  quite  clear,  according  to  the  rule  laid  down 
by  Sir  W.  Grants  thaf  in  dase  of  a  seizure  of  the  plain- 
tiff's goods  under  the  authbrity  of  a  warrant  grants  by 
the  defendant,  that  being  an  act.to  which  the  plaintiff  is 
not  privy,  the  day  of  the  seizure  would  be  excluded  in 

(a)  15  rM.247. 

com* 
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computing  the  six  months.  In  Lester  v.  Garland  {a)^  T829. 
there  was  a  bequest  of  a  residue  in  trust,  in  case  A. 
should,  within  six  months  after  the  testator's  decease, 
give  security  not  to  marry  a  particular  person,  and  then 
to  pay  to  the  children  of  A.  There,  upon  thC'  prin- 
ciple I  have  already  adverted  to,  the  day  from  wfaioh 
the  computation  was  to  take  place,  was  held  to  be  ex- 
cluded. In  Pettew  v.  7%e  Inhabitants  of  the '  Hufidrid 
of  Wonford{J)\  the  action  was  brought  to  recover 
damages  for  an  injury  done  to  premises  maliciously  set 
on  fire.  The  9  G.  1.  c.  22.  required  notice  to  be  given 
within  two  days  after  the  injury  done*  The  fire  hap- 
pened on  Saturday^  the  notice  was  given  on  the  Monday 
following ;  and  this  Court,  acting  upon  the  rule  laid  down 
by  Sir  W.  Grants  held,  that  the  day  of  the  happening  of 
the  event,  from  which  the  computation  of  time  was  to 
run,  was  to  be  excluded.  Upon  the  same  principle  in  d)is 
case,  my  Brother  Littledale  and  I  are  of  opinion  that 
the  14th  day  of  December  ought  to  be  excluded  in  com- 
puting the  six  months,  and  consequendy  the  present 
acdon  was  commenced  in  due  time.  My  Brother  Parke, 
having  been  concerned  in  the  cause  when  at  the  bar, 
has  taken  no  part  in  this  decision. 

Cross  Seijt  and  J.  Jerois  now  shewed  cause  as  to  the 
second  point.  ^  The  only  question  remaining  td  be  Con- 
sidered is,  whether  the  magistrate  had  jurisdiction 
under  the  4  ,G.  4.  c.  34. 5.  $•  and  whether  he  has  pro- 
ceeded rightly  to  exercise  that  jurisdiction  ?  The  words, 
•  <*  handicraftsman  or  other  person,"  are  abundantly  large 
enough  to  incldde  the  case  of  a'  silk  weaver ;  and  the 
.  .  ,  .        *  • 

(a)  15  r«.  S47.  •  (*)  9  J?.  #  C.  134. 

latter 
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1829.       latter  part  of  the  section  clearly  applies  to  persons  haying 

■""^       entered  into  their  service,  whether  any  contract  in  writ- 
Haiu>y        ,  --»  / 

agamu  ing  was  made  or  not.  But  it  is  contended,  that  as  silk 
weavers  are  not  mentioned  expressly  in  this  act,  and 
as  there  are  several  older  acts  containing  provisions  as 
to  them,  the  modem  act  is  inapplicable.  The  declared 
intention  of  the  legislature,  however,  was  to  enlarge  the 
power  of  justices,  and  they  have  used  terms  sufficient  to 
include  silk  weavers,  and  not  repugnant  to  the  former 
statutes;  there  is  not,  therefore,  any  reason  for  con- 
tending that  the  magistrate  had  not  power  to  proceed 
under  the  4  G.  4.  c.  S4.  Then,  as  to  the  commitment, 
it  states  that  a  complaint  was  made  on  oath,  that  the 
plaintiff  had  contracted  and  agreed  to  do  certain  work, 
and  that  he  had  neglected  to  fulfil  the  contract,  although 
he  had  commenced  upon  the  work  under  the  contract. 
And  then  the  magistrate  adjudges  that  he  had  been 
guilty  of  misconduct  in  his  said  service,  in  that  he, 
having  made  such  contract,  had  neglected  to  fulfil  it, 
although  he  had  commenced  upon  the  said  work  under 
the  contract.  A  commitment  is  not  to  be  construed  so 
strictly  as  a  conviction.  Rex  v.  Helps  {a)^  and  this  is 
sufficiently  good. 

«7.  WiUiams  and  fVigktman  contrk.  It  must  be  ad- 
.  mttted  that  the  language  of  the  4  G.4.  c.  84.  s.  3.,  if  stand- 
ing by  itself,  is  sufficiently  comprehensive  to  apply  to  silk 
weavers.  But  as  there  is  a  former  act  expressly  re- 
gulating them,  it  cannot  be.  supposed  that  the  new 
statute,  in  which  they  are  not  named,  gives  any  jurisdic- 
tion over  them.     The  1?  G«  3.  £r.  56.  does  in  terms  apply 

(a)  5Jir.  J-&331. 

to 
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to  silk  weavers ;  and  by  the  eighteenth  section  the  niagis-  18S9. 
trate  has  no  authority  to  punish  the  workman  unless  he 
has  neglected  his  work  for  eight  days.  But  whatever  agtUrui 
be  the  effect  of  the  4  G.  4.  c.  34.  s.  3.  as  to  this  matter, 
it  is  clear  that  the  plaintiff  is  not  within  its  operation. 
Clearly  it  applies  only  to  contracts  of  service  /  and  a 
person  cannot  be  said  to  become  the  servant  of  another, 
unless  he  enters  into  his  sefvice  exclusively.  Here  the 
plaintiff  made  no  such  contract :  he  might,  notwithstand- 
ing his  engagement  with  the  complainant,  have  made 
contracts  for  weaving  with  various  other  persons.  If  a 
servant,  he  might  commit  larceny  of  the  goods  entrusted 
to  him ;  but  clearly  the  plaintiff  could  not  commit  a 
larceny  of  the  silk  which  was  delivered  to  him  to  be 
carried  home  for  weaving  at  his  own  house. 

Batlet  J.  It  is  not  necessary  to  decide  whether  the 
4  G.  4.  c.  34.  does  or  does  not  apply  to  the  silk  trade;  but 
it  may  be  observed,  that  before  it  passed  there  were  sta- 
tutes expressly  applicable  to  it.  The  statutes  20  G.  2.  c.  19. 
and  6  G.  3.  c.  25.  had  also  been  passed,  applying  to  the 
same  persons  as  are  enumerated  in  the  4  G.  4.  c  34.  s.  3. ; 
and  the  latter  statute^  which  recites  the  other  two^  was 
made  to  extend  the  powers  of  the  said  acts.  But  let  us 
see  whether  the  terms  of  the  conviction  and  commitment 
bring  the  present  case  within  the  4  G«  4.  c.  34.  s.  3., 
which  enacts,  ^*  that  if  any  servant  in  husbandry,  &c. 
•  or  other  person,  shall  contract  with  any  person  or  per- 
sons whomsoever  to  serve  him,  her,  or  them,  &c''  To 
be  within  the  act,  the  party  must  not  only  be  included  in 
the  enumeration  of  persons  to  be  affected  by  it,  but  must 
also  have  **  contracted  to  serve."  Now  there  is  a  very 
plain  distinction  between  becoming  the  servant  of  an 

indl- 
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1829.        individual,  and  contracting  to  do  certain  specific  work. 

•  The  same  person  may  (contract  to  do  work  for  mapy 

againsi        Others,  and  cannot,  with  any  propriety,  be  said  to,  have 
"^  Rtlk. 

contracted  to  serve  each  of  them.  If  that  be  so,  the 
conviction  and  commitment  are  bad;  for  tjiey  do, not 
shew  that  the  plaintiff  contracted  to  serve,  but  to  weave 
certain  goods.  The  terms  of  the  tx>ntract  as  to  time 
and  wages  are  not  stated ;  they,  therefore,  capnpt  supply 
any. defect.  Upon  the  whole,  I  think  it  clear;  that  the 
case  has  not  b^en  brought  within  the  4  G.  4.  c.  84.  si  8. 
and'  therefore  the  rule  for  entering  a  verdict  for  the 
plaintiff  must .  be  made  absolute. 

LiTTLEDALE  J.  I  am  entirely  of  the  same  opinion. 
This  commitment  does  not  bring  the  case  within  the 
4  G.  4.  c.  84  s.  8.  That  requires  either  actual  service 
or  a  contract  for  service.  Here  there  was  neither.  The 
17  G.  8.  c,  56»  does  not  apply,  for  the  party  was  not 
punished  for  neglecting  his  work  for  eight  days.  The 
magistrate  has,  therefore,  failed  in ; shewing,  that  he.  had 
jurisdiction,  and  the  plaintiff  is  entitled  to  a  verdict. 

Parki}  J.,  having  been*,  when  ,  at  the  bar,  counsel 
in  the  cause,  gave  no  opinion. 

Rule  absolute. 
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1B29. 

Cross  against  Johnson  and  Others. 

^RESPASS,  quare  dausum  firegit    The  declaratioii  To  tttt^w, 

stated,   that  the  defendants  broke  and  entered  a  fregit,  dL 
dose  of  the  plaintiff,  and  spoiled  divers,  to  wit,  five  p^]^aded,  first, 
gates,  and  spoiled  the  grass,   &c.  and   broke  down  ^jjy  *J^^^ 
hedges  and  destroyed  trees,  and  filled  up  a  fish-pond,  S^-Sr^^rirf* 
and  broke  to  pieces   an  outhouse.     The  defendants  ofwaj.    The 

*^  plaintiff  took 

pleaded  first,   not  guilty  to   the  whole   declaration;  lasueon  the  pics 

„  ,   ,  -  /•  It  1  1       of  not  guilty, 

secondly,  a  right  of  common  for  all  cattle  over  the  andtraToned 
locus  in  quo^  by  the  custom  of  the  manor  of  C%^«*  common  and  of 
terton  in  respect  of  a  customary  messuage;  thirdly^  ]!!^imed  to  the 
a  right  of  way.    The  plaintiff,  in  his  replication,  took  Sw^'i^^Iai* 
issue  on  the  plea  of  not  guilty,  and  traversed  the  right  the  defendant, 
of  common  and  riirht  of  way  pleaded  in  the  second  and  canons,  and  for 

°  "^  /  other  purpoaea 

third  pleas;  and  newly  assigned   to  the  second  and  than  those  mes- 

tinned  in  the 

third  pleas  that  the  defendants,  on  other  occasions,  and  ipedal  pleas, 
for  different  purposes  than  those  in  the  special  pleas  men-:  trespasses  com- 
tioned,  and  to  a  greater  degree,  and  to  a  greater  extent^  iM^ant  in 
and  with  more  force  and  violence  than  was  necessary,  com-  ^^^jjjf^poii 
mitted  the  trespasses  in  those  pleas  mentioned;  and  that  the  traverse  of 

^  ^  '^  ^      the  right  of 

the  defendants  committed  the  trespasses  complained  of  in  common  and 
other  parts  of  the  close  out  of  the  way  in  the  third  plea  and  withdrew 
mentioned.    The  defendant,  by  his  rejoinder,  took  bsue  guii^t  so  far  at 
upon  the  traverse  of  the  right  of  common  and  of  the  IreqMstesnewiy 
right  of  way ;  and  he  withdrew  his  plea  of  not  guilty  so  JJ^ST^juSff- 
fiir  as  related  to  the  trespasses  newly  assigned,  and  ment  by  default 

^'  ^  o        '  to  the  new  as« 

suffered  judgment  by  default  to  the  new  assignment*  vgamenu    At 

'      **  "^  ''the  trial,  the 

*  issue  on  one  of 

the  special  pleas  was  found  for  the  defendant,  and  the  jury  assessed  the  plaintiff's  damagea 
«n  the  new  aaignnieiit  at  5L  t  Held^  that  the  difencUnt  waa  entitled  to  the  coita  of  the 
cial. 

Vol.  IX.  S  s  At 
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1829.  cause  the  plea  of  justification  went  to  all  the  trespasses 
on  the  first  part  of  the  case.  It  seems  to  me  that  upon 
a  declaration  so  framed,  the  plaintiff  might  have  re- 
covered all  the  damages  sustained  by  him,  and  that  the 
defendant  would  have  been  entitled  to  the  costs  of  the 
trial.  I  never  saw  a  declaration  so  framed.  I  only  as* 
similate  a  new  assignment  to  it  Thornton  v.  WUliam* 
son  {a)  is  very  like  this  case. 

Parke  J.  The  postea  must  be  looked  to  in  order  td 
determine  whether  the  defendant  be  entitled  to  the 
costs  of  the  trial.  It  appears  by  the  postea  that  all 
the  issues  (which  the  jury  were  called  upon  to  try)  were 
found  in  &vour  of  the  defendant.  Any  one  issue  going 
to  the  whole  cause  of  action  would  entitle  a  party  to 
the  whole  costs.  The  defendant,  therefore^  is  entitled 
to  judgment  on  the  whole  record.  He  is,  therefore^  en<* 
titled  to  the  costs  of  the  trial. 

Rule  refused  (i)* 

The  Master  upon  taxaUon  allowed  the  defendant  the 
costs  of  the  issues,  and  the  plaintiff  the  costs  of  executing 
a  writ  of  enquiry. 

(a)   \3East,\9U 

{h)  Tbi»case  was  decided  at  the  sittings  in  bank  after  BSary  term,  but 
was  unavoidaUjr  omitted  in  iu  proper  place.  Hie  motion  was  made  UU« 
in  that  term,  and  the  Court  ordered  it  to  be  heard  at  the  sittings* 
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CASES 

AEGUED  AND  DETERMINED  '^^- 

Court  of  KING'S  BENCH, 

nr 

Trinity  Term, 

In  the  Tenth  Year  of  the  Reign  of  George  IV, 


MEMORANDA. 

In  the  oounie  of  the  last  vacation,  Sir  W.  Draper  Best 
resigned  the  office  of  Chief  Justice  of  the  Court  of 
Common  Pleas,  and  was  created  Baron  Wj/njbrdi  he 
was  succeeded  by  Sir  Nicholas  Coru/ngham  Tindaij 
Knight,  who  was  called  to  the  degree  of  Serjeant,  and 
gave  rings  with  the  motto^  <<  Quid  leges  sine  moribus  V* 
and  took  hb  seat  on  the  first  day  of  thb  term^ 

Sir  CharUs  WethereU,  His  Majesty's  Attorney-Gene- 
ral, resigned  his  office,  and  was  succeeded  by  Sir  James 
Scarleitj  Knight. 

Edward  Burtenshaw  Sugden^  Esquire,  was  appointed 
His  Majesty's  Solicitor  General  in  die  room  of  Sir  JV. 
C  Tindal;  and  was  knighted. 

Ss  S 
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1829. 


^.^.rJ.^.    //^U4r.4..4^^ 


j^%fa.  Dawson  against  Morgan,  Gent»  one,  &c. 

AniDdorflerof  T^ECLARATION  Oil  a  bill  of  exchange  dated  the 

•  bill  of  ex-  JL/  ° 

change  haTing  3d  cS  Nwemb^r  1824  for  40/.  8s.  6d„  drawn  hy  ^. 

had  an  action  .^^ 

brought  against  «/•  Bantocks  upon  the  defendant,  payable  three  months 

donee,  ia  not*  ^^^  ^^^  to  the  order  of  the  drawer  i  indorsed  by  the 

^"^'^^^froin  ^"®^  ^  ^^^  plaintiff,  and  by  him  to  one  J.  Florance. 


^u£S^*  The  declaration  stated  the  presentment  of  the  bill  for 
in  lucb  action,  payment,  and  refusal,  and  notice  thereof  to  the  plain- 
tiff;' that  an  action  was  comineoeed  by  Nofanee  against 
the  plaintiff  in  K.  B.,  and  judgment  given  for  54/.  105., 
damages  and  costs;  that  for  the  refiovery  of  those 
damages  and  costs,  Florance  sued  out  a  writ  of  fi.  fiu 
against  the  plaintiff's  goods;  that  the  plaintiff,  in  order 
to  obtain  the  release  of  his  goods,  was  forced  to  pay  the 
sum  of  54/.  105.,  1/.  Bs*  for  the  writ,  and  4/»  95.  for . 
sheriff's  poundage  and  expeasesi^  amounting  in  the 
whole  to  601.  45.,  of  all  which  premises  the  deftndaiit 
had  noti^ ;  that  acc6rding  'to  the  us^e  of  merchants, 
the  defbnidant  became  liable  to  pay  to  the  pbintiff  die 
said  sutn  of '60/.  4^. ;  and  that  being  so  liable,  he  promised . 
to  pay  the*  plaintiff  that  sum.  Plea,  general  issue.  At 
the  trial  before  Lord  Tenterden  C.  J.,  at  the  London 
sittings  after  Master  term  1829,  the  acceptance,  indorse- 
ment, and  presentment  of  the  bill  were  proved^  and  that 
Florance  had  brought  an  action  against  the  pkanlMI^  and 
in  Easier  term  1825  had  recovered  judgment  against 
him  fbr  54/.  105. ;  that  a  fieri  facias  issued  agiunst  the 
plaintiff;  that  he  paid  the  sheriff  the  debt,  1/.  5s.  for  the 
writ,  and  4/.  95.  for  poundage,  making  altogether  60/.  4$.; 

and 
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Bnd  having  received  subsequently  the  atnount  of  the  bill       i829« 
from  Fhranccy  who  had  obtained  judgment  against  the  ^^^ 

acceptor,  the  present  action  was  brought  to  recover  4««^ 
TO/.  05.  6rf.  Upon  these  fiicfs,  Lord  Tenterden  was  of 
opinion  that,  although  it  was  the  practice  of  the  Court 
to  mak6  the  acceptor  pay  the  costs  of  all  parties  when 
he  applied  to  stay  proceedings  against  himself  in  an 
action  on  a  bill  of  exchange ;  yet,  that  it  was  a  matter  of 
discretion  in  the  Court,  which  was  exercised  upon  the 
ground  that  the  acceptor  was  asking  a  fiivour,  which  the 
Court  would  not  grant  unless  he  would  do  justice  by 
consenting  to  pay  the  costs  of  all  parties  incurred  by 
his  original  default;  and  be  observed,  that  it  would  be  a 
hard  case  upon  an  acceptor,  where  several  actions  have 
been  brought  upon  a  bill,  if  he  were  liable  to  the  costs 
of  them  all.  The  plaintiff  was  nonsuited,  with  liberty 
to  move  to  enter  a  verdict  for  20L  05*  6d* 

Patfeson  now  moved  accordingly.  The  indorser, 
having  been  sued  by  the  indorsee,  in  consequence  of 
non-payment  of  this  bill  by  the  acceptor,  is  entitled  to 
recover  from  the  latter  the  costs  incurred'  id  the  action' 
brought  against  him  by  the  indorsee.  In  Smith  v.  Dud'^' 
.  liy  {a)  the  holder  of  a  bill  brought  actions  agaidst  the 
acceptor,  the  drawer,  and  two  indorsers;  the  drawer 
and  one  of  the  indorsers  obtained  a  rule  nisi  to  stay  the' 
proceedings  against  them  on  payment  of  the  bill  and 
costs  of  the  actions  f^inst  them.  The  plaintiff  insisted 
that  the  costs  of  the  other  actions  should  be  also  paid. 
But  ir  was  held,  that  that  was  only  necessary  where  the 
application  came  from  the  acceptor,  who  is  the  original 

(a)  4  T,  R,  691. 

S  s  4  defaulter^ 
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1829«(       de&ulter^  and  against  whom  all  the  costs  occasioned  bj 


Dawsov 


his  default  may  be  recovered.  In  Jones  t«  Brookes  (a) 
a^amst  the  action  was  brought  against  the  acceptor.  The 
drawer's  wife  was  called  as  a  witness  for  the  defendant^ 
to  prove  that  the  drawer  indorsed  away  the  bill  upon 
an  usurious  consideration.  The  witness  was  objected  to^ 
but  admitted ;  but  on  rule  nisi,  cause  shewn,  and  time 
taken  to  consider,  the  Court  held  the  drawer  had  a  direct 
interest  to  defeat  the  action,  because  otherwise  he  must 
indemnify  the  defendant  against  the  costs  as  well  as  pay 
him  the  amount  of  the  bill,  and  that  the  wife,  therefore^ 
was  incompetent.  [Bayley  J.  There  the  bill  was  ac- 
cepted for  the  accommodation  of  the  drawer.  There 
was  a  bargain  between  the  parties  that  the  drawer  of 
the  bill  should  indemnify  the  acceptor.  No  case  goes 
the  length  of  saying,  that  every  person  who  is  sued 
upon  a  bill  is  entitled  to  recover  against  the  acceptor 
the  costs  incurred  in  the  suit]  In  Pawnal  v.  Fer- 
rand{b)^  it  appeared  that  the  plaintiff,  an  indorsee^ 
having  been  sued  hy  the  holder,  paid  4?0Z.,  part  of  the 
bilU  The  holder  also  sued  the  acceptor,  and  recovered 
the  residue.  It  was  held,  that  the  plaintiff  might  sue  the 
defendant,  the  acceptor,  for  the  ML  as  money  paid  to 
his  use.  [Bayley  J.  There  the  plaintiff  recovered  only 
the  40/.,  but  not  costs.]  There  was  not  in  that  case  any 
special  count. 

Lord  Tenterden  C.  J.  What  privity  of  contract  is 
there  between  an  indorser  and  an  acceptor?  What 
obligation  is  there  on  the  acceptor,  except  that  raised 
by  the  custom  of  merchants  ?  That  custom  doea  not 
even  give  a  right  to  an  indorser  to  recover  re-exchange 

(a)  4  Taunt,  454.  (6)  6  B.  4;  C  459. 

much 
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much  less  costs  incurred  by  him  in  an  action  on  the        1829. 
bill. 


BatletJ.  In  an  Anonymous  case  in  JEfanfr^5^  485.| 
it  was  held  that  debt  would  not  lie  by  the  payee  against 
the  acceptor  of  a  bill  of  exchange,  because  there  was  no 
privity  beti^en  them,  and  because  the  acceptance  was  a 
coUateral  undertaking  only. 

Rule  refused. 


Lord  against  Hilliabd.  ^«y; 


Bawsow 

agahui 

Morgan. 


jMfMlStfa* 


TN  this  case  the  plaintiff,  an  attorney,  issued  an  attach-  ^n^m  four 

ment  of  privilege  against  the  defendant  returnable  in  ^J^^^^Hhout 
Michaelmas  term  1826,  and  in  the  same  term  a  dedar-  J[|^P"^""« 


ation  was  delivered,  common  bail  filed,  and  the  general  ^«°  ^* 
issue  pleaded.    On  the  9th  oi  December  1826.  a  copy  of  fcndantcaDaot 

'^  ^*         rate  the  plainlier 

a  rule  to  reply  was  served  on  the  plaintiff,  and  he  re-  to  enter  the 

imie  without 

plied  within  the  time  limited  by  that  rule.     No  further  giTing  •  tenii*t 
proceedings  were  taken  until  the  23d  day  of  Febmarjf  j^^on  to 
1829,  when  a  copy  of  a  rule  to  ebter  the  issue  was  S^2****"*^ 
served  upon  the  plaintiff:  the  plaintiff  did  not  comply 
with  that  rule.   The  defendant,  on  the  2d  of  May^  signed 
judgment  of  non  pros,  for  not  entering  the  issue^  and 
sued  out  execution.    A  rule  nisi  having  been  obtained 
for  setting  aside  the  judgment  and  execution  issued 
thereon  for  irregularity,  with  costs,  on  the  ground  that 
more  than  fodr  terms  having  elapsed,  defendant  was 
bound  to  have  given  a  term's  notice  before  he  served 
the  rule  to  enter  the  issue, 

KeJbf 


648  CASES  IN  TRINITY  TERM 

1W9:  Kdhf  now  shewed  cause.     The  defendant  was  not 

j^^^^         bound  by  the  practice  of  the  Court  to  give  a  term's 
•gainst        notice  before  he  served  the  rule  for  enterinir  the  issue. 

HiLUABOb  ° 

In  Theobald  v.  Crickmore  (a)  it  was  held,  that  it  was  not 
necessary,  in  case  of  trial  by  proviso,  after  a  lapse  of 
four  terms  without  any  proceeding,  to  give  a  term's 
notice,  it  having  been  previously  decided  that  a  term's 
notice  was  not  requisite  before  moving  &r  judgment  as  in 
case  of  a  nonsuit ;  that  practice  being  substituted  for  trial 
by  proviso.  In  May  v.  Wooding  (b)  Lord  EUenborough 
assigns  the  reason  of  the  rule  to  be,  **  that  while  the 
matter  is  still  in  controversy,  the  party  should,  after  so 
long  a  lapse  of  time  as  four  terms  without  any  proceed- 
ings, have  notice,  that  he  may  prepare  himself;  but  when 
the  matter  has  passed  in  rem  judicatam  by  the  verdict, 
the  reason  does  not  apply.''  Here  the  matter  had  not 
passed  in  rem  judicatam,  at  the  time  when  the  rule  to 
enter  the  issue  was  served,  but  the  pleadings  were  con- 
cluded, and  the  point  to  be  tried  was  no  longer  in 
controversy. 

Helps  contrft.  The  defendant  ought  to  have  given  a 
term's  notice  before  he  gave  the  rule  to  enter  the  issue. 
The  rule  to  enter  the  issue  is  an  interlocutory  stage  in 
the  cause,  and  the  rule  requiring  a  term's  notice  is  stated 
by  Lord  EUenborough  in  Mat/  v.  Wooding  to  apply  only 
to  interlocutory  stages  of  the  cause.  {Bcyley  J.  Judgment 
as  in  case  of  a  nonsuit  is  founded  on  the  14  G.  2.  c.  17.  The 
rule  requiring  a  term's  notice  after  a  lapse  of  four  terms 
in  the  Common  Pleas  was  made  in  the  IS  G.  2.     Now, 

(a)  ^B.^A,  594.  (6)  ZM^^S.  50O. 

the 
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the  0B9e  of  Doe  v.  Moses  {a\  in  wbieh  It  was  held  in  thii  1889. 
Court  that  the  requiring  a  term's  notice  of  prooeeding  did 
not  extend  to  a  motion  for  judgment  as  in  case  of  a  non- 
suit, was  founded  upon  Manby  t.  Worthy  (&),  which  was 
decided  in  the  Common  Pleas  in  the  19  G.  S.,  and  pro- 
ceeded upon  the  ground  that  the  rule  of  the  15  G.  2. 
did  not  extend  to  motions  for  judgment  as  in  case  of 
a  nonsuit,  because  the  rule  was  made  previous  to  that 
statute.] 

Lord  Tentebden  C.  X  The  case  of  Manbtf  v.  Wort* 
Uj/%  in  which  the  rule  requiring  a  term's  notice  was  held 
not  to  apply  tp  judgments  as  iq  case  of  a  nonsuit,  pro- 
ceeded on  the  ground  that  the  rule  of  the  Court  of  Com- 
mon Pleas,  requiring  such  notice,  was  anterior  to  the  act 
of  parliament  which  gave  the  judgment  in  case  of  a  non- 
suit. In  Theobald  v.  Crickmore  (c),  this  Court  thought 
that  as  that  proceeding  had  been  substituted  by  the 
legislature  for  trial  by  proviso^  such  a  trial  might  be 
had  without  giving  a  term's  notice;  it  having  been 
before  decided  in  Man  v.  Wooding  {d\  that  a  term's 
notice  was  oo^  necessary  wkere  there  had  been  no  pco- 
ccediog  for  fomr  terms  aft«r  verdict  Lord  EUenborough 
in  thajt  case  said,  ^  The  rule  of  thb  Coqrt  (requiring  a 
term's  notice),  relates  merely  to  interlocutory  stages  of 
the  cause."  Now,  the  rule  to  enter  the  issue  is  an  in- 
terlocutory stage  in  the  cause.  As  it  is  convenient  that 
diat  person,  wbo  has  sufifered  so  long  a  time  to  elapse 
without  taking  any  step,  should  give  a  term's  notice  of 
his  intention  to  proceed,  I  think  it  reasonable  to  consider 
the  rule  for  entering  the  issue^  as  one  to  which  the  rule 

(a)  5  T.  R.  654.  (b)  Sfir  W.  Biad^,  1293. 

(c)  S  J7. 4>  jf.  594.  (d)  5M.tS.SO0. 

of 
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1 82d.       of  Court  requiring  a  term's  notice  extends.    Let  the  rule 
^  be  tnade  absolute. 

Lord 

agamu  Rule  absolute  without  costs,  the  plaintiff  under- 

ffllfltlAMN 

taking  to  bring  no  action. 
^'"•*v»  In  the  Matter  of  Cassell. 

JimtfSSd. 

A  sobmuBioo       A    RULE  nisi  had  been  obtained  for  setdnff  aside  an 

wasnudetotwo  XJL  ^ 

aibitrator^and  award  made  by  an  umpire,  and  one  of  two  arbitra- 

te tucfa  third 

penon  as  tfaej  tors  to  whom  the  submission  had  originally  been  made, 
theawtrd^^'  upou  the  grouud  that  the  umpire  had  not  been  duly 
twoortib'tiuw.  <^^os^^*  1*he  umpire  was  chosen  by  lot  out  of  four 
Stomton  met  Persons,  two  of  whom  were  nominated  by  each  of  the 
f^  the  purpose  arbitrators. 

of  appointing  a 
third ;  and  not 
being  able  ^ 

concur  in  sudi        JF*.  PcUock  (and  Boberi  Bayly  was  with  him)  upon  a 

appointment)  it    ^ 

waiageeed  former   day  in    this   term  shewed  cause.      Neale  ▼. 

thaTeadiof^  Ledger  {a)  is  an  authority  to  shew  that  the  umpure  was 

umetiro^and  Properly  appointed.     There  it  having  been  agreed  that 

Stfie'four"^  each  party  should  nominate  an  arbitrator;  that  the 

■bouid  be  put  arbitrator  so  named  should  nominate  a  third;  and  that 

into  a  hat, 

and  that  the      'these  three^  or  any  two  of  them,   should  make  the 

name  drawn 

ibouidbethe  award:    the  arbitrators  named  different  persons:  but 

andthearbitra-  each  preferring  the  one  made  choice  of  by  himself 

pointed.'^  The  though  not  disapproving  of  the  other,  they  determined  to 

byoiMTof the*^*  toss  up  which  of  the  two  nominees  should  act;  and  the 

S^^mun^  person  upon  whom  the  lot  fell,  together  with  the  arbi- 

and  the  person 

lo  appointed  by  the  two :  Held,  that  the  appointment  of  the  third  arbitrator  was  bad,  in* 
aonuch  as  the  choice  of  the  third  ought  to  haTO  been  the  act  of  the  wiU  and  judgment  of 
the  two,  and  matter  of  cboicfi  not  of  chance. 

(a)  16  East,  5U 

trator 
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trfttor  who  named  him,  made  the  award,  without  the        1829. 
otherfirst-named  arbitrator  joinini;  in  it;  and  this  Court   ^        ~ 

^  °  In  the  Matter 

refused  to  set  aside  the  award.    Lord  Ellenborough  there     of  Cassili. 

said,  ^  This  is  not  a  tossing  up  between  the  two  arbi* 

trators  which  should  nominate  the  third  in  exclusion  of     . 

the  other,  which  would  have  been  bad  according  to  th^ 

cases  cited ;  but  after  having,  each  of  them,  nominated 

one,  and  each  of  them  thinking  that  the  nominee  of  the 

other  was  nearly  as  proper  as  his  own,  they  agreed  to 

submit  their  opinion  to  this  mode  of  selection  of  onti 

out  of  the  two  fit  persons.     I  cannot  see  any  objection 

to  this.    The  mode  of  appointing  twelve  jurors  out  of 

all  those  who  are  returned  to  serve,  is  by  lot"    That 

case  is  precisely  in  point     (He  was  then  stopped  by  thd  ,; 

Court.) 

Godson  contri^.  The  choice  of  an  umpire  ought  to 
be  result  of  the  judgment  of  the  arbitrators,  and  not  left 
to  chance.  That  was  expressly  decided  in  Harris  v. 
Mitchell  {a).  There  it  was  provided  by  the  submission^ 
that  the  arbitrators  should  choose  an  umpire  in  case 
they  should  be  unable  to  agree.  The  arbitrators  not' 
agreeing  who  should  be  umpire,  agreed  to  throw  cros^ 
and  pile  who  should  have  the  naming  of  the  umpire,  or 
whose  roan  should  stand.  The  Master  of  the  Rolls  set 
aside  the  umpirage  upon  that  ground,  and  is  reported 
to  have  said,  **  An  election  or  choice  is  an  act  that 
depends  on  the  will  and  understanding ;  'but  the  arbi- 
trators followed  neither  in  this  case ;  and  it  is  a  distrust- 
ing of  God's  providence  to  leave  matters  to  chance.**  In 
WeUs  V.  Cooke  (6)  the  arbitrators  drew  lots  who  should 


(a)  8  rem.  485.  (d)  ^B.^d.  219. 

hato 
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1889.       bsrethe  nomination  of  the  umpire^  luid  tliis  Court  set 
the  ampirage  aside. 


of  pAmmju 


.  Lord  TzNTjuiDEK  C»  J»  It  is  very  difficult  to  distin* 
(oith  ths  case  from  Neale  v.  Ledgsr.  We  will  take 
time  to  consider  of  our  judgment* 

Cwr.  ado.  udt. 

<  Lord  T£KT£RD£N  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  case  came  before  the  Court  on  a  rule  to  set 
aside  an  award.  The  submission  was  to  two  persons 
named,  tiss.  Adams  and  CAappky  and  such  third  person 
as  they  should  appoint;  the  award  to  be  made  by  any 
two  of  the  three.  The  award  was  in  fact  made  by  one 
of  the  persons  so  named,  and  the  person  appointed* 
The  objection  was  to  the  manner  of  his  appointment 
In  support  of  the  rule,  Adams^  one  of  the  persons 
pamed,  swore^  that  having  met  Chappie  for  the  purpose 
q{  appointing  a  third  arbitrator,  and  they  not  being  aUe 
to  agree  upon  a  third  person^  it  was  agreed  betweeA 
tMm.  that  each  of  them  should  name  two,  and  the 
names  of  the  four  be  written  on  separate  pieces  of 
paper,  to  be  put  into  a  hat,  and  the  name  drawn  be  the 
third  arbitrator.  That  upon  this  he  {Adams)  named  two^ 
and  Chappie  two  others,,  whom,  as  the  deponent  did  not 
know  to  be  proper  persons  to  be  named  arbitrators,*  he 
did  not  approve  of;  and  the  name  of  one  of  these  persons 
happened  to  be  drawn.  The  account  of  the  appointment 
given  by  Chappie  in  opposition  to  the  rule^  did  not 
materially  differ ;  he  swore,  that  not  being  able  to  fix  on 
one  person  to  be  approved  by  both,  the  usual  plan,  as 
he  called  it,  of  writing  names  on  paper  and  drawing 

was 
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VES  resorted  tob    It  appears  that  the  three  arbkratora       18S9. 

acted  together  afterwards  in  hearing  the  mattex^  ^^  _    .    _  _ 

Adams  did  not  join  in  the  award,  and  the  party  apply-     of  CAsmLb 

ing  to  the  Court  was  not  acquainted  with  the  manner  of 

the  appointment  until  after  the  award  was  made.    In 

aupport  of  the  application  to  the  Court,  the  cases  of 

flarris  t.  Mitchell  (a),  and  Wells  v.  Cooke  (6),  were  cited. 

In  the  first  of  these  cases  it  is  said,  that  the  arbitrators, 

not  agreeing  who  should  be  umpire,  they  threw  cross 

and  pile  who  should  have  the  naming  of  the  umpire,  or 

whose  man  should  stand.     The  umpirage  was  set  aside* 

|n  the  other  case  the  arbitrators  drew  lots  who  should 

hate  the  nomination  of  the  umpire,  and  this  Court  set 

the   umpirage  aside.     In  support  of  the  award,   and 

against  the  rule,  was  oited  the  case  of  Neale  v.  Ledger  (c), 

in  which  the  two  arbitrators,  having  each  proposed  a 

third,  and  neither  of  them  liking  to  abandon  his  own 

choice,  though  not  disapproving  of  the  other's  choice, 

they  agreed   to  toss  up  which  of  the  two  proposed 

should  be  nominated.     In  this  case  the  award  was  held 

good  by  the   Court :   and  Lord  EUenborongh  dieting 

gttished  the  case  from  a  tossing  up  which  of  the  two 

should  nominate  a  third.-    And  upon  the  authority  of 

ibis  case,  of  which  the  facts  diffisr  very  little  from  those 

of  the  present,  I  was,,  upon  the  argument  the  other  day^ 

strongly  inclined  to  support  the  present  award;   but 

some  of  my  learned  Brothers  not  concurring  in  opinio» 

with  me,  we  thought  it  right  to  consider  and'  confer 

together  upon  the  subject ;  and  having  done  so,  we  are 

all  now  of  opinion  that*  this  mode  of  appointment  ia 

bad.     The  parties  to  the  reference  expect  the  con« 

(a)  S  Fern.  485.  (6)  2B.4:A.  218.  (c)  16  Matt,  51. 

curring 
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1829. 

In  the  Matter 
of  Camclu 


curring  judgment  of  the  two  in  the  appointment  of  iT 
third ;  and  we  think  it  better  not  to  decide  the  present 
case  upon  any  nice  ground  of  resemblance  to  or  dif- 
ference from  the  others^  which  might  lead  to  discussion 
and  litigation  in  other  cases,  but  to  Ifiy  it  down  as  a 
general  rule,  that  the  appointment  of  the  third  person 
must  be  the  act  of  the  will-  and  judgment  of  the  two, 
must  be  matter  of  choice  and  not  of  chance,  unless  the 
parties  consent  to  or  acquiesce  in  some  other  mode.  The 
rule  for  setting  aside  the  award  must,  therefore,  be 
made  absolute. 

Rule  absolute. 


June  28. 


Lancaster  against  Greaves. 


Hie  Bumnuuy 
jurisdictioa 
giTea  to  jus- 
ticei  hj  the 
4  G.  4.  c.  34< 
J.  5.  enendi 
onlj  t3  cuee 
where  the  reU- 
tionof 
andaerranft 
exists;  endt 


nPRESPASS  and  &lse  imprisonment.  Plea^  not 
guilty.  At  the  trial  before  HuOock  B.,  at  the  West-- 
moreland  Spring  assizes  1828,  it  appeared  that  the  plain* 
tiff  was  a  waller,  and  the  defendant  a  magistrate  in  the 
county  of  WestmordancL  In  Afoy  1827  an  information 
was  laid  before  the  defendant  by  one  T.  17.,  charging' 
therefore^wbera  that  the  plaintiff  did  contract  with  the  said  T.  U.  to 

ji,  hed  con- 

tnicted  with  B.  scrve  him  from  the  21st  of  October  to  the  30th  of  No^ 
for  r'certaia  vember  thcu  last,  and  did  afterwards  absent  himself  froni 
SJSrtto"  ^^  service  before  the  term  of  his  contract  was  com- 
fora^'Srt^"  V^^^^  '^  *«^  ^«  *«  plaintiff  did  on  the  21st  of  October 
the  work,  re-      contract  and  airree  with  the  said  T.  17.  to  make  and 

fuied  to  com-  ^  ^ 

pieteit;  this     complete  a  new  carriage  road  of  certain  dimensions^ 

woB  held  not  to 

be  within  the-     according  to  a  written  specification,  for  the  sum  of  27/.t 

statute,  end 

that  a  magittrate  who  acted  upon  the  complaint  of  B,,  and  oonficted  and  oommitted  A*  to 

priaooy  waa  liable  to  an  action  for  false  imprisonment. 

And 
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and  that  the  said  road  was  to  be  completed  according       1829. 

to  such  contract  on  or  before  the  latter  end  of  the       

month  oi  November  then  last  past;  that  plaintiff  entered  agtiintt 
upon  the  contract,  performed  part  of  the  work,  and  left 
the  remainder  unfinished.  Of  this  offence  the  defendant 
conricted  him  under  the  statute  4  6. 4.  c.  84.  s.  8.,  and 
committed  him  to  gaol  for  one  month.  For  the  defend- 
ant, it  was  contended,  that  the  conviction  was  an  answer 
to  the  action.  On  the  other  hand,  it  was  said  that  the 
magistrate  had  no  jurisdiction  in  this  case,  for  that  the 
facts  did  not  bring  it  within  the  4  G.  4.  c.  84.  5. 8.  The 
learned  Judge  directed  a  nonsuit,  giving  the  plaintiff 
leave  to  enter  a  verdict  in  bis  favour  for  lOf.,  the  jury 
having  mentioned  that  as  the  proper  amount  of  damages, 
if  the  plaintiff  were  entitled  to  recover.  In  Easter  term 
following  a  rule  nisi  for  that  purpose  was  granted; 
against  which, 

Courtenay  and  Aglionhf  now  shewed  cause,  and  eon- 
tended,  that  the  plaintiff  clearly  was  a  labourer,  and  as 
such  within  the  description  of  persons  affected  by  the 
4  G.  4.  c.  84.  5. 3.  He  also  contracted  to  serve  within 
the  meaning  of  that  section.  He  contracted  to  do  cer- 
tain work  within  a  certain  time,  and  might,  therefore, 
be  said  to  hiave  contracted  to  serve  for  that  time.  This 
was  so  alleged  in  the  information ;  and  if  the  plaintiff 
had  meant  to  deny  that  he  had  contracted  to  serve,  he 
should  have  made  that  defence  at  the  time,  Mann  v. 
Davers.{a)  [Lord  Ter^erden  C.J.  As  to  matter  of 
fact,  the  rule  certainly  is  so,  but  not  as  to  matter  of 
law.]  The  work  to  be  done  in  this  case  can  hardly  be 
distinguished  from  that  in  I/notker  v.  Lord  Eadnor  (i), 

.     (a)  5B.4^A.  105.  (6)  8  EaU,  117. 

Vol.  IX.  T  t  and 
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1829.       and  there  the  party  digging  a  well  was  held  to  be  a 
^  labourer  within  the  20  G.  2.  c.  19,     Now  the  4  G.  4. 

^<^gamii  c.  S^.  was  intended  to  enlarge  the  powers  given  to  jus- 
tices by  the  former  act  If  the  plaintiff  had  performed 
his  contract,  and  then  summoned  his  employer  for  non- 
payment of  his  wages,  it  could  hardly  have  been  con- 
tended that  the  magistrate  had  not  jurisdiction.  A^ 
cording  to  SratrweU  v.  Penneck  (a),  he  would  have  had 
jurisdiction ;  and  if  so,  he  had  jurisdiction  also  in  case  of 
a  complaint  by  the  employer,  that  the  work  was  left 
unfinished. 

Blackbwme  (and  Armstrong  was  with  him»)  contra,  was 
stopped  by  the  Court. 

Lord  Tenterd£N  C.  J.  In  order  to  bring  a  case 
within  the  statute  in  question,  it  must  appear  that  the 
relation  of  master  and  servant  has  been  established. 
The  information  in  the  present  case  did  not  shew  this, 
but  that  the  plaintiff  and  the  complainant  stood  in  the 
situation  of  two  contracting  parties  for  the  making  of  a 
road;  the  relation  of  master  and  servant  was  not  shewn. 
In  iMother  v.  Lard  Radnor ,  the  real  facts  of  the  case 
were  very  like  the  present,  but  the  decision  of  the  Court 
proceeded  on  the  facts  laid  before  the  justice,  and  the 
iacts  there  stated  in  the  information  did  shew  the  rela- 
tion of  master  and  servant ;  and  the  only  question  raised 
was,  whether  a  labourer  employed  in  dicing  a  well  was 
within  the  description  of  persons  made  subject  to  the 
provisions  of  the  statute.  Here  the  information  itself 
£sdled  to  shew  such  relation,  the  defendant,  therefore, 

(a)  717.  JrC.5S6. 

bad 
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had  not  jurisdiction,  and  the  plaintiff,  consequently,  was       1829. 
entitled  to  recover  in  the  present  action.  -  """■"• 

Batlet  J.  If  an  information  laid  before  a  magis- 
trate charges  that  whith  is  within  his  jurisdiction,  he 
may  act  upon  it,  unless  the  party  against  whom  the 
information  is  laid  proves  the  real  facts  of  the  case^ 
taking  it  out  of  the  jurisdiction  of  the  justice.  But 
here  the  information  did  not  bring  the  case  within  the 
defendant's  jurisdiction,  it  did  not  shew  the  existence  of 
the  relation  of  master  and  servant;  and  I  think  that 
was  necessary  in  order  to  give  the  defendant  authority 
to  act  upon  the  complaint. 

LiTTLEDALE  J.  The  relation  of  master  and  servant 
is  essential,  in  order  to  give  the  magistrate  jurisdiction. 
The  first  clause  of  the  act  applies  to  masters  and  ap- 
prentices, the  third  to  masters  and  servants ;  the  present 
plaintiff  was  not  the  servant  of  the  complainant  It 
makes  no  difference  that  he  was  called  labourer  or  waller, 
for  the  statute  speaks  of  labourers  or  oiher 'person$\asmg 
contracted  to  serve.  The  information  would,  therefore^ 
be  just  as  good  without  the  word  **  labourer"  as  with  it. 

Parke  J.  I  am  entirely  of  the  ssnne  opinion.  The 
statute  4  G.  4.  c.  34.  5.  3.,  upon  which  this  question 
turns,  applies  only  to  cases  of  contracts  to  serve.  There 
may  indeed  be  a  service,  not  for  any  specific  time  or 
wages,  but  to  be  within  the  statute  there  must  be  a 
contract  for  service  to  the  party  exclusively.  Here 
there  was  no  such  contract,  but  a  contract  to  make  a 
certain  road  for  a  certain  price.    That  was  not  within 

Tt  2  the 
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the  statute^  and  the  defendant  exceeded  his  jurisdictton 
in  committing  the  plaintiff;  he  was,  therefore}  liable  to 
the  action,  and  the  rule  for  entering  a  verdict  for  the 
plaintiff  must  be  made  absolate. 

Rule  absolute. 


TwBday,  BoURNE  OgalnSt  FrEETH. 

ItMDgin  A  SSUMPSIT  for  goods  sold  and  delivered.     At  the 

contemplation      xlL 

to  fonn  a  com-  trial  before  HuUock  B.,  at  the  Spring  assizes  for 

ling  whitkey,  *  the  county  of  Lancaster  1828,  it  appeared  that  the 

protpectut^  action  was  brought  to  recover  the  price  of  S^5  quarters 

muedinjfay  ^f  ^^^j^  ^^jj  ^j   delivered  in  August  1826,   by  the 

tini*"'n^  jplaintiff  to  one  Lar^ley^  who  conducted   the  Hunter 

^^^^.^  Street  distillery  at  Liverpool.     The  question  was,  whe- 

is  formed  we,  ther  the   defendant  had  rendered  himself  liable  as  a 

the  coDcem 

will  be  divided  partner  in  that  establishment.  It  appeared  that  in  the 
sbaieioriooZi  Spring  of  1825  Sir  W.  Fairlie  was  the  occupier  of  an 
which  to  belong  estate  at  Maghtdlj  sev6n  miles  from  Liverpool^  called 
Ibund^'onhe  Broadwoodf  and  it  being  understood  that  the  legislature 
^th^^flftM*  ^^^  about  to  pass  an  act  to  allow  the  distillation  of 
subscriben  to  whiskey  in  England^  Sir  JV.  Fairlie  proposed  to  form  a 
icriptiontiojir.  company  for  that  purpose,  and  to  carry  on  the  business 

and  Co<f  bonk- 

vn,  Liverpool,     at  Broadwood  ^  and  in  March  1825  the  following  pros- 

tiont  as  may  be  pcctus   was   issued :  —  ^^  As  the  legislature    has  now 

called  for.  The 

concern  to  be  under  the  management  of  a  committee  of  three  of  the  aubscribers,  to  b» 
choien  annually  on  the  10th  of  October  §  ten  per  cent,  to  be  paid  into  the  bank  on  or 
before  the  1st  of  June  next :"  Held,  that  this  prospectus  imported  only  that  .a  company  waa 
to  be  formed,  not  that  it  was  actually  formed,  and  Uiat  a  penon  who  subscribed  his  name  to 
this  prospectus,  and  who  was  present  at  a  meeting  of  subscribeis  when  it  was  proposed  to 
take  certain  premises  for  the  purpose  of  carrying  on  the  distillery,  which  were  afterwards 
taken,  and  solicited  otben  to  become  shareholderB»  but  never  paid  hk  sabscription,  was  not 
chargeable  as  a  partner  for  goods  supplied  to  the  company* 

authorized 
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atlthoriEed  the  distilling  of  whiskey  in  England^  a  com-  1B89. 
pany  is  proposed  to  be  formed  near  Liverpool  for  that  ^^^ 
purpose^  and  to  get  a  man  from  Invemess-skire  to  distil  ogama 
in  the  small  still  the  spirit  in  the  way  practised  at 
Ferintosh  and  Olenlivei,  so  that  the  quality,  not  the 
quantity,  will  be  the  basis  on  which  this  company 
pledge  themselves  to  make  their  whiskqr.  The  ooncem 
to  be  divided  into  forty  shares  of  1002.  each,  one  half  of 
which  the  gentlemen  who  conduct  the  work  will  take. 
The  other  twenty  shares  will  be  filled  up  by  subscribers. 
Subscribers  to  pay  in  their  money  to  Messrs.  Mos$ 
and  Co.,  bankers,  Liverpool^  on  account  of  the  MaghuU 
Distillery  Company,  by  the  1st  of  May**  This  pros- 
pectus was  signed  by  Sir  W^  Fairlie^  the  defendant,  and 
other  persons.  The  act  of  parliament  passed  on  the 
27th  of  June  1825,  but  was  not  to  take  effect  until 
January  1826;  and  it  prohibited  all  persons  from  carry* 
ing  on  any  distillery  at  any  greater  distance  than  a 
quarter  of  a  mile  from  a  market  town.  On  the  20th 
of  May  the  defendant.  Sir  W.  Fairlie^  and  two  other 
persons  who  had  signed  the  first  prospectus,  met  at 
Ldverpoolj  and  a  second  prospectus  was  drawn  up  and 
signed  by  the  four  persons  then  present,  and  afterwards 
by  others.  That  prospectus  was  in  the  following  terms  \ 
—  ^As  the  legislature  has  authorized  the  distiUipg  of 
whiskey  in  England^  to  commence  the  10th  OcUsbernext^ 
and  having  limited  the  situation  of  those  distilleries  to 
within  a  quarter  of  a  mile  of  a  market  town,  the  Distillery 
Company  forming  at  MaghuU  will  necessarily  have  to 
occupy  premises  within  that  distance  of  Liverpool. 
The  conditions  upon  which  this  establishment  is 
formed  are,  first,  they  pledge  themselves  they  will  distil 
nothing  but  the  purest  malt  spirit  in  the  smallest  stills 
that  government  will  license,  and  on  the  same  plan 

Tt  3  practised 


eS4  CASES  IN  TRINITY  TERM 

1889«       practised  in  the  Highlands  of  Scotland^  for  which  par* 
pose  an  eminent  distiller  from  Inverness-shire  will  be 
engaged;   secondly}  the  concern  will  be  divided  into 
twenty  shares  of  100/.  each,  which   are  transferable, 
five  of  which  belong  to  Sir  W.  Fairlie^  Bart.,  the  founder 
of  the  works,  the  other  fifteen  subscribers  to  pay  in 
their  subscription 'to  Messrs.  ilfoss  and  Co.,  bankers, 
Liverpool^  in  such  proportions  as  may  be  called  for; 
thirdly,  the  concern  to  be  under  the  management  of  a 
committee  of  three  of  the  subscribers,  to  be  chosen 
annually  upon  the  10th  of  October  g  fourthly,  regular 
books  to  be  kept,  which  shall  be  open  for  inspection  of 
any  of  the  subscribers,  and  a  division  of  the  profits  made 
twice  a  yeur,  at  Lady^day  and  Micliaelmas  s  fifthly,  ten 
per  cent,  to  be  paid  into  the  bank  on  or  before  the  1st 
of  June  next."     At  this  meeting  it  was  proposed  that 
the  premises  in  Hunter  Street  should  be  taken,  and  the 
defendant  did   not  express  any  dissent  to  that  pro- 
position.    It  was  agreed  that  the  parties  present  should 
solicit  persons  of  respectabili^  in  Liverpool  to  become 
shareholders.     Sir  JV.  Fairlie  afterwards  inclosed  a  copy 
of  the  prospectus  in'  the  following  letter  to  the  defend- 
ant :  —  *^  I   inclose  the  prospectus :   if  Lord  Blaynof 
and  Sir  J.  Tobin  take  shares,  let  them  subscribe  it, 
it  is  then  full.     I  have  directed  a  copy  of  the  new  act 
(when  filled  up)  to  be  sent  to  me  to  your  care,  which 
you  will  take  care  of:  Mr.  «7.  Drinlemater  wished  to  see 
it      On   the  24th  of  May   1825,   the   defendant  sent 
tlie  following  answer :  —  <<  I   should   have   written  to 
you  before,  but  Sir  John  Tobin  having  been  absent  for 
the  last  few  days,  prevented  me.     I  was  with  him  this 
morning,  and  shewed  the  prospectus,  but  he  seemed  not 
to  think  much  of  it,  and  declined  becoming  a  share- 
holder ;  so  I  am  afraid  his  reluctance  will  deter  Lord 

Blojfnetff 
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Blm/netf^  who  will  be  here  about  the  beginning  of  next  1829. 
weeks  I  had  some  conversation  with  Mr.  John  Richards 
son  upon  it;  however  he  does  not  appear  to  think  it 
will  answer  on  account  chiefly  of  the  trouble  the  excise 
at  lAverpool  give  to  all  concerns  of  this  nature.  Not 
being  a  judge,  and  totally  unacquainted,  I  cannot  give 
an  opinion.  On  your  return  all  parties  must  lay  their 
heads  together.  John  Drinkwater  I  have  not  seen." 
In  June  1825,  one  Murray  was  engaged  by  Sir  fV. 
Fairlie  to  carry  on  the  distillery,  and  the  names  of 
Murrty  and  Co.  were  affixed  on  the  premises ;  and  in 
that  month  Sutherland  and  Co.,  who  were  brass-founders 
at  lAverpOol^  were  employed  by  Sir  W.  Fairlie  to  fit  up 
the  distillery,  and  be  shewed  them  the  two  prospectuses 
signed  by  the  defendants  To  the  second  prospectus  there 
were  subscribed  the  names  often  persons,  including  those 
of  Sir  W.  Fairlie  and  the  defendant.  On  the  SOth  of 
June  1825,  Sir  W.  Fairlie  wrote  to  the  defendant  a 
circular  letter,  of  which  the  following  is  a  copy :  — 
^'  As  Mr.  W.  Murrajfy  distiller,  has  taken  the  premises 
to  fit  up  the  same  for  commencing  distilling  whiskey, 
agreeable  to  the  prospectus,  of  which  you  are  a  share- 
holder, upon  the  10th  of  October  next,  it  will  be  ne^ 
cessary.  for  you  to  pay  in  the  amount  of  your  sub- 
scription, 100/.,  to  Messrs.  Moss  and  Co.  on  or  before 
the  1st  of  August  next,  on  his  account,  to  enable  him  to 
complete  the  arrangements  necessary :  the  receipts  will 
be  left  at  the  bank.''  And  at  the  same  time  he  wrote 
to  the  defendant  the  following  letter:  —  <<I  annex  a 
circular,  and  congratulate  you  that  Mr.  Murray  has 
undertaken  the  management,  as  we  could  not  have  found 
a  more  fit  person  to  conduct  it  with  every  prospect  of 
advantage.  He  has  stipulated  that  all  the  subscriptions 
shall  be  paid  in  full  by  the  1st  of  August^  and  fiuling  that 

T  t  4  being 


6Se  CASES  IN  TRINITY  TERM 

1829.       being  done,  he  is  to  have  the  shares  forfeited :  no  more 
_  than  the  100/.  will  be  required  from  any  of  the  8ub*> 

agamMi  scHlbers;  and  there  is  every  reason  to^  expect  the  profits 
will  be  handscHne,  of  which  yon  will  be  entitled  to  a 
twentieth  share."  On  the  23d  of  Aagust  1825,  Captain 
Edanunds^  by  the  direction  of  the  defendant,  addressed 
to  Sir  W,  Fairlie  a  letter,  of  which  the  following  is  an 
extract :  —  ^*  With  respect  to  the  subscription  for  the 
distillery.  General  Freeth  requested  me  to  say  that  the 
notice  was  so  short  from  the  time  he  received  your  letter 
(forwarded  by  me)  to  the  period  mentioned  by  which 
the  shares  were  to  be  forfeited,  it  was  out  of  his  power, 
from  unforeseen  causes,  to  be  able  to  lodge  the  amount 
within  the  time  prescribed.''  It  appeared,  further,  that 
not  one  of  the  persons  who  had  signed  the  prospectus 
had  paid  their  subscriptions.  In  December  1825  Lat^ 
ley  was  employed  to  conduct  the  business,  and  the 
names  of  Lan^ey  and  Co.  were  fixed  on  the  premises. 
Langley  wishing  to  purchase  malt  of  the  plaintiffi, 
referred,  them  to  Sutherland  and  Co.;  and  the  latter 
informed  the  plaintiff  that  the  several  persons  whose 
names  were  subscribed  to  the  second  prospectus  (in- 
dnding  the  defendant)  were  partners.  Upon  this  evi- 
dence, it  was  contended  by  the  defendant's  counsel, 
that  he  was  not  chargeable  as  a  partner;  first,  that 
^  he  was  not  an  actual  partner,   entitled  to  share  the 

profits  of  the  distillery,  if  any  there  should  be,  with 
those  who  carried  it  on,  because  he  had  never  paid 
the  subscription,  the  payment  of  which  was  to  en- 
title him  to  share  in  such  profits.  Secondly,  that  he. 
had  never  held  himself  out  to  the  world  as  a  partner, 
by  reason  of  his  having  signed  the  prospectus.  That 
prospectus,  as  its  very  term  imported,  contained  no 
more  than  a  propoeol  for  a  partnership  to  be  farmed 

at 
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at  a  fature  period,  upon  certain  tenns.  The  partnerhip  1829. 
was  not  to  be  commenced  until  a  pv&i  capital  was 
obtained.  The  prospectus  amounted  to  no  BK>re  than  a  agaimt 
proposal  to  form  a  partnership,  provided  other  subscribers 
and  a  capital  of  2000/.  could  be  obtained.  No  person 
reading  this  prospectus  ought  to  have  inferred  from  it 
that  the  defendant  authorized  his  credit  to  be  pledged  as  a 
partner  until  the  proper  capital  could  be  obtained.  The 
learned  Judge  inclined  to  think  that  the  defoidant,  by 
having  signed  the  prospectus,  had  made  himself  charge- 
able as  a  partner,  but  said  he  would  reserve  that  point  for 
the  consideration  of  the  Court  of  King^s  Bench.  The 
defendant  then  attempted  to  shew,  that  evai  if  there 
had  been  a  partnership;  he  had  put  an  end  to  it  beforcf 
the  goods  were  supplied  by  the  plaintiff  and  for  that 
purpose  called  Captain  Edmunds,  who  had  written  the 
letter  of  the  25th  of  Attgust  1825  to  Sir  W.  Fairlie,  by 
desire  of  the  defendant;  he  stated  that  he  had  after* 
wards  had  a  conversation  with  Sir  JV.  FahUe  on  the 
subject  of  that  letter,  and  that  the  latter  expressed 
to  him  his  regret  that  the  defendant  declined  to  have 
any  concern  in  die  distillery.  The  learned  Judge  then 
left  it  to  the  jury  to  say,  whether,  assuming  that  the 
defendant  had  been  a  partner,  he  had  done  any  thing  to 
put  an  end  to  the  partnership.  The  jury  found  that  he 
had  not  done  any  thing  to  put  an  end  to  the  partnership.^ 
The  learned  Judge  then  directed  a  verdict  to  be  entered 
for  the  plaintifi^  with  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit.  A  rule  nisi  having  been  obtained  for 
that  purpose^ 

F.  PoUocky  Siarkiej  and  Aldenon  now  shewed  cause. 
It  is  quite  clear,  that  a  partnership  was  formed  between 
certain  persons  to  carry  on  the  Hunter  Street  distillery. 

The 
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18fi9.       The  only  question  is,   whether  the  defendant  was  a 
T'  partner  in  that  company.     [Lord  Tenterden  C,  J.    In 

ojgaitui  order  to  charge  the  defendant  as  a  partner,  it  must  be 
shewn  either  that  he  was  an  actual  partner,  and  as  such 
entitled  to  share  the  profits  (if  any  there  should  be), 
and  liable  to  contribute  to  the  losses,  or  that  he  held 
himself  out  to  the  world  as  a  partner,  and  thereby  gave 
the  company  the  credit  of  his  name.]  First,  he  was  an 
actual  partner.  The  business  was  commenced  before  the 
full  capital  required  had  been  obtained.  If  any  profits 
had  been  made^  the  defendant  would  have  been  entitled 
to  share  them  rateably  with  the  other  subscribers.  But, 
secondly,  at  all  events  by  having  signed  the  prospectus, 
he  held  himself  out  to  the  world  as  a  partner.  Any 
person  reading  that  prospectus  might  fairly  conclude 
that  the  partnership  was  already  formed,  and  that  the 
persons  who  had  signed  the  prospectus  were  the  part- 
ners. The  very  first  sentence  imports  that  a  partnership 
was  already  formed :  the  words  are^  <*  The  conditions 
upon  which  this  establishment  is  formed  are,"  &c.  Be- 
sides, the  defendant  was  present  when  it  was  proposed 
to  take  the  premises  in  Hunter  Street :  he  did  not  express 
any  dissent,  and  he  solicited  other  persons  to  become 
members  of  the  company.  A  tradesman  or  other 
person  seeing  that  business  actually  carried  on  in  the 
name  of  the  company,  and  learning  on  enquiry  that  the 
defendant  and  others  had  signed  the  prospectus,  which 
was,  in  fact,  the  only  instrument  executed  by  the  parties, 
might  reasonably  suppose,  that  those  persons  were 
the  principals,  a^d  that  he  was  safe  in  giving  them 
credit.  In  Vice  v.  Lady  Anson  (a),  the  defendant  was 
not  an  original  subscriber,  and  the  plaintiff,  at  the  time 

(a)  7  Bam*  4;  Crem.  409^ 

when 
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when  be  supplied  the  goods,  did  not  know  that  the  de-*  1829. 
fendont  had  any  interest,  or  that  she  thought  that  she 
had  any  interest  in  the  same ;  here,  on  the  contrary,  the 
prospectus  was  signed  by  the  defendant,  and  the  plain- 
ti£&  were  informed  of  the  fiict.  In  Perring  ▼.  Hone  (a), 
the  plaintiff's  name  was  entered  in  a  book  with  those  of 
several  other  subscribers  to  a  projected  joint  stock  com- 
pany. The  plaintiff  received  certain  scrip  receipts,  but 
sold  them  before  the  deed  for  the  formation  of  the  com- 
pany was  executed,  and  he  was  not  a  party  to  the  deed, 
and  yet  it  was  held  that  he  was  a  partner  in  the  concern. 
And  in  Lawler  v.  Kershaw  (6),  Lbrd  Tenterden  held  at 
nisi  prius,  that  a  party  paying  a  deposit  on  shares  in  a 
trading  company,  and  afterwards  signing  the  deed  of 
partnership,  was  to  be  considered  as  a  partner  from  the 
time  of  his  paying  the  deposit. 

J.  Williams  (and  Patteson  was  with  him,)  contril,  was 
stopped  by  the  Court. 

Lord  Tenterden  C.  J.  On  this  evidence,  I  think 
that  t^ie  defendant  was  not  a  partner  as  between  him  and 
the  other  persons  who  contemplated  being  members  of 
the  company,  whoever  they  might  be.  That  is'  shewn 
by  the  letter  of  the  25th  of  Ai^ust  1825,  which  was 
written  by  the  authority  of  the  defendant  But  although 
he  might  not  actually  be  a  partner,  yet  if  he  held  himself 
out  to  the  world  as  a  partner  he  will  be  chargeable. 
The  question,  whether  he  did  hold  himself  out  to  the 
world  as  a  partner  depends  entirely  on  the  effect  of  the 
prospectus  which  he  signed  That  instrument  indicates, 
that  a  company  was  about  to  be  formed,  not  that  one 

(a)  4  Bmgh.  28.  (6)  Mood^  i  M.  95. 

was 
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1829.  was  actually  formed.  It  shews  only  that  it  was  in  the 
contemplation  of  the  parties  who  had  subscribed  their 
names  to  it,  to  establish  a  company  on  certain  con- 
ditions. The  words  relied  upon,  to  shew  that  the  com- 
pany had  actually  been  formed,  are,  ^*  The  conditions 
upon  which  this  establishment  is  formed  are,  &c.** 
Undoubtedly  the  import  of  those  words,  taken  by  them- 
selves, might  be^  that  a  company  was  actually  formed. 
But  the  remaining  parts  of  the  prospectus  import  Aat 
a  company  was  to  be  formed  thereafter.  It  goes  on^ 
**  The  concern  will  be  divided  into  twenty  shares  of 
100/.  each,  which  are  transferable^  five  of  which  to 
belong  to  Sir  JV^  C  FairlUj  the  founder  of  the  works, 
the  other  fifteen  subscribers  to  pay  in  their  subscription 
to  Messrs.  Moss  and  Co.,  bankers,  Liverpool^  in  such 
proportions  as  may  be  called  for.  The  concern  to  he 
under  the  management  of  a  committee  of  three  of  the 
subscribers,  to  be  chosen  annually  on  the  10th  of  October. 
Ten  per  cent  to  be  paid  into  the  bank  on  or  before 
the  1st  of  Jvne  next"  The  defendant,  therefore,  had 
subscribed  his  name  to  a  paper,  the  import  of  which 
was,  that  a  company  was  to  be  formed  thereafter.  His 
having  signed  that  paper  does  not  indicate  to  any  person 
who  reads  it  that  he  has  become  a  member  of  a  com^ 
pany  already  formed.  He  has  not,  therefore,  held  him* 
self  out  to  the  world  as  a  partner  in  a  company  already 
formed.  The  rule  for  entering  a  nonsuit  must  therefore 
be  made  absolute. 

Batley  J.  I  think  that  a  nonsuit  ought  to  be  en- 
tered. In  order  to  make  a  man  liable  as  a  partner,  he 
must  either  be  an  actual  partner  or  have  done  something 
to  enable  a  person  to  treat  him  as  a  partner.     Here 

he 
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he  clearly  was  not  an  actual  partner.     It  is  said  that       1829. 
the  plaintiff  is  entitled  to  treat  the  defendant  as  a  partner       ^^j^ 
by  reason  of  his  having  signed  the  prospectus  in  May       ognintt 
1824.     If  that  instrument  imports  that  the  person  who 
subscribed  it  was  at  the  time  a  partner  he  would  un- 
doubtedly continue  such  until  thb  partnership  was  duly 
put  an  end  to;  but  the  prospectus  imports  that  some- 
thing was  to  be  done  before  a  partnership  was  to  be 
formed,  not  diat  it  was  already  formed.    It  is  clear  that 
the  defendant  did  not  become  a  partner  by  any  act 
done  by  him  after  he  signed  the  prospectus.     On  the 
24th  of  Alay  he  writes   that  he  had  mentioned  the 
matter  to  other  persons,  who  had  declined  becoming 
members.     So  things  remained  until  Atsgusi  1825,  no    .- 
act  having  been  done  by  the  defendant  in  the  mean    - 
time.     In  August  Captain  Edmunds^  by  the  direction  of 
defendant,  writes,  that  he  could  not  raise  the  money  to 
pay  the  sum   required,  to  entitle  him  to  become  a  . 
partner.     The  plaintiffs,  therefore,  when  diey  saw  his 
name  to  the  prospectus,  had  no  right  to  infer  from  the 
terms  of  it  that  he  had  become  a  partner  at  the  time 
when  he  signed  it:  they  ought,  before  they ' delivered 
goods  on  his  credit,  to  have  enquired  whether  he  had 
become  a  partner  subsequentlyy   and  if.  they  had  so 
enquired,  they  would  have  found  that  he  had  not. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
goods  were  not  ordered  by  the  defendant  but  by  another 
person.  That  person  could  not  bind  the  defendant 
without  some  authority,  express  or  implied.  He  had 
no  express  authority;  but  it  is  said  that  he  had  an 
implied  authority  because  he  was  a  partner,  and  one 
partner  has  an  implied  authority  to  bind  another  in 

parl« 
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1889«  partnership  transactions.  Then  the  question  is,  whether 
the  defendant  was  a  partner.  Unless  there  was  a  part- 
nership formed,  the  defendant  could  not  be  an  actual 
partner.  It  is  clear  that  a  partnership  was  never  ac- 
tually formed  between  the  defendant  and  the  other  per- 
sons who  contemplated  carrying  on  the  establishment. 
Then  supposing  that  no  actual  partnership  was  formed, 
it  is  said  that  the  defendant  held  himself  out  to  the 
world  as  a  partner  by  having  signed  the  prospectus. 
But  he  had  not  thereby  given  authority  to  any  person 
to  carry  on  the  business  on  his  account.  Besides  sign- 
ing the  prospectus,  he  wrote  a  letter  to  Sir  JV*  Fairlie 
on  the  28th  of  May ;  but  in  that  letter  he  merely  states 
that  he  had  solicited  some  person  to  become  a  member, 
who  had  declined  it;  and  that  he  knew  nothing  about 
the  business.  Then  in  the  letter  of  the  2dd  of  August^ 
be  informs  Sir  fV.  Fairlie  that  he  had  been  unable  to 
pay  the  subscription,  the  payment  of  which,  at  all  events, 
was  necessary,  in  order  to  entitle  him  to  participate  in 
the  profits,  if  any  there  should  be.  These  letters  do  not 
shew  that  he  gave  any  authority  to  any  person  to  carry 
on  the  business  for  him  or  in  his  name.  The  defendant, 
therefore,  did  not,  either  by  his  having  become  an  actual 
partner  or  by  holding  himself  out  to  the  world  as  a 
partner,  give  any  implied  authority  to  the  person  who 
ordered  these  goods  of  the  plaintiff  to  hind  him,  con- 
sequently he  is  not  liable  to  pay  for  them.  The  rule  for 
a  nonsuit  must,  therefore,  be  made  absolute. 

Rule  absolute. 

Parke  J.,  having  been  concerned  in  the  cause  while 
at  the  bar,  gave  no  opinion. 
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1829. 

Haire  against  Wilson.  ^^sfh, 

nPHIS  was  an  action  brought  by  the  plaintiff  against  Id  an  action 

the  defendant,  the  proprietor  and  publisher  of  a  judge  left  it  to 
weekly  newspaper  called  <<  The  Hull  Adoertizer  and  J^^  tbe^el 
Exchange  QazeUei'  for  publishing  therein  the  following  ^^^„re  thi 
libel,  purporting  to  be  the  report  of  certain  pro-  ^^^'^j^ 
ceedings  in  the  Insolvent  Debtor's  Court,  London:  —  tion wMwroo^, 
"  In  the  Insolvent  Debtor's  Court,  London^  yesterday  the  tendenej  of 

the  libel  was 

week,  Francis  Harrison^  late  of  HunMetony  was  opposed  injurious  to  the 

^  plaintiff^  the 

by  Mr.  BeckmtJi^  executor  of  the  late  Mr.  Dobson  of  defendant  must 
Brandsburton*  The  grounds  of  opposition  were,  first,  |„^^  intended 
that  the  insolvent  had  made  away  with  his  property  by  ^^^^iji, 
giving  several  valuable  horses  to  his  sons,  mere  boys,  ®^°  *^ 
and  in  collusion  with  his  landlord  Mr.  Haire^  setting  up 
a  fictitious  distress ;  and,  secondly,  that  he  had  raised  a 
vexatious  defence  to  an  action  at  law,  in  which  Mr. 
Beckmith  was  plaintiff.  After  a  long  examination,  in  the 
course  of  which  the  insolvent  swore  that  the  distress  was 
a  bona  fide  one  for  rent  actually  owing,  and  that  there 
was  no  agreement  between  himself  and  his  landlord, 
the  case  was  adjourned,  with  an  order  for  the  in- 
solvent to  produce  all  papers  and  documents  relative  to 
the  distress  and  the  value  of  his  property,  and  also  to 
produce  his  landlord."  Plea,  not  guilty.  At  the  trial 
before  Hidlock  B.  at  the  Spring  assizes  for  the  county  of 
York  1828,  the  publication  of  the  libel  stated  in  the 
declaration  was  proved.  It  was  contended,  on  the  part 
of  the  defendant,  that  though  the  publication  might  be 
a  libel  upon  the  insolvent,  it  was  not  a  libel  upon  the 
plaintiff.     The  learned  Judge  directed  the  jury  to  find 

for 


644  CASES  IH  TRINITY  TERM 

1829.        for  the  plaintiflP  if  tbey  thought  the  defendant  intended  . 
„  to  injure  him  by  publishing  the  libel  in  question,  other- 

aganui  wise  for  the  defendant.  The  jury  having  found  for  the 
defendant,  the  learned  Judge  afterwards  said  that  he 
thought  the  verdict  should  be  for  the  plaintiff,  with  1& 
damages,  with  liberty  to  the  defendant  to  move  to  enter 
a  verdict  in  his  favour ;  and  no  objection  being  made^ 
the  verdict  for  the  plaintiff  was  entered  accordingly.  A 
rule  nisi  having  been  obtained  for  entering  a  verdict 
for  the  defendant, 

BrougJtam  and  Starkie  now  shewed  cause.  The  case 
was  not  properly  presented  to  the  jury ;  for  where  the 
natural  tendency  and  import  of  the  language  nsed  in 
any  publication  is  to  defame  and  injare  another,  the  law 
will  there  presume  that  the  publisher  acted  malicionsly.; 
or,  in  other  words,  with  the  intention  to  effect  those 
consequences  tO  which  the  means  which  .h||:.ufled  ob** 
viously  tend.  Here  the  import  of  the  language  contained 
in  the  libel  is  injurious  to  the  plaintiff;  it  states  in  effect 
that  he  had  been  charged  with  a  fraud.  That  being  so, 
the  learned  Judge  ought  to  have  told  the  jury  that  it  was 
a  libely  and  to  have  left  to  them  to  say  whether  the 
defendant  publbfaed  it,  and  whether  the  inuendoes 
were  proved.  But  in  effect  the  question  left  to  the  jury 
was,  whether  the  defendant  had  been  guUty  of  malice  in 
fact.  Now  in  Bromage  v.  Prosser  it  was  laid  down  as  a 
^  rule,  that  in  ordinary  actions  for  slander,  malice  in  lav9  is 
to  be  inferred  from  the  publishing  the  slanderous  matter, 
the  act  itself  being  wrongful  and  intentional,  and  without 
any  just  cause  or  excuse;  but  in  actions  for  slander, 
prima  facie  esLCUsaUe  on  account  of  the  cause  of  pub- 
lishing 
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lishing  the  slanderous  matter,  malice  in  fact  must  be        182d. 
proved.     The  publication  of  this  libel  was  not  prima       "^T 
facie  excusable,  and  it  was  not  disputed  that  the  defendant        againa 
published  it,  and  that  it  related  to  the  plaintiff.    The 
learned  Jadge,  therefore,  did  right  in  having  the  verdict 
entered  for  the  plaintiff 

JF*.  PMcck  and  Alderson  contr^.  The  publication  in 
qtreistion  did  not  contain  any  libel  upon  the  plaintiff 
It  impttted  no  blame  to  him.  There  was  no  ground^ 
therefore,  for  submitting  any  question  to  the  jury. 

Lord  Tentbrden  C.J.  The  Judge  ought  not  to 
have  left  it  as  a  question  to  the  jury,  whether  the  defend- 
iint  intended  to  fnjore  the  plaintiff  for  every  man  must 
be  presumed  to  intend  the  natural  and  ordinary  conse- 
quences of  his  own  act.  If  the  Judge  thought  the 
tendency  of  the  puMication  injurious  to  the  plaintiff,  he 
ought  to  have  told  the  jury  it  was  actionable,  and  that  the 
plaintiff  was  entitled  to  a  verdict. 

Baylet  J.  Imputing  to  the  landlord,  that  he  col- 
luded with  the  insolvent  in  putting  in  a  distress,  was  a 
libel. 

LiTTLEDALE  J.  If  the  tendency  of  the  publication  was 
injurious  to  the  plaintiff,  then  the  law  will  presume  that 
the  defendant,  by  publishing  it,  intended  to  produce 
that  injury  j^^Mch  it  was  calculated  to  effect.  If  it  had 
that  tended^  ibift^  can  be  no  doubt  it  was  a  libel. 

Rule  discharged,  {a) 

(a)  Starkie  <m  lAbel,  2d  edit.  vol.  i.  p.  213.,  toL  ii.  p.  51. 
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Hall  against  Curzon,  Lett,  and  Others. 


In  an  action 
brought  to 
charge  ^.  as  a 
partner  to  a 
trading  com« 
pany,  a  witness, 
who,  by  other 
evidence  than 
his  own,  ap- 
peared tobea 
shareholder  in 
the  company, 
was  held  to  be 
competent  to 
prove  that  A, 
was  a  partner. 


ASSUMPSIT  for  work  and  labour,  &c.  Plea, 
general  issue.  At  the  trial  before  Lord  .Top- 
terden  C.  J.,  at  the  London  sittings  after  Easter  term 
1828,  it  appeared  that  the  action  was  brought  agunst 
the  defendants,  as  members  .  of  the  *^  City .  of  London 
Central  Street  and  Northern  Improvement  Company." 
In  order  to  shew  that  the  defendant  Lett  was  a  member 
of  the  company,  the  plaintiff  called  a  shareholder  and 
director  of  the  company,  and  he  was  proved  to  be. a 
shareholder,  not  merely  by  his  own  admission  of  the 
fact,  but  by  other  evidence  in  the  cause.  It  was  con- 
tended that  he  was  incompetent,  on  the  ground  that  he 
had  an  interest  in  fixing  the  defendant  as  a  copartner, 
inasmuch  as  he  would  be  liable  to  contribute  in  a  certain 
proportion,  and  the  witness's  contribution  would  be  pro- 
portionably  diminished.  Lord  Tenterden  C.  J.  over- 
ruled the  objection,  and  directed  the  jury  to  find  a 
verdict  for  the  plaintiff  for  the  amount  of  his  demand, 
but  reserved  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit. 


Campbellf  on  a  former  day  in  this  term,  moved  ac- 
cordingly. .  This  case  is  distinguishable  ffom  Blackdt 
v.  Weir  {a).     In  that  case,  it  appeared  by  the  admission 


(a)  SB.iC.^BS. 


of 
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of  the  witness  alone  that  he  was  jointly  liable.  Here  •  1829. 
that  fact  was  proved  by  other  evidence.  If  an  action 
were  brought  by  A.  B.  upon  a  written  contract  signed 
by  J]  S.f  J.  S.  would  evidently  have  an  interest  in  shew- 
ing that  others  were  jointly  liable  with  him.  He  would 
thereby  reduce  the  amount  of  his  own  contribution. 
[^Parke  J.  In  LucJcett  v.  Graham  {a\  which  was  an 
action  against  one  of  three  obligors,  a  co-obligor  was 
allowed  to  be  a  witness  to  prove  th^  execution  of  the 
bond  by  the  defendant*]  There  it  would  appear  by  the 
bond  itself  that  there  were  three  joint  contractors ;  here 
the  witness  is  called  to  prove  the  existence  of  the  joint 
contract. 

Cur.  adv.  vuU. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court  We  are  of  opinion  that  there  ought  not 
to  be  any  new  trial  in  this  case.  It  was  attempted  to 
distinguish  Blnckett  v.  Weir  {b\  on  the  ground  that 
there  the  fact  of  the  witness  being  a  shareholder  was 
proved  by  his  own  admission,  whereas  in  this  case  it 
was  proved  by  other  evidence,  and  Luckett  v.  Graham 
(which  was  also  referred  to  by  my  Brother  Parke), 
on  the  ground  that  the  bond  itself  shewed  that  there 
were  three  joint  contractors.  We  have  considered  the 
point,  and  think  there  is  not  sufficient  ground  to  dis- 
tinguish this  in  principle  from  the  former  cases.  The 
case  id  similar  in  principle  to  that  of  co-trespassers. 
The  recovery  against  one  of  several  co-trespassers  is  a 
bar  to  an  action  against  the  others.    In  practice,  the  co- 

(a)  I  Str.  35.  (6)  5  B.  ^  C.  3US. 

U  a  8  trespasser 
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trespasser  is  oonsUwitly  called  .to  prave  that  he  did  Ae 
act  by  the  command  of  the  defendant 

Rule  refused,  (a) 

(a)  See  also  York  y,  Bloti,  5  U.fS*  71*  In  a  plea  in  abatement,  a 
party  who  according  to  the  plea  ought  to  be  joined,  it  a  competent  wU- 
neat  for  the  plaintiff  (Cotsham  ▼.  Goldney,  S  Stark.  414. ;  ffud»n  ▼• 
Robinson,  4M,iS.  475.)  ;  but  not  for  the  defendant  (^rwam  ▼.  Yuiikad, 
8  Bingk.  153. ;  Sknons  t.  Smith,  1  JBy.  {•  Moody,  S9.) 


Tue$dt^9 
JtmeSO 


Thie  King  against  Whitaker,  Fowlejb,  and 
Marshall. 


By  a  local  act    /^N  the  last  day  of  Easter  term  a  rule  was  obtained  by 

for  draining  a      ^^ 

particuUr  dii-  N.  22.  Clarke,  calling  upon  the  defendants  to  shew 

miaaionerawm  cause  why  a  mandamus  should  not  issue,  com^nanding 
i^en  and  ^  ^^^™  ^^  apportion  amongst  the  parishes,  townships,  and 
dirtrirt^roA^^*  places  within  a  certain  district  in  Lincoindkire^  called  the 

rami  as  ihould  Lg^i  qJ  fhe  Aficholme,  a  sum  of  80,000/.  which  had  been 
be  necessary  *^ 

for  carrying       assessed  and  taxed  upon  that  district  by  certain  com- 

into  effect  the 

objects  of  the     missioners  appointed  under  the  authority  of  the  6  G.  4. 

act^  and  to  elect 

assessors  to  ap-  c.  145.  (an  act  passed  for  the  purpose  of  completing  the 

sums  of  money  drainage  of  the  levd  of  the  Ancholmej  and  also  of  making 
•wendparidies,  ^^^  "^^^'  navigable  from  the  river  Humber  to  a  place 
townships,  and  called  BisAop*s  BriRQ.  in  the  act  mentioned.)  By  the  said 

places  withm  ^    .     .  i        j  .     j  . 

the  district.        act,  the  commissioners  are  empowered  and  required  to 

sioncrs  hTring    &ssess  and  tax  upon  the  whole  district  such  sums  of 

iww«Mir*the"*  n^oncy  (not  exceeding  30,000/.  in  any  one  year)  as  shall 

three  met  to  j^g  necessary  for  carrying  into  effect  the  objects  of  the 
agree  upon  an  j  j     q  ff 

apportionment;  act;  and  they  are  also  empowered  and  required  to  elect 

two  out  of  the  "^  , 

three  agreed,      and  appoint,  in  the  manner  pointed  out  in  the  act,  ^*  one 

but  the  third 

would  niit  concur:   Held,  that  the  making  of  the  apportionment  being  matter  of  public 

duty  and  trust,  «n  apportionment  made  by  two,  at  a  meeting  of  the  three,  was  valid. 

or 
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or  more  person  or  peraons  to  be  assessor  or  assessors,       18^. 
whaare  ta  apportion  snch  sams  of  money  asr  shall  be       "■^^''*' 
assessed  by  the  commissioners  upon  the  district'  at  large,    ^agninsi 
amongst   the  several  parishes,  townships,  and  places 
within  the  district,  according  to  certain  rales  prescribed 
by  the  act,  and  such  apporUonment  is  to  be  made  by  an 
award  or  instrument  in  writings  to  be  signed  fy  the  said 
assessor  or  assessors/*    Th^  affidavit  in  support  of  the 
rule  stated,  that  the  three  defendants  had  been  duly 
appohitied  assessors ;  that  the  commissioners  had  duly 
assessed  a  sum  of  30,000/.  upon  the  whole  district;  that' 
the- defendants  had  been  called  upon  to  apportion  that 
sum  amongst  the  several  parishes,  townships',  and  places, 
according  to  the  provisions  of  the  act ;  that  they  had 
met  together  several  times  for  the  purpose  of  agreeing 
upon  and  making  such  apportionment ;  that  two  of  the 
defendants,  Whitaker  and  Marshall^  had  finally  agreed' 
upon   and    signed    an    apportionment;    that    Ftmler 
attended  all  the  meetings  as  assessor,  and  was  present' 
when  the  apportionment  was  signed  by  the  other  two, 
but  that  he  refused  to  concur  in  or  sign  it     An  affi* 
davit  made  by  Fowler  stated  a  number  of  facts  as  to 
the  merits  of  the  apportionment  which  had  been  signed 
by  the  other  two,  but  the  Ck>urt  refused  to  go  at  all 
into  that  question. 

Denman  and  Clinton  for  the  defendant  Fintder^  on  a 
former  day  in  this  term,  shewed  cause.  The  three 
assessors  must  concur  to  make  a  valid  apportioment  If 
one  dissent,  he  cannot  be  compelled  to  concur  in  the 
judgment  of  the  others,  or  to  sign  an  apportionment;  in 
such  case  no  apportionment  can  be  made.  If  the 
U  u  S  assessors 
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asfiessors  cannot  agree,  there  i»  nothing  in  the  act  to 
prevent  the  commissioners  from  dismissing  them»  and 


The  Kixa 

agamti       appointing  others. 
Whi 


The  Attamey^General  and  Coleridge  for  WhUaker  and 
Marshall.  The  rule  must  be  discharged,  because  a 
valid  apportionment  has  already  been  made.  An  ap« 
portionment  has  been  made  by  Whitaker  and  Marshall, 
that  is,  by  a  majority  of  the  three  assessors,  and  the  con- 
currence of  the  third  assessor  is  not  necessary.  Where 
a  number  of  persons  are  invested  with  powers  not  of 
mere  private  confidence,  but  of  a  general  nature,  and  all 
of  them  are  regularly  assembled,  the  majority  will  bind 
the  minority,  and  their  acts  will  be  the  acts  of  the  wholes 
Grindlejf  v.  Barker  (a),  Cortis  v.  The  Kent  Water  Works 
Company  (i).  In  such  a  case  as  this,  unanimity  cannot 
be  required  to  make  a  valid  apportionment.  The  com- 
missioners are  to  appoint  *^  one  or  more  person  or  per- 
sons to  be  an  assessor  or  assessors."  They  might,  if  they 
pleased,  have  appointed  a  dozen.  Can  it  be  said,  that,  if 
they  had  done  so,  one  dissentient  assessor  could  have 
controlled  the  judgment  of  the  other  eleven,  or  have 
prevented  any  apportionment  being  made? 

N.  jB.  Clarke  in  support  of  the  rule.  The  object  of 
the  commissioners  in  making  the  application  was  to 
obtain  the  opinion  of  the  Court  as  to  the  validity  of 
an  apportionment  made  by  a  majority  of  the  assessors. 
If  the  Court  think  the  apportionment  by  the  majority 
valid,  and  discharge  the  rule  on  that  ground^  the  object 
of  the  motion  will  have  been  attained.    If  it  is  necessary 

(«)  1  Bos.  ^  PiiL  229.  (fc)  7B.4;C.  314. 

thai 
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that  all  the  assessors  should  concur,  the  act  of  parlia-  185{9« 
roent  thrill  become  a  dead  letter,  as  there  is  no  probability 
of  the  assessors  concurring,  and  the  commissioners  have  agtmut 
no  power  (as  has  been  supposed)  to  dismiss  them  and 
appoint  others.  They  are  only  empowered  to  appoint 
other  assessors  in  the  room  of  such  as  may  die,  or 
neglect  or  refuse  to  act,  or  become  incapable  of  acting. 
Here  the  assessors  met  together,  and  acted  as  assessors, 
although  they  did  not  concur  in  the  same  apportion^- 
ment;  and  they  will  continue  to  do  so,  so  that  no  others 
can  be  appointed.  In  Grindley  v.  Barker  {a\  the  acts  to 
be  done  by  the  triers  were  not  directed  to  be  done  by 
them  or  the  majority  of  them^  and  this  was  stated  as  an 
objection  to  the  majority,  but  it  was  overruled. 

Cur.  ado.  vuU. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  was  an  application  for  a  mandamus  under  a 
particular  act  of  parliament,  by  which  act  the  commis- 
sioners acting  under  it  were  authorized  to  appoint  one 
or  more  person  or  persons  to  be  assessor  or  assessors. 
They  had  appointed  three;  the  three  assessors  had  met; 
two  had  agreed  to  making  an  apportionment,  the  third 
had  refused.  Now,  if  by  law  an  apportionment  made  by 
two,  according  to  their  opinion,  after  a  meeting  of  all 
three,  is  good,  we  ought  not  to  grant  a  mandamus  to  the 
three;  and  we  are  of  opinion,  that  by  law  an  apportion- 
ment made  by  the  two  (the  three  having  met)  is  a  good 
apportionment.  The  case  of  Grindley  v.  Barker  {a)i 
which  was  decided  in  the  Court  of  Common  Pleas,  was 

(a)  1  Bos.  i  PwL  M9. 

U  u  4  to 
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The  Kji|«i 
against 

WniTAKffB* 


to  that  effiH;t«  As  well  on  the  authority  of  that  case,  99 
on  the  general  principle,  thai;  this  being  a  matter  of 
public  duty  and  public  trust,  (not  of  private  authorilgr, 
like  a  reference  or  award,)  we  think  an  apportionment 
n^iade  by  the  two  wa$  good.  We  therefore  cannot  make 
the  rule  absolute  for  a  mandamus.  Lord  Tenterden^  after 
consulting  with  the  other  Judges,  added.  Perhaps  it  may 
not  be  necessary  that  all  should  meet,  certainly  a  majority . 
must  meet*    In  this  case,  ail  the  three  had  met. 


Bayley  J.    A  majority  of  those  who  meet  must 
concur. 

Parke  J.    The  majority  must  meet,  and  the  ma- 
jority must  certainly  concur. 

Rule  discharged. 


Thui^tdayf 
July  2d. 


The  King  against  £dwaros,  in  a  Cause  of  Long 
and  Furze. 


An  attorney, 
in  custody 
und€r  an  nt- 
tachment  for 
non-payment  of 
money  pursu- 
ant to  a  rule  of 
court,  is  en- 
titled to  be  di»> 
charged  Anom 
custody  on 
haTing  become 
bankrupt,  and 
obtained  bis 
certificate,  even 
though  be  re- 
ceived the 
money  in  the 
course  of  h^ 
employment  as 
attorney. 


TN  this  case,  the  defendant  Edward^^  an  attorney  of 
this  Court,  had  been  professionally  employed  tyr 
Ijong  to  recover  from  Ftirze  a  sum  of  money,  which  he» 
Long9  had  paid  as  a  deposit  to  Furze^  upon  an  .agreement 
for  the  purchase  of  an  estate  from  Furze.  The  title 
turned  out  to  be  defective.  The  defendant  brought  ao 
action,  and  recovered  the  whole  with  interest;  but  instead 
of  paying  it  to  Longf  applied  the  same  to  his  own  use^. 
The  defendant  delivered  his  bill  of  costs  against  Long^ 
which  were  taxed  in  Hilary  term  1829,  and  upon  such 
taxation  a  balance  of  302/.  75.  Sd,  was  found  to  be  due 

to 
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to  Long^  which  the  defendant  was  ordered  by  a  Judge's  1829, 
order  to  repay ;  but  having  been  unable  to  do  so,  on 
demand  by  Longf  the  Judge's  order  Was  made  a  rule  of  ^^'^ 
G>art»  and  upon  thai  rule  Long  sued-  out  an  attachment 
against  the  defendant  on  the  last  day  of  Hilary  term.. 
On  the  lOtb  March  1829,  a  commission  of  bankrupt, 
issued  against  the  defmidant,  and  on  the  26th  ot  April 
he  passed  his  last  examination.  On  the  6th  of  June 
the  defendant  was  arrested  under  the  attachment,  and 
on  the  15th  obtained  the  Chancellor's  allowance  to  his 
certificate^  the  same  having  been  previously  signed,  as 
required  by  the  statute.  A,  rule  nisi,  having  been 
obtained  for  discharging  the  defendant  out  of  custody, 

KeUy  now  shewed  cause.  The  defendant  is  not  en- 
titled to  be  discharged  from  custody.  The  6  6. 4.  c.  16. 
5.  121.  entitles  a  bankrupt  who  has  duly  conformed 
himself  to  the  laws  in  force  concermng  bankrupts,  to  be 
discharged  from  all  debts  due  by  him  whoi  he  became 
bankrupt,,  and  from  all  claims  and  demands  thereby 
made  proveable  under  the  commission,  in  case  he  shall 
obtain. a  certificate  of  such  conformity  so  signed  and 
allowed  Now,  although  the  deffHidant  might  liave  been 
entitled  to.  his  discharge  if  he  had  been  in  execution  for 
a  debt,  he  is  not  entitled  to  be  discharged  from  cus- 
tody under  an  attachment  for  a  contempt.  Besides,  the 
defendant,  who  is  an  attorney  of  this  Court,  and  who 
received  the  money  in  the  course  of  a  suit,  is  in  a 
different  situation  from  a  mere  trader.  The  party  who 
sought  to  recover  his  money  was  compelled  to  trust  an 
attorney. 

The 
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1829.  The  Attomey-General  and  FoUett  contiil.    An  attach-* 

^        ment  for  non-payment  of  money  pursuant  to  a  rule  of 

against  Court,  though  founded  upon  a  contempt  of  Court,  is  in 
substance  process  to  enforce  the  payment  of  a  debt. 
The  debt  is  proveable  under  the  commission,  and  the 
debtor,  after  he  has  obtained  his  certificate,  is  entitled 
to  be  discharged  out  of  custody,  Baker^s  case{a\  Parker, 
Ex  parte  {b\  Wall  v.  Atkinson  {c\  Nawers  y,  Colman  {d), 
Eicke,  Ex  parte  {e). 

Lord  Tenterden  C.J.  It  has  always  been  held, 
that  attachments  for  non-payment  of  money  are  in  the 
nature  of  civil  process  to  enforce  the  payment  of  a  debt; 
that  persons  in  custody  under  attachments  for  disobe- 
dience of  an  order  of  Court  for  payment  of  a  sum  of 
money,  are  in  custody  for  a  civil  debt,  and  are  subject  to 
and  entitled  to  the  advantage  of  the  bankrupt  laws ;  and 
that  the  debt  is  proveable  under  the  commission ;  and 
that  the  debtor,  if  in  custody  for  that  debt,  is  entitled, 
upon  obtaining  his  certificate,  to  be  discharged.  That 
being  so,  the  defendant  (if  he  had  not  contracted  the 
debt  in  question  in  the  course  of  his  employment  as  at- 
torney), would  have  been  entitled  to  his  discharge.  But 
then  it  is  said,  thar  he,  having  received  the  money  in  the  > 
course  of  his  employment  as  an  attorney,  ought  not  to  be 
discharged.  The  plaintiff,  however,  by  reason  of  the  de- 
fendant's being  an  attorney,  had  the  advantage  of  an 
attachment  against  him.  The  defendant,  if  he  has  made 
himself  liable  to  the  bankrupt  law,  is  entitled  to  its  ad- 
vantages, one  of  which  is,  that  he  has  a  right  to  be  dis-  ' 

(a)  Sir.  1152.  {b)  S  Ves.  554. 

.  (c)  2  Rose,  196.  {d)  Suck's  B.  C.  5. 

{e)  lGlyniJ.^61. 

charged 
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charged  from  custody  in  respect  of  all  debts  proveable       1829. 
under  the  commission.    The  debt  due  to  Lons  was  such       — 

^  The  KiKO 

a  debt    The  rule  must,  therefore,  be  made  absolute.  agamtt 


Rule  absolute. 


EOWASBI* 


Marshall  and  Another,  Executor  and  Execu-  ^^^yf 

Jyfy  3d* 

trix  of  HoBsoN,  against  Willder. 
(In  Error.) 

A  SSUMPSIT  by  Willder  against  MarshaU  and  HoIh  Atsiimptit 
son^  executor  and  executrix  of  Hchsouy  for  goods  ecutor  on  pnv 


sold  and  delivered  to  the  testator  on  promises  by  him ;  te^^rf  pfeat, 
and  on  an  account  stated  with  the  defendants,  as  exe-  todptrarad^ 
cutor  and  executrix  of  monies  due  from  the  testator.  pj^'J^ff '©ined 
Pleas,    first,   non-assumpsit   as   to    all  the  promises;  >»ne^  »nd  went 
second,  plene  administravit.     The  plaintiff  joined  issue,  tuned  a  verdict 

On  ttw  plea  ot 

and  went  to  trial  on  the  first  plea,  and  took  judgment  of  non  aasumptit, 
assets  quando,  &c.  upon  the  second.  The  jury  found  mentofuMts* 
for  the  plaintiff  as  to  the  promises  alleged  to  have  been  pSI*of  plene* 
made  by  the  testator,  with  27Z.  damages,  and  405.  costs,  H°df  tU^hV 
and  for  the  defendants  as  to  the  promise  alleged  to  have  T?  ^^^^^  ^ 

*  *'  judgment  for 

been  made  by  them ;  and  the  plaintiflS'  costs  of  increase  ,^«  «»*«  <©  be 

levied  de  bonia 

were  taxed  at  91/.  6s.  2^.,  and  judgment  was  entered  up  propriisofthe 

i_i»ini  1     **e^lor,  if 

for  these  damages  and  costs,  "  to  be  levied  of  the  goods  there  were  not 

and  chattels  which  were  of  T.  Hobson  at  the  time  of  his  tetutor  suffi- 
death  in  the  hands  of  the  defendants,  as  executor  and  th!roa.*°  '^^ 
executrix  as  aforesaid,  to  be  administered,  if  they  have 
so  much  thereof  in  their  hands  to  be  administered,  and 
if  they  have  not  so  much  thereof  in  their  hands  to  be 
administered,  then  the  sum  of  93/.  6s.  2d4  of  the  da- 
mages 
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mages^  aforesaid^  being  fbr  the  costd  and  cliarges  afore^" 
said,  to  be  levied  of  the  proper  soods  and  cfaatlels  of 
agahiti       the  defendants*     Brror  and  joinder  in  error. 

WiLLDnu^ 

Wightman  for  the  plaintiff  in  error.  The  plaintiff 
below  was  not  entitled  to  any  costs  from  the  defendants 
de  bonis  propriis.  If,  instead  of  taking  judgment  of 
assets  quando  acciderint,  he  had  taken  issue  on  the 
plea  of  plene  adminiistravit,  and  gone  to  trial  on  that  as 
well  as  the  general  issue,  and  the  defendants  had  ob- 
tained a  verdict  on  the  second  issue,  they  would  have 
been  entitled  to  the  costs,  Edwards  v.  Bethel  (a).  Now, 
the  plaintiff  cannot,  by  admitting  the  trtith  of  the  de- 
fendants' plea,  place  them  vtk  a  worse  situation  than  if 
an  issue-  on  that  plea  bad  been  found  for  them.  An 
executor  is  only  liable  to  costs  de  bonis  propriis,  if  he 
pleads  a  plea  which  he  knpws  to  be  &lse,  and  omits  to 
plead  plene  administravit,  Etving  v.  Peters  {b).  And  the 
general  issue  is  not  considered  a  plea-  failing  within  that 
rule.  The  judgment  in  this  case  must  have  been  taken 
from  Deame  v.  Grimp  and  Others  (c),  where  the  pro- 
thonotary  reported  that  if  an  executor  pleaded  the 
general  issuer  and  specialty*  debts,  and  no  assets  ultra, 
and  on  a  trial  the  first  "were  found  for  the  plaintHI^  and 
the  second  for  the  defendant,  he  would,  nevertheless,  be 
liable  to  costs  de  bonis  propriis.  That  rule  was  followed 
in  Hinddey  v.  Bttssell  (rf)>  but  that  was  overruled  in 
Edwards  y.  Bethel^  where  the  question  was  fully  con-* 
sideredj  and  the  Court  held,  that  an  executrix  who 
pleaded  the  general  issne,  ne  unques  executrix,  and  plene 


(a)  IB.  4^  A.  £54;  (b)  B  7.  R.  685. 

(c)  S  r.  Bl.  1275,  {d)  12£a«^252. 


admi- 
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indimnistnivit,  i^pon  wbieh  last  idea  she  obtained  a  ^rer- 
diet,  -would  not  be  in  a  woiae  siiaalion  than  if  she  bad 

Mamhall 

pleaded  that  pka  only.    Hiare  had  the  defisadants  bAm       ^gmti 
pleaded  plcuie  odminiatravit  only,  the  pUontifi^  mrbo  ad- 
oiitted  the  plea  to  he  good,  and  consequently  that  there 
iwere  no  assets  of  die  testator  in  the  hands  of  the  de- 
fendants, could  never  have  been  entitled  to  costs. 

FffUeit^  eontxif  was  stopped  by  the  Court 

Lord  T£NT£RDEN  C.  J.  I  am  of  opinion  that  the 
judgment  of  the  Court  below  mtist  be  affinned.  If  the 
defi^ndant  had  pleaded  a  plea  of  plene  administrarit 
ody,  ^e  plaintiff  might  have  taken  judgment  of  assets 
^uando,  wrkhout  incurring  the  costs  of  a  trial  But  the 
defendants  by  pleading  that  the  testator  never  promised* 
compelled  the  plaintiff  to  incur  those  costs.  It  is  true, 
that  if  issue  had  been  taken  on  both  the  pleas,  and  the 
second  (a  bar  to  the  action)  had  been  found  for  the 
defendants,  the  rule  established  in  ordinary  cases,  wiiere 
any  plea  answering  the  action  is  found  for  the  defend- 
ant, would  have  been  applicable.  But  the  plaintiff  did 
not  do  that,  he  admitted  the  truth  of  the  second  plea, 
without  putting  the  defendants  to  the  expense  of  proving 
it,  but  was  compelled  to  go  down  to  trial  on  the  other 
issue,  in  order  to  avail  himself  of  the  judgment  of  assets 
quando  acciderint. 

Bayley  J.  The  case  of  Edoxtrds  v.  Beihel  only  de- 
cided that  where  a  plea  of  the  general  issue  is  found 
against  an  executor,  and  plene  administravit  for  him,  he 
is  entitled  to  a  general  judgment  in  his  favour,  and  to 
the  general  costs  of  the  action.    In  the  present  case  it 

has 
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ISf  9.       has  been  contended,  that  an  executor  is  never  liable  to 

costs  de  bonis  propriis,  unless  he  pleads  a  plea  false  to 

against  his  own  knowledge.  But  that  is  not  the  role.  In  such 
case  he  is  liable  not  only  to  pay  the  costs,  but  the  da- 
mages also,  de  bonis  propriis.  But  if  he  pleads  a  plea, 
although  not  false  to  his  knowledge,  and  the  plaintiff 
obtains  a  verdict,  he  is  entitled  to  judgment  for  the 
whole  in  the  first  instance  de  bonis  testatoris,  and  if 
there  are  not  assets,  then  to  the  costs  de  bonis  propriis  of 
the  executor. 


LiTTLEDALE  J.  I  am  of  the  same  opinion.  I  have 
always  understood  the  course  in  such  pleadings  as  these 
to  be,  that  the  plaintiff  is  entitled  to  costs.  It  is  right  that 
he  should  not  recover  the  debt  out  of  the  executors  pro- 
per^ ;  but  as  the  costs  are  incurred  in  consequence  of 
the  defendants  having  pleaded  a  plea  which  they  could 
not  support,  it  is  right  that  they  should  pay  them  if 
they  have  not  assets  of  the  testatoris  sufficient  for  that 
purpose. 

Judgment  affirmed  (a). 

(a)  Parke  J.  was  uttiDg  at  Niii  Prius  at  Gufldball. 
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1829. 

Marsh  and  Others,  Assignees  of  Rowe,  a  Bank-  Friday, 

JvSy  3d. 

rupt,  against  Wood  and  Another. 

C COVENANT.    The  declaration   stated  that  before  Covenant  by 
^  ^  the  assignees 

Rcme  became  bankrupt,   by  aii   indenture   made  of^.,  abaok- 
between  the  defendants  of  the  one  part,  and  Rffwe  of  of  agreement, 
the  other  part,  (after  reciting,  amongst  other  things,  !f.*before  Ss 
that  Rome  alleged  that  he  was  entitled  to  charge  the  ^^^J'drfend- 
defendants,   or  one  of  them,  the  loss,   or  some  part  •n**,  whereby, 
or  share  of  the  loss,  which  had  arisen  to  him  by  or  in  ^*  difference* 

*^ '  existed  between 

consequence  of  the   purchase  of  three  ships  of  war,  the  plaintiff 

and  the  defend- 

called,  &c.,  in  or  about  the  month  of  November  1814,  ants  respecting 

which  the  said  defendants  wholly  disputed,  and  that  war  purchased 

there  were  other  differences  and  disputes  between  the  ^^  bound*'' 

.defendants  and  Rowe  respecting  the  said  ships,  all  which  ^^JTby  Oie^ 

differences  and  disputes  they  had  agreed  to  refer  to  an  ^"^j^^^*  ^* 

arbitrator  in  the  said  indenture  mentioned,)  in  consider-  defendants  had 

revoked  their 

ation   of  the  premises,   the    said   parties   thereto  did  submission. 

Plea,  that  be- 
mutually  agree  to  stand  to  and  abide  by  the  award  fore  any  award 

of  W.  S.  of  upon  and  concerning  the  said  disputes  and  became  banki 

differences,  &c.,  and  that  the  parties  should  not,  nor  JS^hiteresfin 

would,  in  any  manner  obstruct,  hinder,  or  impede  the  ^at^r^^^the 

said  arbitrator  in  makincr  an  award.     Breach,  that  de-  "^fe""  ^^ 

°  ^         ^  ^  assigned  to  the 

fendants  by  deed  revoked  their  said  submission.     Plea,  provisional  as- 
signee.   Re. 
first,  non  est  factum ;,  secondly,  bankruptcy  o(  Baaoe  plication,  that 

the  provisional 

•«nerally  before  the  revocation  ;  thirdly,  special  plea  of  assignee  assign- 
.bwe's  bankruptcy,  and  that  before  any  award  was  made  tiffs.  Demumr 

and  joinder : 
'  V4d,  that  as  the  subject  matter  of  the  reference  was  taken  out  of  the  bankrupt,  and  assigned 
to  the  plaintiffs,  who  would  not  have  been  bound  by  the  award,  the  submission  was  no 
longer  mutual,  and,  therefore,  was  not  binding,  and  the  defendants,  by  giviiig  notice  to  the 
aibttrator  not  to  proceed,  did  not  make  themselves  liable  to  an  action. 

•  it 

the 
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1829.  the  commissioners  assigned  to  C  Cutten  (the  provisional 
**~^  assignee)  all  claim,  riirht,  interest,  or  demand  wbat- 
offAut  soever  of  or  belonging  to  tne  said  Rowey  in  or  concerning 
all  and  every  the  matters  or  diings  in  dispute  or  differ- 
ence between  him  and  the  defwdants.  Demurrer  to 
the  second  plea.  Replication  to  the  third  plea,  that 
after  the  assignment  to  Cutten  the  plaintiffs  were  duly 
chosen  assignees  of  the  estate  wnd  effects  of  Eowej  and 
Cutten  assigned  to  them  all  and  singular  the  goods, 
wares,  and  chattels,  debts,  sum  and  sums  of  money,  and 
all  other  the  personal  estate  of  which  Bowe,  or  any 
person  in  trust  for  him,  was  possessed  or  entitled  to  at 
the  time  of  his  bankruptcy.  Demurrer  and  Joinder. 
Thie  case  was  now  argued  by 

Follett  in  support  of  the  demurrer.  The  qoesticrh 
raised  by  this  demurrer  is,  whether  on  one  of  two 
parties  who  have  submitted  disputes  to  arbitration  be- 
coming bankrupt,  the  other  may  revoke  the  submission, 
without  being  liable  to  an  action.  He  may  do  so  oh 
two  grounds :  first,  that  the  bankruptjcy  is  of  itself  a 
revocation ;  secondly,  if  it  be  iiot,  still  it  justifies  a 
revocation  by  the  other  party.  An  award,  to  be  good, 
must  be  made  on  a  submission  mutually  binding  on  all 
the  parties  to  be  affected  by  the  award,  and  between 
whom  the  difierences  exist.  If  there  is  no  such  sub- 
mission, the  award  is  ▼oid,  whether  it  be  made  against  a 
party  bound  or  not,  Ditty  v.  PolhUl{a)y  Biddett  t. 
Dowse  {b).  In  other  cases  it'has  been  held,  that  in  order 
to  recover  on  an  award,  evidence  must  be  given 'that  all 
the  parties  to  it  were  bound,  Farter  v.  Oven  (c).    And 

{a)  S  Sir,  9S3.  (^)  6  P.  {■  C.  S55.  (c)  nM.^C.  487. 

if 
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SfAUR 

agphut 
Wook 


IT  after  a  rafficient  submission  any  thing  oocars  wbicli  1829. 
may  prevent  the  enforcing  the  award  against  eidier  of 
the  parUes,  the  submission  is  at  an  end,  whether  the 
thing  so  happening  arises  by  the  act  of  God,  the  act  of 
die  party,  or  the  operation  of  law.  Thus  death  is  a 
revocadon,  and  so  is  marriage  after  a  submission  by  a 
feme  sole,  jRofi.  Mr.  Auihonfy{B.)f  Sir  W.Jones^  388., 
Chamley  v.  Winstatdey  (a),  Saccum  v.  Norton  (ft).  Those 
decisions  must  have  proceeded  on  the  ground  that  the 
party  had  lost  all  control  over  the  subject-matter  of  the 
award,  and  therefore  could  not  perform  it,  or  that  the 
party  was  not  bound  to  perform  it  The  first  reason 
appRes  as  well  to  cases  of  bankruptcy  as  of  marriage. 
The  bankrupt  has  no  longer  any  power  over  the  subject- 
matter  of  the  submission,  and  the  award  is  not  binding 
on  the  assignees.  Ex  parte  Kemskead{c).  iBca^ky  J. 
Suppose  an  award  were  made  that  the  bankrupt  had  no 
daim,  would  the  assignees  be  bound  ?]  According  to  the 
case  cited,  they  would  not  if  the  award  were  made  after 
the  bankruptcy.  Again,  a  submission  to  arbitration  is 
merely  an  authority  given  to  arbitrators,  Fynioif^i  case  (d), 
and  is  revokable.  [Lord  Tenterden  C.  J.  In  ordinary 
cases,  although  the  submission  may  be  revoked,  yet  the 
party  is  liable  to  an  action.]  A  letter  of  attorney  to  make 
a  feofiKnent  is  revoked  by  death  or  marriage,  and  it  seems 
by  bankruptcy  also,  for  it  has  been  held  that  a  power  of 
attorney  to  receive  money  is  revoked  by  bankruptcy, 
Hamll  V.  Lethwaite{e\  Hudson  v.  Granger  {g)*  Here 
the  bankrupt  before  his  bankruptcy  gave  the  arbitrator 
a  certain  power  over  his  property,  the  power  of  the 

(a)  5  EaU,  366.  (6)  9  Keb.  865. 

(c)  I  Rote,  149.  {d}  8  Co.  159. 

(e)  5  Etp.  158.  {g)  6B.iJ.  S7. 

Vol.  IX.  X  X  principal 
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1829.  principal  over  his  property  was  terminated  by  his  bank- 
ruptqr,  and  the  power  delegated  to  the  arbitrators  was 

ogamst  determined  by  the  same  event  Secondly,  if  the  bank- 
ruptcy  was  not  an  actual  revocation,  still  if  the  award, 
when  made,  would.be  nugatory,  the  other  party  might 
lawfully  revoke  his  submission.  Andrews  v.  Palmer  (a) 
wUl  be  relied  on  as  an  authority  against  this,  but  this 
case  differs,  for  there  a  suit  was  referred  by  order  of 
Nisi  Prius,  a  verdict  was  taken  subject  to  an  award, 
which  when  made  spoke  from  the  time  when  the  verdict 
was  entered ;  but  here  there  was  no  suit  to  be  referred. 
Thirdly,  the  assignees  cannot  sue  for  a  breach  of  this 
contract,  the  breach  having  been  committed  after  the 
bankruptcy,  and  the  assignees  not  being  bound  by  the 
contract.  There  is  nothing  in  the  statute  relating  to 
bankruptcy,  or  in  the  assignment,  which  can  give  such  a 
right  of  action  to  the  assignees.  It  is  not  to  recover 
the  property,  or  a  debt  of  the  bankrupt,  and  therefore 
differs  from  the  case  of  Smith  v.  Coffin  (i),  where  it  was 
hield  that  the  right  to  maintain  a  real  action  passed  by 
the  assignment. 

R.  F»  Richards  contril.  It  may  be  admitted,  that  a 
mutually  binding  submission  to  arbitration  is  necessary 
in  order  to  give  authority  to  the  arbitrators,  it  may  be 
admitted  also^  that  marriage  or  death  is  a  revocation  of 
a  submission;  but  the  question  here,  is,  whether  the 
bankruptcy  of  jBotoe.  operated  as  a  revocation  of  the 
authority  given  to  the  arbitrator,  or  whether  it  enabled 
the  other  party  to  revoke  that  authority  without  ex- 
posing him  to  an  action.     When  a  feme  sole,  by  marry- 

(a)  4JB.i  A.  250.  {b)  2  If.  BU  444. 

ingj 
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ing,  revokes  die  authority  before  givep  to  an  arbitrator,       1829. 
that  gives  a  right  of  action  against  her  and  her  husband,  T* 

Mashi 

Chamley  v.  Winstardey  {a\  because  the  revocation  is  by  ^*^* 
an  act  of  the  party.  No  such  right  of  action  accrues 
where  the  revocation  is  by  death  or  by  the  act  of  God. 
Revocation  by  bankruptcy  differs  from  those  cases^  It 
is  in  the  nature  of  a  criminal  proceeding  in  invitum.  If 
the  Court  hold  that  a  party  by  becoming  bankrupt  re- 
vokes, they  must  hold  that  he  will  become  liable  to  an 
action  of  covenant  for  the  breach  of  his  covenant,  by  a 
thing  done  against  his  will.  The  case  has  been  argued 
on  the  other  side,  on  the  ground  of  the  bankruptcy  oper- 
ating as  a  revocation,  on  account  of  the  bankrupt  losing 
all  control  over  his  property.  But  that  very  point  was 
under  the  consideration  of  the  Court  in  Andrews  v. 
Palmer  (&},  and  it  was  there  decided,  that  the  bankruptcy 
of  the  plaintiff  did  not  operate  as  a  revocation  of  the 
submission,  that  it  would  not  put  an  end  to  the  suit 
which  the  bankrupt  had  instituted,  and  therefore  could 
not  put  an  end  to  the  arbitration  founded  upon  that 
suit.  The  reference  there,  it  is  true,  was  by  order  of 
nisi  prius,  but  that  order  being  made  by  consent  of  the 
parties,  was  like  any  other  agreement  to  refer.  In 
Hasnvell  v.  Thorogood  {c)  a  cause  was  referred,  and  the 
arbitrator  awarded  a  sum  of  money  to  be  paid  by  the 
pisintiffto  the  defendant;  between  the  time  of  making 
the  order  of  reference,  add  taxing  costs,  and  entering  up 
judgment,  the  plaintiff  became  bankrupt ;  but  the  Court, 
nevertheless,  granted  an  attachment  against  him  for  non- 
payment of  the  costs.  Had  the  bankruptcy  been  con- 
sidered a  revocation  of  the  submission  that  attachment 

(o)  5  San,  266,  {b)  4  A  f  ^.  250.         •  (c)  7  A  j-  C.  705. 
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could  not  have  been  granted.  This,  at  most,  is  only 
like  the  case  of  a  man  assigning  all  his  property  after 
be  has  entered  into  a  submission  to  arbitration,  bat 
that  clearly  would  not  be  a  revocation- 
Lord  Tenterden  C.  J.  It  f^pears  by  the  record  in 
this  case,  tliat  the  disputes  referred  to  arbitration  were 
respecting  certain  ships  purchased  by  the  bankrupt 
After  the  submission  to  arbitration,  and  after  some  pro- 
ceedings had  been  taken  before  the  arbitrator,  the 
expense  of  which  the  plaintifis  seek  to  recover  in  thi^ 
action,  Biraoe  became  bankrupt,  and  all  his  claim  ioi- 
terest,  or  demand,  in  or  concerning  the  matters  in  disr 
pute,  was  assigned  first  to  the  provisional  assignee  and 
then  to  the  plaintiflfe.  Then  the  defendants  revoked 
their  submission.  It  does  not  appear  necessary  to  d^ 
cide  that  bankruptcy  in  general  revokes  a  submission  tp 
arbitration ;  for,  in  this  case,  it  appears  on  the  record 
that  all  the  bankrupt's  interest  in  the  matters  in  dispute 
had  passed  to  the  assignees,  and  they  clearly  would  not 
have  been  bound  by  the  award  of  the  arbitrator.  The 
defendants,  therefore,  ought  not  to  be  bound.  It  is 
clear  upon  the  authorities  quoted  at  the  bar,  that  if  the 
original  submission  does  not  bind  all  the  parties,  it  does 
not  bind  any.  If,  then,  a  submission  not  originally 
binding  all  is  void,  we  roust  say  as  a  rational  conse- 
quence that,  if  by  matter  ex  post  facto,  a  submission 
becomes  ineffectual  as  to  one  party^  it  must  be  altogether 
void.  I  am  therefore  of  opinion,  that  the  defendant^ 
were  justified  in  giving  the  arbitrator  notice  not  to  pro- 
ceed, and  that  the  present  action  is  not  maintainable. 

Baylet 
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Bayley  J.     The  object  of  a  reference  is  to  bring       1829. 


MjiEfR 


about  a  final  settlement  of  the  matters  in  dispute ;  and 
if  the  bankruptcy  of  one  party  prevents  the  arbitration  agai$ut 
from  bringing  the  disputes  to  a  final  end,  the  other 
party  may  lawfully  put  a  stop  to  the  arbitration.  Here 
Row^s  claims  were  referred,  then  he  became  bankrupt 
and  those  claims  were  transferred  to  his  assignees,  who 
were  not  bound  by  the  submission.  The  arbitrator 
could  not  go  on  to  any  good  purpose,  the  defendants 
could  derive  no  benefit  from  the  reference,  and  might 
therefore  put  an  end  to  it. 

LiTTLEDALE  J.  It  is  of  the  very  essence  of  an  arbi- 
tration that  the  submission  should  be  mutual,  and  that 
the  award  should  be  mutual  and  final.  Here,  although 
die  submission  was  at  first  mutual,  it  did  not  continue 
so,  but  an  assignment  was  made  of  Rowers  claims,  which 
destroyed  the  mutuality.  Neither  would  the  award 
have  been  mutual  if  made,  it  would,  as  to  one  side,  have 
been  quite  ineffectual,  and  this  change  was  the  effect  of 
Bow^s  bankruptcy.  The  defendants  were  therefore 
justified  in  putting  an  end  to  the  arbitration.  The  case, 
may,  perhaps,  be  compared  to  a  condition,  the  non- 
performance of  which  is  excused  if  it  be  occasioned  by 
the  default  of  the  other  party.  Upon  the  whole,  there- 
fore, I  agree  that  our  judgment  on  the  demurrer  must 
be  for  the  defendants. 

Judgment  for  the  defendants. 
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jwiiy.  DowBiGGiN,  Administratrix  of  John  Dowbiggin, 

JWySd.  : 

against  Habrison. 


nuotiffnied      A  SSUMPSIT.    The  first  five  counts  of  the  declar- 

•I  •dministn^      JLX. 

trixy  npon  pro-  ation  were  on  promises  made  to  the  intestate  in  his 
mi^M  to  tbo  ^^^ 
intestate,  mnd  lifetime.  The  Sixth  count  was  as  follows,  That  the  de- 
count  Mated  fendant  heretofore,  to  wit,  on  the  1st  of  October  1826,  to 
adminittnitrix  ^^^  ^^  &^  accounted  with  the  said  plainti^T,  as  ad- 
to  htfiiTtbl^^  ministratrix  as  aforesaid,  of  and  concerning  divers  sums 

character,  and  of  money  from  the  defendant  to  the  plaintiff  as  admini- 
a  promife  to  "^  ^  "^ 

pay  her:  Held,  stratrix  as  aforesaid,  before  that  time  due  and  owinir, 

that  it  thereby  ,  ^ 

appeared  that  and  then  in  arrear  and  unpaid,  and  upon  that  accounting 
one  made  be-  the  defendant  was  found  to  be  in  arrear  and  indebted  to 
^^oaJoS^  the  plaintiff,  as  ac^ministratrix,  in  the  sum  of  5000/.; 
Sewordtof the  *°^  being  SO  found  in  arrear  and  indebted,  he,  the 
^^s^ ^^* *'  defendant,  in  consideration  thereof,  afterwards,  to  wit, 
therefore,  that    on,  &c.  promised  the  plaintiff  as  administratrix,  to  pay 

after  a  nontuiti 

the  defendant     to  her  the   sum  of  money  last  mentioned,  when  he, 

wai  entiUed  to  * 

coiti.  the   defendant,    should    be    requested.     Plea,    general 

issue.     At  the   trial   before   Lord   Tenterden  C.  J.,  at 

the  sittings  after  Michaelmas  term   1827,   the  plaintiff 

was  nonsuited.     The  defendant's  attorney  gave  notice 

to  tax  the  costs  in  Michaelmas  term  1828,  when  the 

Master  refused  to  allow  the  defendant  any  costs.     A 

rule  nisi  having  been  obtained  by  Campbell^  for  the 

Master  to  tax  the  defendant  his  costs  on  the  authority 

of  Jones  V.  Jones  (a). 


f 

(a)  I  Bmg.  249. 
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The  AUometf-General^  Brougham,  and  Godson  now       1829. 

shewed  cause.    The  flronnds  on  which  executors  and     ^ 

administrators  have  been  held  to  be  exempt  from  costs        ngatnu 

.  •  Hareuov. 

where  a  nonsuit  or  verdict  has  passed  against  them, 

have  not  been  uniformi     The  reason  assigned  for  such  • 

exemption  sometimes  has  been  that  the  sum,  if  re- 
covered, would  be  assets ;  at  others,  that  executors  or 
administrators  must  be  supposed  ignorant  as  to  the  pro* 
perty  of  the  deceased,  Cockerill  v.  Kynaston  (a),  Cawell  v. 
Watt$  (6).  ITie  true  rule,  however,  is,  that  executors  and 
administrators  are  not  liable  to  costs  upon  a  nonsuit  or 
verdict  where  they  necessarily  sue  in  their  representative 
character,  and  cannot  bring  the  action  in  their  own 
right,  as  upon  a  contract  entered  into  with  the  testator 
in  his  lifetime,  BuU  v.  Palmer  (c),  Portman  v.  Cane  (rf)f 
Cook  V.  Lucas  (e),  or  for  a  wrong  done  in  his  lifetime. 
But  where  the  cause  of  action  accrues  after  the  death  of 
the  testator,  and  the  plaintiff  may  sue  thereon  in  his 
own  ri^ht,  he  is  not  to  be  excused  from  the  payment  of 
costs,  though  he  bring  his  action  as  executor  or  ad- 
ministrator, Cooke  V.  Lucas ;  or  in  trover  for  a  con- 
version after  the  death  of  the  testator.  Then  the  only 
question  is,  whether  it  appears  on  the  face  of  the  de^ 
claration,  that  the  plaintiff  necessarily  sued  in  her  re- 
presentative character  on  the  contract  stated  in  the  sixtli 
count.  That  depends  upon  the  fact,  whether  the  consider- 
ation for  the  promise  was  a  debt  which  accrued  due  to  the 
intestate  in  his  lifetime,  or  to  the  plaintiff  after  his  death. 
The  reasonable  presumption  is,  that  the  accounting, 
which  is  alleged  to  have  been  with  the  plaintiff  as  admi- 

(a)  4  r.  R.  377.  (6)  6  EaU,  405. 

(c)  Sir  7.  Jonet,  47.  (tf)  2  Li.  Raym.  1413. 

(e)  2  Sait,  395. 
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nUtratriKy  vras  in  respect  of  aums  due  to  the  intestate  in  bis 
lifetime,  JVilion  v.  Hamilton  {a).  Th^  sixth  count  does 
not  therefore  shew  a  cause  of  action  which  accrued  after 
the  death  of  the  intestate*  It  shews  only  that  a  promise 
was  made  after  his  death,  but  not  that  the  consideration 
for  that  promise  moved  from  the  plaintiff  to  the  defend- 
ant The  promise  and  the  consideration  together  con-: 
stitute  a  contract  binding  in  law.  And  if  the  consider- 
ation was  one  moving  from  the  intestate  in  his  lifetime  to 
the  defendant,  then  the  contract  declared  on  was  one  in 
.respect  pf  which  the  plaintiff  necessarily  declared  in  her 
representative  character. 


Campbdlf  contra,  was  stopped  by  the  Ck>urt« 

Lord  Tenteboen  C.  J.  By  the  23  H.  8.  e.  15.  it  is 
enacted,  ^^  that  if  any  person  commence  or  sue  any 
action,  bill,  or  plaint  of  debt  or  covenant  upon  any  spe^ 
cialty  made  to  the  plaintiff,  or  upon  any  contract  supposed 
to  be  made  between  the  plaintiff'  and  any  other  person  ; 
and  the  plainti£^  after  appearance  of  the  defendant,  be 
nonsuited,  or  a  verdict  pass  against  him,  the  defendant 
shall  have  judgment  to  recover  his  costs  against  the 
plaintiff."  Now  here  the  sixth  count  alleges  that  the 
defendant  accounted  with  the  said  plaintiff  as  adminis- 
tratrix of  and  concerning  divers  sums  of  money  from 
the  defendant  to  the  plaintiff,  as  administratrix,  before 
that  time  due  and  owing  and  then  in  arrear  and  un» 
paid,  and  upon  that  accounting  the  defendant  was  found 
to  be  indebted  to  the  plaintiff,  as  administratrix^  in  Ae 
sum  of  5000/. ;  and  being  so  indebted,  in  consideration 

(a)  1  A  {•  P,  445. 


thereof, 
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thereof,  promised  the  plaintiff,  as  administratrix,  to  pay  1829. 
to  her  that  sum  upon  request"  If  we  are  to  consider  -^ ^ 
the  promise  as  the  contract  made  between  the  plaintiff  against 
and  defendant,  then  it  is  a  case  within  the  very  words  of 
the  act  of  parliament.  If  we  are  to  look  to  the  con** 
sideration  as  part  of  the  contract,  I  cannot  say  that  the 
consideration  may  not  have  moved  from  the  plaintiff  to 
the  defendant.  Suppose  that  goods  belonging  to  the 
intestate  had  been  sold  by  the  plaintiff  to  the  defendant 
ailer  the  death  of  the  intestate,  she  might  sue  as  ad- 
ministratrix for  the  price  of  the  goods.  So,  if  the 
defendant  after  the  death  of  the  intestate,  had  received 
money  belonging  to  his  estate,  she  might  sue  for  that 
money  as  adminbtratrix,  and  she,  as  administratrix, 
might  account  with  the  defendant  respecting  such  mo- 
nies; and  the  consideration  for  the  promise  implied  by 
law  from  such  accounting  would  move  from  the  plain- 
tiff to  the  defendant  If  that  be  so,  then  it  seems  to 
me  that  the  sixth  count  states  a  contract  (within  the  very 
words  of  the  statute)  made  between  the  plaintiff  and  the 
defendant 

Batley  J.  In  TattersaU  v.  GroQte  (a).  Lord  Eldon^ 
speaking  of  the  statute  23H.S.  c.  15.,  says,  **  Attending 
to  the  language  of  that  act,  perhaps  we  may  be  autho- 
rized to  say,  that  the  sound  principle  on  which  the  ex- 
emption of  executors  and  administrators  rests,  is  not  the 
degree  of  ignorance  under  which  they  may  be  supposed 
to  lie,  but  that  the  exemption  founds  itself  on  the  de-  ' 
scription  of  the  actions  contained  in  the  statute  in  which 
costs  are  to  be  paid.  The  words  of  the  statute  are,  "  any 

(a)  8  Bos,  4;  Pul.  255. 

action. 
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1899.  action,  bill,  or  plaint  of  debt,  or  covenant  upon  any 
~  specialty  made  to  the  plaintiff  or  plaintiff,  or  upon  any 

^againac  cootmcl  sopposed  to  be  made  bdt^eeir  the  plaintiff  and 
any  other  person."  Th^4jac.l.  c.S.  does  not  carry 
the  matter  further.  The  exposition  of  the  early  cases 
seems  to  be,  that  if  the  contract  be  not  made  with  the 
ek'ecu^dr  or  administrator,  but'  with  the  testator  or  in- 
iestaie  'whom '  they  represent,  then  it  is  not  an  action 
upon  a  conti*act  supposed  to  be  made  with  the  plaintiff 
and  any  other  person  in  the  language  of  the  act.''  That 
applies  to  the  present  cftse.  The  sixth  coant  states  a 
contract  made  with  the  administratrix. 

Parke  J.  There  Is  certainly  a  discrepancy  between 
the  CjBSes  on  this  subject  But  looking  at  the  words  of 
the  statute  instead  of  the  decided  cases,  there  can  be  no 
doubt  that  the  contract  stated  ih  the  sixth  Count  was 
one  made  between  the  plaintiff  and  another' person  with- 
in the  very  words  of  the  statute  2S  Hen.  8.  c.  15.  The 
defenilant  is,  therefore,  entitled  to  his  costs.  The 
Master  wUl  distinguish  .between  the  counts  in  which  the 
plaihtiff  sues  on  promise?  to  the  intestate,  and  those  in 
wMch  ^he?  sues  on  h^r  ownf  right. 

Rule'dbsoltrte(a). 


The,  Master  allowed  the  defendant  the  costs  upon 
the  sixth  count  only,  and  reduced  the  aoiount  claimed 
by  fciip  nearly  one  Iialf. ' '     ,  '  /      '. 

(a)  See  tl^  cases  of  J9nes,  AdmiaiHratwr^  v.  fFi^mt,  0  M'  i  S.  17S.  ^ 
Zakaikh  v.  J^agSt  \  B.^  A.  386. ;  Barnard  v.  BiffUn^  ZB,^  A.2\B*\ 
Fartridger.Cbttrf,  5Prke,4t^, 
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'    .    -■  I     ,  M'  1829. 

,  Arlett  against  iiLLu^  Jcmbn*  Shspvord,  «iiid  • 
i   Others*'     '  j-'>>i  ,    -ui  >   •.    . 

I  .J   .  •   :  '.ill  ,    li    U.i     >  >iU,*r       « 

THE  dedaration   stated  that  the  defendants,  on  a  iVe^MMlbr 
...       t    "  .  .     ^.    (.   •        ••  77^..i'j.       breidLing and 

day  therein  named,  and  on  divers  other  days  and  entering  the 

'  J  ij  ,1.     .  rH»\     '■    -v/^  pkintiff*t  doM 

times  between  that  day  and  the  commencement  of  the  and  treMlinff 

'     '      '     '    "^^    •'     "  '^'^    '       "^         *'    "     '  •  downtheg^ 


&e* »  and  breaking  and  destroy  trig. tl^e  bed|;es  And  feiK^  of  ^tb^,plaint|£^  &c.  The  defendant* 
ai  to  all  the  trespasses,  pleaded  that  the  plaintia'k  close  was  parcel  of  tne  m 


i  manor  of  C,  and 
that  a  certain  foesiuage,  and  Ibpr  aorea  f^f  ^nd,  .w|t|>  ih^  a|iByrtei)[|m6fv^at  the  said  leTeral 
times  when,  &c.  were,  and  from  time  immemorial  had  been,  within  and  parcel  of  the  said 
manor,  and  a  .qistomai^  te|i#hient ,  of -^  that  maaar ;  and  thai  «te|a  the  said  manor 
there  was,  and  from  time  whereof,  &c.  there  haa  been  an  ancient  custom  thai  every 
customary  tenant  of  the  taid  auttmBary  tkmmetU,  Witf»  the  apfiurtentaees,  should  have  com- 
inon  of  pasture  upon  the  plaintiff's  close.  That  J,  &,  heing  seised  of  the  said  customary 
tenement,  baring  occasion  to  use  his  common  of  pasture,  entered  the  close  in  which,  &c., 
and  put  his  catUe  in,  aiid  because  the  hedges  and  iences  had  been  improperly  erected, 
ihrtfr  them  down.  Replitetion,  denying  the  custbm  fdr  the  cJntbmary  tenant  of  the 
said  customary  tenement  to  have  common  pf  pasture,  up6i|  which  issue  was  joined.  Pica 
second,  a  prescrif^tive  right  of  common  of  tbri>ary  in  respect  of  said  customary  tenfr> 
ment,  consisting  <^r  a  roesyuage  and  laod«  Beplication,  denying  ^e  custom  in  respect  of 
auch  said  customary  tenement,  upon  whicli  issue  was  joined,  and  new  assignment,  that  the 
defen^apt  ^nterfd/pr  opier  pyrpo^  than  thoea  menaoned,  in  the  plea.*  It  appeued  in 
eridence,  that  at  the  time  of  the  plea  pleaded,  there  was  an  ancient  customary  tenement, 
ooBsisting  of  a  dw^llin^^iovseand  oi|t<but^ia^,  gavdan,  and  a  small  ^luaotity  of  land,  the 
customary  tenant  whereof  had  immemorially  enjoyed  such  common  of  pasture  in  the  plea 
roeiltioned  9  that  for  many  years  thb>defenftml  faad'  been  such  ctMloniary  tenant,  and  in 
1812  had  built  a  new  dwelling-house  on  a  part  of  the  garden ;  that  both  the  old  and  new 
dwelling-house  continued  to  be  oodujpiied  tin  t8d9,  'iftrhen  the  former  fell  into  decay,  and 
was  abandoned  by  the  tenant,  and  then  Remained  unoccupied  until  i%  was  finally  pulled 
down  in  1825,  from  which  tinie  there  had  bedn  no 'dwdHng-6ouse  on  tlie  tenement,  except 
the  one  built  by  the  defendant  in  1821 .  During  thg  years  in  w|^ch  both  the  old  and  new 
dwelling-houses  aret^  occupied,  the  tenant  of  toe  lormer  conunued  to  exercise  such  cus- 
tomary rights  on  the  wastes  of  the  manor  in  resfieG^  t^ereqf  as  he  (hi|d  before,  and  during 
that  period  it  did  not  appear  that  the  occupier  of  the  latter  had  exercised  any  customary 
rights  on  the  wastea  ^f  the  manor  in  reapea  thereof,  but  since  the  new  dwelling-house  had 
been  alone  occupied,  the  customary  tenant  of  the  tenement  had  claimed  and  enjoyed  all  the 
same  rights  in  respect  thereof  as  had  been  claimed  and  enjoyed  at  any  former  period,  and 
among  others,  the  customary  right  stated  in  the  second  plea :  Held,  that  upon  this  evidence, 
the  defendant  was>entilled  to  bs^  the  issue*  jobcii'upmi^'tb^mght^  df  common  of  pasture 
found  for  him  in  respect  of  an  ancient  customary  tenement. 

It  appeared  thai  the  dtfetidHnts  eomdiitled  on^  tfr^iiiuV  liy  bftakhig  down  a  large  portion 
of  the  fence  which  was  standing  upon  the  plaiatifr|s  clqse,  which;  the  plaintiff  had  then 
newly  erected  upon  the  common,  and  that  the  defe^dnlntb  did  io,  ^Jlly  intending  to  asaert 
and  preserve  their  rights  of  common  of  pasture  and  of  turbary ;  but  that  they  broke  down  much 
more  of  the  fence  than  was  necessary  for  tbe  convenient  ingress^  and  egress  of  men  and 
commonable  cattle,  into  and  upon  that  part  of  the  close  which  was  indcned  by  the  fence, 
and  that  diey  did  not  Intend,  at  the  time" of  committing  the  trespass,  to  exercise  any  of  the 
aaid  rights  of  common,  nor  had  the^  with  them  any  conn^onahle  cattle ;  Held,  that  upon 
this  evidence  the  defendants  were  entitled  to  have  the  issue  found  for  them,  upon  the  plea 
of  "  not  guilty  "  to  tbe  new  assignment. 

Qoasre,  Whether  the  defendants  were  entitled  to  have  the  issue  on  tha  right  of  common 
of  iMiary  found  for  them. 

suit, 


872  CASES  IH  TRINITY  TERM 

1829.  suit,  broke  and  entered  a  certain  close  of  the  plaintif!^ 
and  forced  and  broke  open,  broke  to  pieces,  damaged, 
and  spoiled,  divers  gates  of  the  plaintiff  on  the  said  close, 
and  the  locks,  staples,  and  hinge^  respectively  affixed  to 
the  same ;  and  that  they  trampled  upon,  consumed,  and 
spoiled,  the  grass  of  the  plaintiff  growing  in  the  said 
close,  and  broke  down,  prostrated,  and  destroyed,  a 
grelit  part  of  the  hedges  and  fences  of  the  plaintiff  there 
standing  and  being ;  and  threw  large  quantities  of  earth, 
stones,  and  rubbish,  into  and  upon  the  said  close. 
Second  count,  that  the  defendants  on  the  same  day  and 
year,  afterwards  seized,  took,  and  carried  away,  divers 
large  quantities  of  earth,  stones,  and  wood,  of  the 
plainti£^  and  converted  and  disposed  thereof  to  their 
own  use.  Plea  first,  not  guilty.  Issue  was  joined  on 
the  said  plea.  Plea  second,  as  to  all  the  said  trespasses 
in  the  first  count,  that  the  said  close,  before  and  at  the 
said  several  times,  where,  &c.  was  within  and  parcel  of 
the  manor  and  hundred  of  Crondall  in  the  said  county, 
and  that  a  certain  messuage  and  diverSf  to  mt^  four  acres 
qfland^  with  the  appurtenances^  situate  in  the  tything. 
and  parish  of  Yateley^  at  the  said  several  times,  when,  &c. 
were,  and  from  time  immemprial,  had  been  within  and 
parcel  of  the  said  manor  and  hundred,  and  a  customary 
tenement  of  that  manor^  demised  and  demiseable  by 
copy  of  the  court  rolls  of  the  said  manor,  by  the  lords  of 
the  said  manor  and  hundred,  or  by  their  steward  of  the 
court  of*  the  same  manor  for  the  time  being,  to  any 
person  or  persons  willing  to  take  the  same  in  fee  simple, 
at  the  will  of  the  lord  of  the  said  manor  for  the  time 
bdng,  according  to  the  custom  of  the  said  manor.  And 
that  within  the  said  manor  there  was,  and  from  time 
whereof  the  memory  of  man  was  not  to  the  contrary,. 

there 
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there  bad  been  a  certain  ancient  and  laadable  custom 
there  used  and  approved  of,  that  is  to  say,  that  all  and 
every  the   customary  tenant  and  customary  tenants  of 
of  the    said    customary  tenement,  with    the   appur- 
tenances for  the  time  being,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  have,  and  each  of 
them  hath  had  and  have,  and  each  of  them  bath  used, 
and  been  accustomed  to  have,  and  of  right  ought  to 
have  had,  and  still  of  right  ought  to  have,  for  himself 
and  themselves,  his  and  their  &rmers,  occupiers  of  such 
customary  tenements,  with  the  appurtenances^  for  the 
time  being,  common  of  pasture  in,  upon,  and  throughout 
the  said  close»  in  which,  &c. ;  for  all  their  commonable 
cattle,  levant  and  couchant,  in  and   upon  the  same 
customary  tenement,  with  the  appurtenances,  every  year, 
at  all  times  of  the  year,  at  his  and  their  free  will  and 
pleasure,  aa  belonging  and  appertaining  to  such  cus- 
tomary tenement.    And  the  defendants  in  their  said 
second  plea,  then  in  due  form  alleged  the  admission  of 
the  defendant  John  Sheffbrd  long  before  any  of  the  said 
times,  when,  &c«  to  the  said  customary  tenement,  his 
entry  thereon,  and  seisin  thereof  in  fee,  and  that  at  the 
several  times,  when,  &a  he  was  in  the  actual  occupation 
thereQ^   and   entided   to  such  common  of  pasture  as 
therein  aforesaid;   and  that,  therefore,  the  said  John 
Shfffbrd  at  the  sud  several  times,  when,  &c.  having 
occasion  to  use  his  common  of  pasture,  in  his  own  right, 
and  the  said  other  defendants  as  his  servants,  and  by  his 
command,  at  the  said  several  times,  when,  &c  entered 
the  said  close  in  which,  &c.  in  order  to  put,  and  did  then 
and  there  put  into  and  upon  the  same  his  cattle^  being 
said    John  Sh^ffbrePs  commonable    cattle^   levant  and 
couchant,  in  and  upon  the  said  customary  tenement  to  use 
the  said  common  of  pasture;  and  in  so  doing,  aqd  in  the 

removal 
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1829.  removal  of  obstructions  to  the  enjoyment  of  the  said  r%Iit 
of  common,,  tbey  had  necessarily  committed  certain  acts 
wUich  tbey  averred  to  be  the  Same  supposed  traspasses 
specified  in  the'introdaetory  part  of  the  plea,  and  com- 
plained of  by  the  plaintiff  in  the  first  count  of  his  de- 
daratioo«-  To  this  plea  the  plaintiff  replied,  that  at  the 
said  several  timfls,  when-,  &cw' there  was  not  within  the 
said  manor,  noit  bad  there  been  from  time  whereof  the 
memory  of  man  i^  not  t?o  the  contrary,  the  said  custom 
in  the  said  plea  nkentioned,  there  used  and^  approved  of, 
(setting  out  the  same  in  the  same  terms  in  which  the 
defendants  bad  pleaded  it  in  their  plea).  Upon  which 
plea  and  replication  j  the  second  issue  was  joined  between 
the  parties.  The  defendants,  as  to  all  the  trespasses  in 
the  declaration,  except  as  to  the  taking  and  carrying  away 
the  earth  and  stones  in  the  last  count  mentioned,  and  con- 
verting and  disposing  thereof  to  their  own  use;  pleaded 
thirdly,  as  to  the  said  close,  in  which,  &c.  and  the  said 
messuage  and  land,  precisely  as  in  the  second  plea  above 
stated,  and  then  alleged  a  custom  (in  the  usual  form)  within 
the  manor,  that  all  and  every  the  .customary  tenants  of  the 
customary  tenement,  Sec.  anci  their  servants,  &c.  should 
have  common  of  turbary  in,  upon,  and  throughout  the 
said  close,  in  which,  &c  to  cut,  dig,  and  take  turf,  in 
and  upon  the  said  close,  and  to  carry  away  the  same  for 
necessary  fuel,  to  be  spent,  burnt,  and  consumed,  in  and 
upon  the'  said  messuage,  with  the  appurtenances,  every 
year,  and  at  all  times  of  the  year,  as  occasion  hath  re- 
quired, as  to  the  said  customary  tenement  and  messuage^ 
with  the  appurtenances  belonging  and  appertaining.  The 
plea  then  alleged  the  admission  of  the  defendant,  his 
entry  and  seisin,  ahd  then  justified  the  trespasses  for  the 
purpose-  of'  «sing  the  common  of  turbary,  as  in  the 
second  plea.     The.  "plaintiff  in  bis  r^lication  denied 

the 
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tbecustoniy  wad  upon  that  pl^.  and  replication  issue  J  829. 
was  joined.  Tb^  plaintiff  newly  assigned,  that  be 
brought  his  acticHi,,  no^  only  for  the  trespasses  ini  the 
introductory  part3  of  the  second  tod  thirdi  ple^  nien«> 
tioned^  bujt  also  for  ihat  the  defendants  on  the  said  days 
and  times,  in  th«  declaration  mentionedi  on  other  oc*> 
casions  and  for  other  purposes  than>  those  in-  the^ 
said  pleas  respectively  mentioned,  and  in  a-  gneater 
degree  and  to  a  greater  extent,  and  with  more  force  and 
.violence  than  was  necessary  for  abating  the  said  mif^oted 
obstructions  in  the  said  pleas  ifespectively  mentioned, 
committed  the  said  trespasses  in  the  introductovy  parts 
of  those  pleas  respectively  mentioned.  And  also  for 
that,  the  defendants  on  the  days  and  times  in  the  decla* 
ratbn  mentioned,  with  force  and  arms,  &c«  broke  and 
entered  the  said  close  of  the  plaintiff,  in  the  declaration 
mentioned,  and  with  their  feet  in  walking,  trod  down,, 
trampled  upon,  and  spoiled,  the  grass  and  herbi^  of 
the  plaintiff  there 'growing,  to  wit,,  of  the  vahie  afore- 
said, and  broke  down  and  destroyed  the  said  part  of  the 
hedges  and  fences  of  the  plaintiff  belonging  to  (be  said 
close,  on  other  occasions  and  for  other  purposes  than  in 
those  pleas,  or  any  or  either  of  them  mentioned ;  in 
manner  and  form  as  the  said  plaintiff  had  above  thereof 
complained  against  them  the  said  defendants;  and  that 
the  said  trespasses  above  newly  assigned*  were  other  and. 
different  trespasses  than  those  trespasses  in  tliose^ileaa,  or. 
any  or  either  of  them  mentioned,  4nd  tbemn  attenipted 
to  be  justified.  To  this  new  assignment,  the  de&ndantS'^ 
pleaded  not  guilty ;  upon  which  iasue  was  jovfie^^ 

At  nisi  prius  a  verdicit  was  fpmd  for  the  pkfaitiff' 
subject  to  the  award  of  a  barrister,  with  power  to.  him 
to  order  a  nonsuit  to  be  returned  on  the  back  of.  the  • 

reoord* 
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1S^9.       nMX>rdy  in  case  he  should  award  in  favour  of  the  d&- 

*       i«idants.    He,  by  his  award,  after  setting  out  the  plead- 

ngnirut       ifkgs  Bs  above  mentioned,  stated  as-  fellows :  —  First,  I 

£LU8t 

find,  that  the  defendants  were  not  gmltjr  of  the  tres- 
passes, except  as  to  such  of  the  same  as  were  confessed 
and  specified  in  the  introductory  parts  of  the  second  and 
third  pleas  hereinafter  particularly  specified;  and  diat 
the  seteral  acts  were  proved  to  have  been  committed  on 
the  same  day,  the  7th  of  March  1M6,  at  the  same  time 
and  on  the  same  occasion,  in  the  manner  and  nnder  the 
circumstances  hereinafter  particularly  specified. 

I  find  the  second  issue  in  favour  of  the  defendants. 
And  as  to  the  facts  relating  thereto,  I  find,  that  within 
and  parcel  of  the  said  manor,  long  before  and  on  the 
7th  day  of  March  1826,  and  at  the  time  of  the  plea 
pleaded,  there  was  an  ancient  customary  tenement  con- 
sisting of  a  dwelling  house  and  outbuildings,  garden, 
and  small  quantity  of  land,  the  customary  tenant  whereof 
had  immemorially  enjoyed  in  respect  thereof^  such 
common  of  pasture  as  in  the  said  plea  mentioned,  and 
also  generally  through  the  wastes  of  the  said  manor,  of 
which  the  said  close,  in  which,  &c.  until  the  grant  and 
ittclbsure  hereinafter  mentioned,  bad  been  parcel.  That 
ibr  many  years  the  defendant,  John  Sheffbrd,  had  been 
such  customary  tenant,  and  in  1812,  when  the  dwelling- 
house  and  garden  were  leased  to  and  in  the  occupation 
of  TTtomas  Copperthvxtite^  had  built  a  new  dwellings 
house  on  a  part  of  the  garden  by  the  sufferance  of  the 
said  Thomas  Cqppertkaoaite ;  that  both  the  old  and  new 
dwelling»honse  continued  to  be  occupied  t3I  the  year 
1823,  when  the  former  fell  into  decay,  was  abandoned 
by  the  tenant,  and  then  remained  unoccupied  until  ie 
was  finally  pulled  down  in  1825,  from  which  time  there 

had 
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bad  been  no  dweUlpg-house  on  the  said  tepemen^  except       182Q. 
the  QW  built  by  John  Shfffbr4  in  1812,    During  the       Xiixit* 
years  !»  wbieh  both  the  old  and  new  dwelling-houses        ^ainu 
were  iinoGicu.pied>  the  tenant  of  the  former  pontinu^  to 
exercise  euch  euetomary  rights  on  the  wastes  of  the 
manor  in  resp^t  (hereof  as  he  had  before,  and  during 
that  period  it  did  not  appear  that  the  occupier  of  the 
ktter  bad  exes^ed  any  customary  rights  on  the  wastes 
of  the  fnattpr  in  respect  tber^f.     But  since  the  new 
dweUing'-hoiise  had  been  alone  occupied^  the  customary 
tenant  of  cbp  tenement  had  daimed  and  enjoyed  all  the 
same  rights  ia  respect  thereof  as  had  been  claimed  and 
enjoyed  at  any  former  period,  and  aP9ong  others  the 
customary  right  stated  in  ,the  second  plea. 

And  I  fiirther  find,  that  on  the  31st  of  October  1825, 
llie  Dean  and  Chapter  of  Winchester,  lords  of  the  said 
manor,  granted  by  the  rod  to  the  plaintiff  the  close  in 
wUroh^  &c.  being  at^hi^  tinie  parcel  of  the  waste  of  the 
iuaioor,  IP  ko^d  to  him,  his  heirs  and  assigns  for  ever,  a.c- 
joording  to  ihj^  ^stp^m  of  the  said  manor,  at  a  certain 
yearly  reni;,  and  all  other  burthens  and  services;  and  that 
4fae  plaintiff  paid  a  fine  of  8/.  and  was  admitted  tenant;  and 
that  the  inclosure  of  the  said  close  was  made  by  the  said 
f>lainuff  in  pursi;^noe  of  apd  claimii^g  under  thi$  grant, 
which  inclosure  was  duly  presented  as  an  je;pcroachment 
At  the  jnext  annual  court  of  the  xi^anor  held,  in  October 
1826.  In  support  of  the  validity  of  this  grant,  the 
iSQunsel  for  the  .plaintiff  produced  a  great  deal  ofevidence, 
which  they  contended  proved  the  ^e^tence  of  an  im- 
memorial custom  for  the  lord  of  the  said  manor  for  the 
time  being,  of  his  omi  &ee  will,  and  without  the  consent 
ofthehomagers  asanecessaryconditbn,but  in  open  court, 
10  grant  parcels  of  the  waste  in  severalty  to  be  held  by 
copy  of  court  roll  according  to  the  custom  of  the  manor. 

Vol.  IX.  Yy  .  And 
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1829.  And  I  find  and  declare  that  no  such  custom  was  proved' 
jij^jjpfg  They  also  contended,  that  if  the  consent  of  the  homagers 
Elu^  ^^  essential  to  such  custom,  either  in  law  or  in  fiict  as 
part  of  the  same,  presuming  the  same  to  have  existed, 
such  consent  was  proved  to  have  been  given  in  the  case  of 
the  grant  above  mentioned  to  the  plaintiff*.  And  I  find 
and  declare,  that  such  grant  was  made  without  any  con- 
sent or  acquiescence  therein  of  the  said  homagers.  The 
counsel  for  the  plaintiff*  then  produced  evidence  to  shew, 
that  the  wastes  of  the  manor  remaining  uninclosed  after 
the  said  grant  to  the  plaintiff*  furnished  sufficient  common 
of  pasture,  to  satisfy  the  rights  of  all  the  tenants  of  die 
manor  having  commonable  rights  of  pasture  on  such 
wastes,  and  contradictory  evidence  was  produced  on 
this  point  on  the  part  of  the  defendants.  And  I  find 
and  declare  that  it  was  not  proved  that  there  was  such 
sufficiency  as  last  above  mentioned. 

I  find  the  third  issue  in  favour  of  the  defendants; 
and,  as  applicable  to  this  issue,  I  find  all  the  same 
fiicts  already  stated  in  relation  to  the  said  tenement, 
the  old  and  new  dwelling-house  thereon,  and  the  ex- 
ercise of  rights  in  respect  thereof,  and  also  in  rela- 
tion to  the  grant  of  the  31st  of  October  1825  to  the 
plaintiff  the  inclosure  under  the  same,  and  the  alleged 
custom  or  customs;  and  also  that  it  was  not  proved 
that  there  was  a  sufficiency  of  common  of  turbary  lefl 
upon  the  wastes  of  the  manor  remaining  uninclosed 
afler  the  said  inclosure  by  the  plaintiff  to  satisfy  the 
fights  of  all  the  tenants  of  the  manor  having  common- 
able rights  of  turbary  on  such  wastes,  &c. 

And  as  to  the  new  assignment,  I  find  that  the  defend- 
ants were  not  guilty  of  the  trespasses  so  newly  assigned, 
or  any  of  them,  or  any  part  thereof.  And  as  to  all  the 
facts  relating  to  that  issue,  I  find  that  the  defoidants, 

on 
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on  the  7th  day  of  March  1826,  being  the  only  day  on  1829. 
which  any  trespasses  were  proved,  committed  one  tres* 
pass  by  breaking  down  a  large  portion  of  the  fence  afftmrn 
which  was  then  standing  upon  the  said  close,  in  which, 
&c.  and  which  the  said  plaintiiF  had  then  newly  erected 
as  the  inclosure  of  the  said  close,  in  which,  &c.;  that 
they  did  so,  really  intending  thereby  to  assert  and  pre*- 
serve  the  commonable  rights  of  pasture  and  turbary  of 
the  defendant,  John  Sheffbrd^  particularly  set  out  in  the 
second  and  third  pleas,  over  and  upon  the  said  close,  in 
which,  &c.  the  said  John  Shcffbrd^  then  being  lawfully 
entitled  to  such  rights,  whether  the  exercise  of  them  or 
either  of  them  was  or  was  not  suspended  in  law  by  reason 
of  any  of  the  facts  hereinbefore  found  by  me ;  but  that^ 
upon  the  occasion  of  committing  the  said  trespasses^ 
they  broke  down  much  more  of  the  said  fence  than  was 
necessary  for  the  convenient  ingress  and  egress  of  men 
or  commonable  cattle  into  and  upon  that  part  of  the 
said  close  in  which,  &c,,  which  was  inclosed  by  the  said 
fence,  or  for  the  convenient  cutting  or  carrying  away  of 
turf  from  the  said  part  of  the  smd  close;  and  that  they 
did  not  intend  to  exercise  any  of  the  said  rights  of  com- 
mon at  the  time  of  committing  such  trespass,  nor  had 
they  with  them  any  commonable  cattle,  nor  any  instru- 
ment for  the  cutting  of  turf,  nor  did  they,  in  factj 
then  or  before  the  commencement  of  the  said  action, 
turn  on  any  commonable  cattle  thereon,  or  cut,  dig,  or 
take  away  any  turf  for  fuel  therefrom ;  and  that  by  the 
said  trespasses  they  did  damage  to  the  plaintiff  to  the 
amount  of  lOs.,  at  which  sum  I  assess  the  damages  of 
the  plaintiff  upon  the'  said  new  assignment,  if  it  shall 
appear  to  the  Court  that  the  plaintiff  is  entitled  to  a 
verdict  thereon  by  the  facts  stated  by  me  in  regard 
theretoi  And  I  do  further  award  and  order,  that  the 
Yy  2  said 


<80  CASES  iH  TRINITY  TERM 


Amun 
Stxif. 


1629I.  mid  verdict  shall  be  vacated,  and  a  nonsuit  shall  be 
returned  on  the  back  of  die  record ;  and  that  the  asso* 
date  shall  deliver  the  postea  to  the  attorney  of  the  said 
defendants,  for  him  to  sign  judgment  and  to  tax  his 
costs  thereon. 

A  rule  nisi  was  obtained  for  setting  aside  this  awardi 
upon  the  ground  that,  upon  the  facin  stated  on  the 
awatd,  the  issues  on  the  second  and  third  pkas,  and 
on  the  plea  of  not  guilty  to  the  new  assignment,  should 
have  been  found  for  the  plaintiff. 

The  Jiionm^Generaly  Sehs^^  and  Serjt.  E.Lawes^  oo 
a  former  day  in  this  term,  shewed  cause.  The  defend- 
ants proved  the  issues  joined  on  the  special  pleas, 
and  the  award  is  therefore  right.  The  defendant  claims 
by  the  second  plea  a  prescriptive  right  of  common  of  pas- 
ture, in  respect  of  an  ancient  customary  tenement,  in  the 
early  part  of  the  plea  averred  to  be  a  messuage  and  four 
acres  of  land.  The  defendants,  therefore,  were  bound 
to  prove  diat  there  was,  at  die  time  when  the  trespasses 
were  committed,an ancient  customu^  tenement  consisting 
of  a  messuage  and  land.  The  arbitrator  was  of  opinion 
that  they  had  proved  that  allegation ;  but  he  has  stated 
the  facts  spedally,  in  order  that  the  opinion  of  the 
Court  might  be  taken,  whether  he  had  formed  a  correct 
judment  on  that  point.  He  has  found,  that  at  the  time 
when  the  trespasses  were  committed,  there  was  an 
ancient  customary  tenement,  consisting  of  a  dwelling- 
house  and  outbuilding,  garden,  and  small  quantity  of 
land)  in  respect  <^  which  the  tenant  had  exercised  a 
right  of  common  of  pasture  over  the  locus  in  quo.  Now, 
if  the  award  had  stopped  here,  it  is  quite  clear  that  the 
issue  would  have  been  proved  literally.  But  it  is  further 
stated  that  the  dwelling-house,  existing  at  the  time  when 

the 
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the  trespasses  were  cominittedy  had  been  built  ia  1812^ 
and  that  the  old  one  had  been  pulled  down  in  lft25» 
That  fiict  does  not  disprove  the  allegation  in  the  plea, 
that  there  was  an  ancient  customary  tenement  con- 
sisting of  a  messuage  and  land.  According  to  the  Termes 
de  la  Ley  (a),  the  word  messuage  is  derived  from  the 
French  word  maiaoo,  or  mansion,  which  is^  no  other 
but  a  place  of  abiding  or  habitation,  and  yet  (it  is  there 
said)  messuage  in  our  law  contains  more  than  the 
very  place  of  habitation ;  for  a  house  and  a  messuaf^s 
differ,  in  that  a  houise  cannot  be  intended  other  than  the 
matter  of  building,  but  a  messuage  shall  be  said»  all  the 
mansion  place,  and  the  curtelage  shall  be  Cakwi  as  pared 
of  the  messuage,  20  H.  7.  Keihxy^foU  57  a*;  and  by  the 
name  of  a  messuage  the  garden  and  curtelage  shall  pass, 
Plawden,Jbl.\7la.  The  pulling  down,  therefore,  of 
one  house  and  erecting  another  in  its  stead,  even  on  a 
different  site,  would-  not  destroy  the  customary  tenement, 
that  is,  the  messuage  and  land,  to  which  the  right  of 
common  was  appurtenant*  Besides,  the  fiict  of  a  dwelling* 
house  (which  constitutes  a  messuage  in  part)  not  being 
an  ancient  building,  is,  with  reference  to  the  right  of 
common  of  pasture,  wholly  immateriaL  The  right  of  the 
tenant  to  turn  on  the  waste  is  measured  by  the  number 
of  catde  levant  and  couchant  on  his  land,  that  number 
which  the  land  is  capable  of  supporting  in  winter. 
Now,  if  the  tenant  builds  on  the  land  in  respect  of  which 
he  has  his  right  of  common  of  pasture,  he  thereby 
diminishes  the  quantity  of  land  capable  of  supporting 
commonable  cattle  in  wiat^,  and  consequently  the 
number  of  cattle  entitled  to  depasture  on  the  land, 
so  that   the   lord   will    be    thereby   benefited,   rather 


AftLnv 

aeaiMSl 


(a)  p.  *iOS. 

Yy  3 


than 
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1829.      than  otherwise.     Where^  therefore,  eommon  of  pasture 
"       is    claimed   by   castom,    and    issue    is  joined  on  the 

Arlvr 

rtgaintt       castom,  although  the  antiquity  of  the  messuage  •  may 

£llis« 

be  involved  in  the  issue,  the  antiquity  of  the  building 

or  habitation  which  constitutes  the  messuage  in  part 
is  not  involved  in  it ;  it  being  wholly  immaterial, 
with  reference  to  the  lenrd  or  tenant,  whether  the 
building  be  an  ancient  or  a  modern  one, -^  the  right 
of  the  tenant  depending  upon  the  number  of  cattle 
levant  and  couchant  upon  his  land,  and 'Dot  In  any 
degree  upon  the  nature  of  his  building  or^  hfSrftatton. 
It  is  certainly  stated  in  Viner's  Abr.  tit.  CoTnm(nli'{M)lT. 
that  houses  newly  erected  cannot  have  right  of  common 
where  it  is  claimed  by  prescription,  and  for  Ant  Coskcrd 
V.  Wingjielctf  Trin.  SO  Eliz.  is  cited.  \E%flt  case 'is  re- 
ported in  Owen,  4. (a);  GodboU,  96.  pi.  lia*;  Ander^ 
soHf  151.  pi.  200.;  Goldesborough^  38.  pi.  13.  t  S^fottte^'Sl.; 
2  Leonard,  44.  The  plaintiff  declared  in  replevin ;  the 
defendant  avowed  taking  the  plaintiff's  cAttlb/  damage 
feasant.  The  plaintiff  pleaded'  in  bftr,  that'J9.'iliras  ^ 
ancient  town,  and  that  all  the  inhabitants  wfthin  the  said 
town  (except  the  parson,  infants,  and  tb^  inhabitants  of 
some  particular  houses)  have  used  to  h^e  bonimon  of 
pasture  for  all  cattle  levant  and  cbuchant 'within  the  said 
town.  The  defendant  replied,  that  the  hous^  in  respect 
of  which  common  was  daitned,  was  i>uilt  wtthih  'thirty 
years  last  past,  and  that  beforie  that  time  xh^te  had  not 
been  any  house  there :  and,  upon  demurrer,  the  question 
was,  whether  he  should  have  commX>n  in  respect  of 
this  new  erected  house;  and  according  to  the  report  in 
Owen,  4.,  all  the  justices  agreed  that  it  was  impossible 
to  have  a  common  time  out  of  mind  for  a  house  that 

(a)  By  the  nama  of  Wakefield  y,  CeuioniL 

was 
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bailded  within  the  thir^  years.     According 
report  in  Leonard^  Skuttleux^ik^  arguendo,  put  this 
**  If  the  hoQse  of  a  freeholder  which  hath  used  tc 
such  common  doth  fall  down,  and  he  erecteth  i 
house.in  another  place  of  the  land,  he  shall  have 
mon  to  that  new  erected  house  as  before."     It  ap| 
too,  by  the  report  in  Saxnlle^  that  a  fact  which  exists  i 
case  was  there  expressly  negatived ;  for  it  is  there  si 
that  no  other  house  was  built  in  the  said  place,  p 
thereof,  before  the  said  thirty  years ;  and  accordir 
that  report  the  judgment  was,  that  the  custom  s 
could  not  extend  to  new  houses  erected  within  the  t 
TKAere  no  house  was  ever  bidU  before.    It  does  not,  tb 
fore,  follow  from  that  decision,  that  the  custom  wc 
not  extend  to  a  case  where,  an  old  house  having  fa 
into  decay,  a  new  house  was  erected. 

As  to  the  pleas  of  common  of  turbary,  inasmuch  as  t 
bary  can  be  claimed  only  in  respect  of  a  house,  there 
greater  difficulty.    If  the  lord  be  prejudiced  by  the  s 
stitution  of  the  new  house  for  the  old  one,  it  would  se 
to  follow  that  the  right  of  turbary  may  be  suspend 
LuUrePs  case  (a)  is  an  authority  to  shew,  that  if  a  n 
has  estovers  either  by  grant  or  prescription  to  his  hou 
he  may  make  alterations  in  the  house  without  destroyi 
the  prescription,  provided  no  prejudice  accrue  to  t 
owner  of  the  wood ;  and  that  he  may  even  build  new  chii 
neys,  or  make  an  addition  to  his  house;  but  he  cann 
employ' or  spend  estovers  in  the  new  chimneys,  or  in  tl 
part  newly  added.     Now  here  it  is  not  found  that  t) 
new  house  was  such  as  to  require  more  fuel  than  the  ol 
one,  and,  therefore,  it  does  not  appear  that  the  lord  woul 
be  prejudiced  by  it     Besides,  according  to  IjuttreV 

(a)  4Cofo,87. 

Y  y  4  case 


Exuita 
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1889.        case  (a),  where  a  man  has  any  thing  appendant  or  ap- 
--  purtenant  to  a  hoase  or  mill,  the  most  perdurable  part 

AllURT 

agatnM  of  it  is  die  land  in  which  the  foundation  1%  and  upon 
which  the  whole  fabric  of  it  consists;  and  the  prescript 
tion  or  grant  shall  respect  the  most  dumble  part,  which 
in  judgment  of  law  includes  the  whole.  Then,  in  this 
ease,  the  land  is  the  most  perdurable  part,  and  the  pre- 
scription respects  the  land.  At  all  erents,  the  pulling 
down  of  the  ancient  building  did  not  destroy,  but  ait 
most  only  suspended,  the  exercise  of  the  right  of  com- 
mon of  pasture  or  of  tuibary.  The  defendants  might 
at  any  time  have  reviyed  that  rights  by  rebuilding  a 
house  upon  the  same  site  and  of  the  same  dimensions  as 
the  old  one.  Now,  here  the  plaintiff,  by  hb  replication, 
has  taken  issike  upon  the  existence  ef  the  ancient  right, 
and  not  upon  the  exercise  of  it  at  a  particular  time.  If 
he  had  intended  to  rely  upon  the  fiiet  of  the  house  then 
in  existence  not  being  an  ancient  bouse,  he  ought  to 
have  rqoined  that  fact  specially.  The  right  was  only 
an^Knded,  not  destro3Ped. 

.  As  to  die  question  on  the  new  ossigBment,  it  was  d»> 
eided  upon  the  former  argument  (i),  that  when  the 
lord  or  his  grantee  erects  fences  upon  the  common, 
the  commoner  may,  by  law,  destroy  them ;  and  that  the 
feet  of  the  defendant's  having  entered  upon  the  piaio- 
tiff's  close  and  thrown  down  the  whole  of  the  fences 
which  he  had  erected,  when  they  might  faav«  entered 
upon  the  close  without  throwiug  down  any  part  of  the 
fences,  was  not  evidence  that  they  entered  for  other  pur* 
poses  than  those  mentioned  in  the  plea,  and  did  not 
warrant  the  jury  in  finding  a  verdict  for  the  plaintiff  on 
the  new  assignment. 

(a)  4  Coke,  87.  (*)  7  ^.  ^  C  346. 

FoUetf 
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Fatten  cental    The  plainliff  is  entitled  to  the  veidiot'       iBfi9; 

on  the  issues  joined  on  the  pleas  daimkig  tights  of  bom* 

moD  of  pasture  and  of  tarbarj.     And  if  not*  he  is  at  all 

,  events  endled  to  «  verdict  on  die  new  assignment.     Tn 

sdpport  the  isaae  o£  a  customary  xight  of  common  of 

torbary,  appertainii^  to  an  ancient  capgkM  mess«age» 

ibr  fuel  iA  be  oonsutned  upon  snch  messuage^  the  and* 

qoity  of  the  iMssuage  b  an  essential  part  of  the  issne^ 

Buttstan  v.  Trerider  (a).     So  it  is  in  the  case  of  a  pre* 

seriptive  right  of  way  clsiaied  in  respect  of  an  ancient 

frecbiAl  messuage,  StaU  v.  Sioii{b) ;  because,  if  the  oom<- 

mencement  of  the  messttage  be  shewn^  the  preacription 

is  gone.     To  support  the  pleas,  the  defendants  were 

bound,  therefore^  to  shew  that  they  had  the  right  there 

daimed  in  respect  of  an  ancient  oopyhoU  messni^  at 

tfce  drae  when  the  trespasses  were  committed,  ArlM  v« 

EOisff).    If,  in  trespass^  a  prescriptive  Hght  of  com'' 

men  bt  pleaded,  «nd  issue  talien  on  the  presciiption,  and 

it  be  shewn  that  before  the  trespasses  were  committed 

the  right  was  released,  the  preacviptian  must  be  foand 

against  the  defendant,  Batkartam  v.  Greeu  (i£),  Domson 

v»  QHi  (e).     If,   therefore^  thene  was  not,  at  the  time 

when  thi3  trespasses  were  comantted,  sn  jmdent  mee* 

tuage  in  existence  to  which  the  right  was  eppunenant, 

the  defendants  liave  not  proved  their  plea.    It  appears^ 

by  the  fiicts  found  by  the  arbitratior,  thed^  at  the  time 

when  ^e  trespasses  were  committed,  there  was  not  any 

ancient  copyhold  mesanage  to  which  the  right  of  oons* 

mon  of  turbary  appertained.     There  was  no  dwellings 

house -excqpt  that  baik  in  ISIS;  and  from  the  tkne  when 

the  old  house  was  destroyed,  the  oecnpiers  of  the  new 

(a)  5  T.  R.  2.  (b)  16  JEati,  543. 

(r)  7£.iC.  346.  (<f)  Cro.  ESx.  593. 

(e)  I  East,  64. 

house 
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ISfid;  hoQse  claimed  the  right  of  common,  oonceiviDg  that 
they  had  a  right  so  to  do,  on  the  ground  that  the  new 
house  was  substituted  for  the  old.  But  a  right  of  this 
sort  cannot  be /n»Bj/i!rr^i2  to  a  new  house.  In  JFitz^  N.  B. 
182.  it  is  laid  down,  that  .^*  if  a  man  has  common  of 
estovers  by  grant,  he  cannot  build  a  new  house  and 
have  common  of  estovers  for  that  house.",  If  an  old 
houses  in  respect  of  whidb  common  of  estovers  has  been 
granted^  becomes  ruinous,  it  may  be  rqpaired,  or  if  it 
fidl  down,  it  may  be  rebuilt,  and  :the/ri^t  is  not 
destroyed;  but  it  must  be  rebuilt  on  the  same  fcund- 
ation,  and  must  eorreq>ond  in  sise  and  description  with 
the  ancient  house  of  which  it  is  suf^iosed  to  be  the 
continuance,  otherwise  the  grantor  of  the  right  of 
common  would  be  injured,  because  the  quantity  of  fuel 
required  for  the  new  house  might  differ  matfBriaUy  from 
that  required  for  the  old.  .If  the  house  be  repair^  it  is 
a  continuance  of  the  old  house;,  if  it  i>e  rebuilt  on  the 
same  site,  the  new  house  is  a  suhstitutioii  (for  ithe  old 
one...  In  a  trial  at. bar  between  Bryen  an4  Iddiie^{a\  in 
an  aodon^of  ttsflpess  fon  cutting  down  and  finritjfiiigavay 
wood,  and  the  defendant  justifying  Jisia^.^pmmoner  for 
estovers,  it  was  said,  that  if  an  ancient  cottage  which  had 
common  be  fallen  down,  and  another  cottage  is  erected 
m  tiie  place  where  the  old  cottage  stood,  this  is  no  new 
cottage,  but  it  may  claim  common  as  an  ancient  cottage 
by  prescription.*'  LuUreVs  case  shews  that  the  pre- 
scription for  common  of  estovers  is  not  destroyed  by 
altering  the  qualities  of  the  rooms,  provided  np  pre- 
judice be  done  to  the  owner  of  the  land,  or  by  building 
new  diimneys ;  but  estovers  cannot  be  spent  in  the  new 
chimneys.    In  Camper  v.  Andrews  (fi)  Lord  Chief  Justice 

(a)  Stylet,  446.  (6)  Ho&.  39. 

Hobart 
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Hobaft  says,  ^  if «  man  h&v«  common  of  esloven  to  his  1829* 
house^  and  ivffet  his.  bouse  to  fall  down,  he  can  now 
daim  no  esto^^  ;•  and  if  he  sue  for  it,  aad  the  ocber 
plead  that' bis  house  %  down,  he  shall  not  have  judg- 
ment wkh  a  eedbing  'of  execution  till  he  Have  re-edified 
bis  house.'  As  -in  a'  ^armntia  diarte  or  a  writ  of 
mesne^  where  the' defendant  pleads  that 'be  is  not  sued 
nor  distrained,  he  AM  have  judgtheat,  bnt.no  execution 
for  the  ppesent^  "  So  in  a  writ  of  dower  against  ther  beir, 
if  he  plead  that  ^  the  demandant  detains  ^Aeeyidenoe,  be^ 
shall  have'judgthetit  presently,  with  a  cesset  exeeudo. 
But  in  the  case  dP  estovers,  the  plaintiff  shall  be  baiired, 
^  at  the  time  ^  the  action  brought  he  hath  no  right  of 
estovers^  but  it  is  in  suq>ense ;  and  therefore  it  is  not  a 
perpetual  but  ^a  temporal  bar ;  and  if  he  re^ify  bis 
bouse  m  the  sanuplace^  he  shall  have  his  estovers  again* 
And  so,  I  think,  if  he  had  pulled  down  bis  boose  and 
built  it  again*''  Therefore,  if  the  original  messuage  be 
rebuilt  on  the  same  site,  the  right  to  the  torbary  for  the 
same  mess^aj^  wiU  revive;  and  that  is  quite  incon- 
sistent with  the  right  being  transferred  to  the  new  house. 
In  this  case  the  new  house  could  not  be  a  continuance 
of  or  a  Substitution  for  the  old  house,  for  the  two 
existed  at  the  same  time ;  and  if  the  right  be  trans- 
ferred to  the  new  house  because  it  stands  in  the  same 
garden  or  tenement,  upon  the  same  principle  it  might  be 
transferred  to  twenty  or  thirty  bouses  there.  In  Costard 
and  WtngJklcCs  case  (a),  it  was  agreed  that  he  who  set 
up  again  a  dew  chimney  where  an  old  one  was'  before, 
should  have  estovers  to  the  said  new  chimney ;  and  so, 
if  he  build  a  new  house  upon  the  foundation  of  an  old 
house,  that  he  should  have  common  to  his  said  house 

(«)  2  Leon.  44.     GM.  97. 

new 
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1^^.       new  erected.    So  if  tbe  house  iklleth  down,  and  the 

'        tenant  or  inhabitant  sets  up  a  new  house  in  tie  $ame 
Anttrr 

egBimi  place,  Ahot  if  a  man  hath  a  mill  and  watereourse  to  it 
time  out  of  mind,  whieh  he  hath  used  time  out  of  mind 
to  cleanse,  if  the  mOl  falleth  and  he  erecteth  a  new  miU 
there,  he  shall  have  the  watercourse,  and  liberty  to 
cleanse  it  as  he  bad  before.  The  plea,  therefore,  with 
respect  to  the  turbary,  the  right  to  which  can  only  exist 
ill  respect  of  die  boose,  is  not  supported  by  the  proof, 
becanse  the  defendants  have  not  proved  that  the  house 
in  respect  of  which  they  claimed  a  right  to  turbary  was 
an  ancient  building. 

The  same  objection  applies  to  the  common  of  pasture 
in  the  mode  in  which  it  is  pleaded.  The  enstom 
is,  in  tlie  plea,  stated  to  appertain  to  an  ancient  ctt»- 
tomary  tenement  consisting  of  a  messuage  and  land. 
IBayley  J.  The  defendants  have  proved,  that  at  the  time 
of  tbe  trespasses  committed,  they  had  an  ancient  cu»* 
tomary  tenement  consisting  of  a  messuage  and  land. 
The  fact  of  the  building  not  being  an  ancient  one  does 
not  disprove  the  allegation  that  there  was  en  ancient 
customary  tenement  consisting  of  a  messuage  and  land. 
The  defendants  have  not  tied  themsdves  down  by  the 
fom  of  the  issue  to  prove  the  antiquity  of  the  house; 
and,  with  reference  to  the  right  involved  in  the  issue 
joined  on  the  plea  of  common  of  pasture,  that  £ict  is 
wholly  immaterial.  Have  they  not,  therefore,  proven 
the  issue  in  form  and  substance?}  A  enstom  or  pre* 
scription  is  entire,  and  must  be  proved  as  laid  in  the 
plea,  Michdl  v.  Mortimer  {a).  A  plea  differs  in  this 
respect  from  a  declaration,  Miehetts  v.  Salwey  {b).  If 
a  defendant  prescribe  generally  for  common  for  com- 

(a)  Bt^,  209.  if)  ^B.tA.  565, 

monable 


monable  cattle,  the  plea  is  not  supported  by  evidence  of  1S29» 
a  right  of  common  for  some  particular  species  of  oom* 
OKViable  caUlle  only,  Moremood  v.  IVood  (« ).  So,  if  he 
prescribe  for  a  common  appendant  to  dOO  acres  in  four 
towns,  that  is  not  supported  by  evidence  of  a  right  of 
common  ap{)endaat  to  200  acres  in  two  towns,  MiteheU 
V.  Mortimers  and  if  the  right  be  claimiad.  in  certain 
land,  evidence  thuA  the  right  has  been  released  in  part 
of  the  land  will  defeat  the  prescription  so  laid,  iZo/Aer- 
ham  if.  Green  (b).  The  defendant  was,  therefore^  bound 
to  proves  in  support  of  the  issue  joined  on  the  plea  of 
common  of  posture,  that  the  messuage  was  an  aacient  ona. 
But  assuming  that  the  plaintiff  is  not  entitled  to  recover 
on  the  issue  joined  on  the  special  pleas,  he  must  have  a 
verdict  on  tbe  new  assignment  Unless  thece  were 
some  other  ancient  messuage  on  the  manor  belonging 
to  the  defendants  to  which  the  right  pleaded  belonged^ 
it  was  not. necessary  to  new  assign,  Sdott  r.  Sicit(c)}  but 
if  it  should  be  necessary,  there  is  a  new  assi^ment; 
and  it  is  clear  tliere  was  no  ancient  messuage  existing  at 
the  time  of  the  trespasses  newly  assigned.  It  Is  said 
there  wsls  only  one  act  of  trespass  provod:  that  is 
immaterial,  the  plaintiff  was  not  bound  to  prove  any 
act  of  trespass  to  which  the  justification  was  applit- 
<:able,  because  the  defendants  had  confessed  such  a  tresr 
pass  by  their  plea.  It  lay  upon  them  to  prove  the 
jight;  all  that  it  was  incumboU  on  the  plaintiff  to  do, 
was  to  shew  on  the  new  assignment  a  trespass  to  which 
the  justification  could  not.be  applicable,  and  he  has  done 
30:  and  it  is  found  also  that  the  defendants  did  not  com- 
mit the  trespass  for  the  purposes  mentioned  in  the  pleas. 

Cur.  adv.  vult. 

(a)  4  T.  A.  159.  (6)  Cro.  Eiix,  595.  (c)  16  Easi,  348. 

Lord 
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1698.  Lord  Tenterdsn  C.  J.  now  delivered  the  jadgment 

j^^^^„  of  the  Court ;  and  after  stating  the  pleadings  and  fiicts 
gp****  set  out  in  the  award,  proceeded  as  follows :  —  The 
arbitrator  thought,  upon  these  facts,  that  the  defendant 
was  entitled  to  a  verdict  on  the  issues  joined  on  the 
special  pleas,  and  on  the  plea  of  not  guilty  to  the  n«w 
assignment.  It  was  contended  in  argument  before  us,  that 
the  plaintiff  was  entitled  to  the  verdict  on  all  the  issues 
joined  on  the  special  pleas  justifying  the  trespasses  in 
the  exercise  of  rights  of  common  of  pasture  and  turbary, 
because  the  defendants  had  not  proved  that  they  had 
such  rights  in  respect  of  an  ancient  customary  tenement 
consisting  of  a  messuage  and  land.  We  think,  upon  the 
facts  stated  in  the  award,  that  the  defendants  were  em 
titled  to  have  the  issues  joined  on  the  custom  stated  in 
the  plea  justifying  the  trespass  in  the  exercise  of  a 
.  riglit  of  common  of  pasture^  and  on  th^  plea  of  not 
guilty  to  the  new  assignment,  found  for' them.  And  if 
the  defendants  ought  to  have  the  issue  joined  on  the 
plea  of  common  of  pasture  found  in  their  favour,  (in« 
asmuch  as  that  plea  applies  to  the  whole  declaration) 
it  will  jusdfy  the  award  of  the  arbitrator,  who,  pursuant 
to  one  of  the  terms  of  the  submission,  has  directed 
that  a  nonsuit  shall  be  entered  on  the  back  of  the 
record.  Under  these  circumstances,  it  becomes  un^^ 
necessary  for  the  Court  to  pronounce  any  decision  as 
to  the  question  raised  on  the  plea  of  common  of  turbary. 
It  is  sufficient  to  say  that  the  rule  for  setting  aside 
the  award  must  be  discharged. 

Rule  idiscbArged. 


1829. 


Ex  parte  Bayley  in  the  Matter  of  Harper.  Fridat,, 

July  5d. 

A   RULE  had  been  obtained,  calling  on  Mr.  Harper^  a  putj  was 

the  surviving  partner  of  the  firm  of  Watson  and  clerk  to  orc  of 

Harper^  to  refund  part  of  a  sum  of  200/.  received  as  a  ^J[^^'** '" 

premium  from  Bayley^  who  had  been  articled  to  Watson,  ""/^  P"<*  •  !»«- 

but  acted  as  qlerk  to  the  two  partners  for  about  two  acted  as  ci«rk 

to  tbe  two  part-r 

months  only,  when  Watson  died.    During,  that  time  each  ners  for  two 

of  the  partners  had  two  articled  clerks.  The  riile  was  re-  tbe  attorney  to 

ferred  to  the  Master,  who  now  reported  that  the  money  beenmicled 

had  been  received  by  Harper^  and  applied  to  the  partner-  ordered  the^"^ 

ship  account,  and,  consequently,  that  he  was  bound  to  JJi^tor^'^d*" 

refund  it     It  appeared  by  affidavit,  that  the  money  had  P<wtion  of  the 

been  set  off  by  Mr.  Harper  against  Mr.  Watsoris  private  though  at  the 

^       ^  time  of  the  paT« 

accouqt;  the  letter  being  indebted  1500/.  to  him.  meat  of  such 

'         '  premium  bis 

pwtner  was  in-^ 

Taunton  and  Whateley  now  contended,  that  as  the  ^^e^^J^IS'- 

money  had  been  set  off  in  an  account  between  Ufarper  ^^  ^^^ 

and  Watson,  the  Master  should  be  directed  to  review  <»«nt  between 

'  them. 

his  report. 

Lord  Tknterden  C.  X    I  am  of  opinion  that  this 
case  is  not  to  be  decided  by  any  strict  rule  of  law.     The 
Court  exercises  a  jurisdiction  over  attornies,  and  that  is 
to  be  exercised  according  to  law  and  conscience,  anc' 
not  by  any  technical  rules ;  and  considering  the  circu^ 
stances  of  this  case,  and  the  effect  of  the  act  of  pr 
ment  which  prohibits  attornies  from  having  more 
certain  number  of  clerks,  we   think   that   th 
should  be  confirmed^     This  clerk  was  bound 
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18S9.        in  name,  but  in  reality  and  in  conscience  he  was  bound 

„  to  the  two :  he  was  to  be  instructed  by  the  two,  who 

£x  parte  ^  ^  ' 

Batuv  in  the   were  in  partnership  together ;  and  they  caused  him  to 

Matter  of 

HAMsa.  be  bound  to  one,  inBC€ad  of  binding  him  to  the  two,  in 
order  to  satisfy  the  act  of  parliament,  and  enable  the 
partners  to  have  that  number  of  clerks  wfaiqh  they  could 
not  otherwise  have  had  if  Bayley  had  been  bound  to  the 
two  instead  of  one  of  them.  In  conscience)  it  ap- 
pears to  me  to  be  a  binding  to  the  two ;  the  premium 
was  paid  to  the  two ;  aqd  the  one  being  dead,  and  the 
other  having  the  full  number  of  clerks  which  the  law 
allows  him,  and  not  being  able  to  retain  this  young  man 
in  his  service,  and  instruct  him  and  give  him  the  benefit 
for  which  he  paid  the  money,  I  think  he  who  is  the 
survivor  is  bound  to  refund  whatever  is  to  be  refunded. 
The  Master  has  found  the  sum  of  ISO/,  is  to  be  re- 
funded, the  young  man  having  been  there  only  two 
months  ;  and  I  am  not  prepared  to  say  that  he  is 
wrong.    The  Master's  report  must  be  confirmed. 

Rule  absohite. 
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FlINN  against  HeADLAM.  Saturday, 

^  July  4th. 

A  SSUMPSIT  on  a  policy  of  insurance  on  ship  from  Where  the 

Liverpool  to   Trousbergf  loss  by  perils  of  the  sea*  ^S^,«^cUi^ 
Plea,  the  general  issue*     At  the  trial  before  Lord  Tcti-  i,^f  2i2!^ 
terden  C.  J.,  at  the  London  sittings  after  7W«%  term  ^^f*^.°*" 
1828,  it  appeared  that  the  policy  was  effected  in  1821  oj'go  which 
by  Corrie,  the  agent  of  the  owner,  through  HeadlamsLtid  carry,  but  thb 

was  not  inserted 

Conwai/y  brokers  at  Liverpool  j  that  the  vessel  sailed  on  in  the  policy, 
the  voyage  insured,  and  was  lost  by  perils  of  the  sea.  appeer  that  the 
For  the  defendant,  evidence  was  given  that  when  Corrie  ,,as  induced  by 
took  the  order  for  insurance  to  Headlam  and  Conway^  l^taUoii'toM* 
they  observed  that  the  ship  was  old,  and  enquired  what  i^id^J,][j^ 
cargo  was  on  board.     Corrie  answered  that  she  was  old,  J^'X  T*/®  J^" 

^  '   ranted  in  flnd^ 

but  had  been  repafred,  that  the  cargo  had  been  insured  >og  tbat  the 

misrepNient* 
by  the  charterers  in  the  office  of  B.  and  JS.,  where  he,  ation  was  not 

Cowojajfi   might  obtain   further  information.      Contoay  that  it  did  not 
then  said,  that  if  Corrie  would  get  a  certificate  of  her  JJ>^i^.^* 
repair  and    sea*worthiness,   the   insurance    should   be 
effected.     A  Certificate  was  obtained,  stating  the  ship  to 
be  strong,  stiff,  and  staunch,  perfecdy  sea-worthy,  fit  to     ^ 
prosecute  her  then  intended  voyage,  and  carry  a  cargo 
of  rock-salt     A  clerk  to  Headlam  and  Comoay  swore, 
that  he  first  offered  the  risk  to  Hebsan  an  underwriter 
of  great  experience  in  Liverpool.    That  Hebson^  on  seeing 
the  character  of  the  ship  in  Lloyd's  book,  and  hearing 
she  was  to  carry  rock-salt,  said  he  would  have  nothuig  to 
do  with  her.     The  witness  communicated  this  to  Cofrie^ 
who  answered,  that  she  would  only  carry  as  mucn  rock- 
salt  as  would  put  her  in  ballast  trim,  and  that,  upon  this 
Vol.  IX.  Z  z  being 
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18<$.  being  reported  to  Hebsoti^  he  subscribed  the  policy.  Oa 
^  "  cross-examination  this  witness  admitted,  that  before  the 
oiohui  policy  was  subscribed,  the  certificate  of  sea-worthiness 
had  been  left  at  the  office  of  Headlam  and  Conway. 
The  ship  sailed  deeply  laden  with  rock-salt,  but  it  did 
not  appear  whether  it  was  shipped  before  or  after  the 
representation  made  by  Carrie.  On  this  state  of  facts 
it  was  contended  for  the  defendant,  that  the  policy  was 
Toid  on  account  of  the  misrepresentation  of  Carrie  as  to 
the  quantity  of  rock-salt  on  board  the  vessel.  For  the 
plaintiff  it  was  said,  that  if  the  underwriters  meant  to 
insist  upon  it  as  part  of  the  contract,  that  only  a  certain 
quantity  of  rock-salt  should  be  carried  in  the  TCssel, 
they  should  have  had  it  inserted  in  the  policy;  and 
chat,  at  all  events,  such  a  representation  would  not  affi^ct 
any  underwriter  but  Hebson^  to  whom  it  was  made. 
Lord  Tenterden  observed  to  the  jury,  that  it  did  not 
appear  distinctly  whether  the  represeniation  by  Corrie 
was  made  as  to  the  rock-suit  tlieu  actually  on  board,  or 
tts  to  that  which  was  expected  to  be  shipped,  and  he 
ndvised  them  to  find  for  the  defendant  if  they  thought 
that  a  material  misrepresentation  was  made  by  Corrie  as 
to  the  quantity  then  on  board ;  but  to  find  for  the  plain- 
tifi^,  if  tl^y  thought  that  the  representation  was  re- 
specting the  targo  expected  to  be  shipped,  and  he 
desired  them  to  say  on  what  ground  their  verdict  pro^ 
oeeded,  in  ofder  that  any  qoestioti  of  law  arising  upon 
It  might  be  argued.  He  observed,  also,  that  perhaps 
the  underwriters  might  be  guided  by  the  certificate  of 
^ea-worthintess,  and  not  by  the  representation  of  Corrie. 
The  jufy  found  a  verdict  for  the  plaintiff,  and  said,  they 
thought  the  representation  was  not  material.  In  Michael- 
mas term  a  rule  nisi  for  a  new  trial  was  obtained,  on  the 

ground 


ground  that  the  misrepresentation  by  Corrie  was  such        I6S9. 
as  rendered  the  policy  void,  and  that  the  jury  ought  not 
to  have  found  that  it  was  not  material. 

The  Attorney-General  and  Aldersan  shewed  cause. 
The  distinction  between  a  warranty  in  a  policy,  and  a 
representation  as  to  some  collateral  matter,  is  well 
known*  The  former  is  part  of  the  contract,  and  must 
be  precisely  complied  with.  A  representation  not  put 
into  the  policy,  has  no  effect  unless  it  is  fraudulent,  and 
induces  the  underwritei*s  to  subscribe  the  policy,  Pawson 
y.  Watson  (a).  .  Here,  too»  the  representation  was  not 
made  to  the  defendant,  but  to  a  prior  underwriter. 
Then,  as  to  the  verdict,  the  jury  were  warranted  by  the 
evidence  in  finding  that  the  representation  was  not  as  to 
the  rock*salt  then  on  board,  but  as  to  that  which  was 
expected  to  be  put  on  board,  and  on  that  ground  they 
might  think  it  immaterial. 

Brougham  and  Patteson  contr^.  The  distinction  be- 
tween a  representation  and  a  warranty  is  undoubted, 
but  if  there  is  a  misrepresentation  of  an  existing  fact, 
that  is  fraudulent,  and  vitiates  the  policy.  (They  then 
argued  from  the  evidence,  that  a  great  ()uantity  of  rock- 
salt  must  have  been  on  board  the  vessel  at  the  time 
when  Corrie  made  the  representation  to  Hebson.)  The 
ease  of  Pawson  v.  Watson  is  wholly  different.  There 
the  difference  between  the  fact,  as  it  actually  existed  and 
as  represented,  was  not  material,  and  on  that  ground 
only,  it  was  held  not  to  aflfect  the  policy.  Here  the 
difference  was  very  material,  and  the  jury  could  not, 

(a)  2Cowp.7S5. 

Z  z  2  with 
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1829. 


Funk 

against 

HXADLAM. 


With  any  propriety,  find  that  it  was  not.  Their  verdict, 
therefore,  clearly  proceeded  upon  some .  mistake,  and 
ought  to  be  set  aside. 


Lord  Tenterden  C.  J.  It  is  certainly  very  desirable, 
that  parties  subscribing  a  policy  should  take  care  to 
have  inserted  in  it  those  representations  which  they  con- 
sider the  basis  of  their  contract.  The  neglect  to  do  so 
leads  to  much  confusion  and  litigation.  In  the  present 
case,  no  complaint  has  been  made  against  the  mode  in 
which  the  question  was  presented  to  the  jury,  and  if 
they  thought  that  the  defendant  took  the  risk,  not  on  the 
representation  that  only  a  small  quantity  of  rock-salt 
had  been,  or  would  be  put  on  board,  but  on  account  of 
the  certificate  of  sea-worthiness  that  had  been  left;  with 
the  brokers,  they  said  rightly  that  the  representation  by 
Corrie  was  not  material.  I  am,  therefore,  of  opinion, 
that  no  sufficient  ground  for  disturbing  their  verdict  has 
been  pointed  out« 

Rule  discharged. 


Saturday, 
Ju/y  4th. 


Glasspoole  against  Young  and  Others* 


Where  a  she-     rpRoVER  against  the  late  sheriff  of  Surty  and  his 

riff,  under  a  X  ,  *^  "^ 

writ  of  fi.  fa.  bailiffs    for   certain    goods    and   chattels.      Plea^ 

against  jf^f 

seised  and  sold   the  general  issue.     At'  the  trial  before  Lord   Tenter^ 

the  furniture  in.^-.  ...  n        m  '    *  ,. 

his  house,  den  C  J.,  at  the  sitUngs  after  Tnntty  term  1828,  it  ap- 

witha  woman     pc^^^ed  that  in  1829  the  plaintiff,  then  a  widow,  inter- 
to  whom  he  bad 

been  married,  and  to  whom  the  goods  belonged  before  the  marriage :  Held,  tbat  the  woman 
having  afterwards  discovered  that  the  marriage  was  void,  might  maintain  trover  against  tha 
sheriff;  and  recover  the  value  of  the  goods,  although  it  exceeded  the  price  for  which  they 
» sold4 

married 
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married  with  one  Mearing,     The  goods  in  question,  at       1829. 
the  time  of  the  marriage,  were  her  property.     In  1824?     ^ 
a  judgment  on  a  warrant  of  attorney  was  entered  up       opamu 
against '  Mearingy   and   a  writ  of  fi.  fa.   issued,  under 
which  the  sheriff  of  Sttny  seized  the  goods  in  question, 
in  the  house  where  Mearing  and   the  plaintiff  lived 
together  as  man  and  wife.     A  motion  to  set  aside  that 
judgment  was  made,  founded  on  the  joint  affidavits  of 
Mearing  and  the  plaintiff,  in  which  she  described  her- 
self as  his  wife.    The  matter  was  referred  to  the  Master, 
who  directed  that  the  judgment  should  stand,  and  there- 
upon the  sheriff  sold  the  goods.     The  plaintiff  after- 
wards  discovered,    that   when    she   intermarried   with 
Mearing  he  had  another  wife  living,  of  which  she  in- 
formed the  defendants,  and  demanded  her  goods,  which 
were  not  restored.     For  the  defendants  it  was  contended, 
that  the  sheriff  was  justified   in   seizing  the  goods  as 
Mearin^s,  inasmuch  as  the  plaintiff  represented  herself 
to  be  his  wife.     Lord  Tenterden  told  the  jury,  that  if 
the  goods  were  not  Mearin^s  but  the  plaintiff's,  she 
was  entitled  to  recover,  unless  something  had  occurred 
to  deprive  her  of  that  right.     That  if  she  had  lived 
with  Mearing  and  passed  as  his  wife,  knowing  at  the 
time  that  she  was  not  so,  perhaps  she  might  not  be 
allowed  now  to   say  she  was  not  his  wife.     And  his 
Lordship  desired  them  to  say,  whether  at  the  time  of  the 
execution  the  plaintiff  knew  that  Mearing  had  another 
wife  living,  if  not,  she  was  entitled  to  a' verdict.     The 
jury  found  a  verdict  for  the  plaintiff  for  the  value  of  the 
goods,  which  considerably  exceeded  the  sum  for  which 
they  were  sold  under  the  execution  ;  and  the  defendant 
had  leave  to  move  to  enter  a  nonsuit  or  reduce  the 
damages.      In  Michaelmas  term  a  rule  nisi  was   ac- 
cordingly obtained,  and 

Zz  S  Gwfiey 
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1829.        with  any  propriety,  find  that  it  was  not.     Their  verdict, 
T  therefore,  clearly  proceeded  upon  somC/  mistake,  and 

against        ouffht  to  be  sct  asidc. 

HXADLAM.  ^ 

Lord  TfiNTERDEN  C.  J.  It  is  certainly  very  desirable, 
that  parties  subscribing  a  policy  should  take  care  to 
have  inserted  in  it  those  representations  which  they  con- 
sider the  basis  of  their  contract.  The  neglect  to  do  so 
leads  to  much  confusion  and  litigation.  In  the  present 
case,  no  complaint  has  been  made  against  the  mode  in 
which  the  question  was  presented  to  the  jury,  and  if 
they  thought  that  the  defendant  took  the  risk,  not  on  the 
representation  that  only  a  small  quantity  of  rock-salt 
had  been,  or  would  be  put  on  board,  but  on  account  of 
the  certificate  of  sea-worthiness  that  had  been  left  with 
the  brokers,  they  said  rightly  that  the  representation  by 
Corrie  was  not  material.  I  am,  therefore,  of  opinion, 
that  no  sufficient  ground  for  disturbing  their  verdict  has 
been  pointed  out. 

Rule  discharged. 

^J*^*  Glasspoole  against  Young  and  Others, 

mere  a  she-     rpRoVER  against  the  late  sheriff  of  Surty  and  his 

riff,  under  a  X  °  ,  '^ 

writ  of  fi.  fa.  bailiffs    for   certain    goods    and   chattels.      Plea, 

against  j1,, 

seised  and  sold   the  general  issue.     At'  the  trial  before  Lord   Tenter^ 

the  furniture  in.^-.  ...  /»        rr*  '    •  *• 

his  house,  ^^  ^«  ^-9  At  the  sittmgs  after  Irtntty  term  1828,  it  ap- 

with  a  woman  pesred  that  in  1823  the  plaintiff,  then  a  widow^  inter- 
to  whom  he  bad 

been  married,  and  to  whom  the  goods  belonged  before  the  marriage :  Held,  that  the  woman 
having  afterwards  discovered  that  the  marriage  was  void,  might  maintain  trover  against  the 
sheriff;  and  recover  the  value  of  the  goods,  although  it  eiceeded  the  price  for  which  they 
trere  sold^ 

married 
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married  with  one  Mearing.     \ 
the  time  of  the  marriage,  were 
a  judgment  on  a  warrant  of 
B!gBL\ii%t' Mjearing^    and   a  writ 
which  the  sheriff  of  Surry  seize 
in  the  house  where  Mearing 
together  as  man  and  wife.     A 
judgment  was  made,  founded  < 
Mearing  and  the  plaintiff,  in  v 
self  as  liis  wife.    The  matter  wa 
who  directed  that  the  judgment 
upon  the  sheriff  sold  the  gooc 
wards   discovered,    that  when 
Mearing  he  had  anotlier  wife  I 
formed  the  defendants,  and  demi 
were  not  restored.     For  the  defer 
that  the  sheriff  was  justified  in 
Mearing^Sf  inasmuch  as  the  plain 
to  be  his  wife.     Lord  Tenterden 
the  goods  were  not  Mearin^s  I 
was  entitled  to  recover,  unless  so 
to  deprive  her  of  that  right.      1 
with  Mearing  and  passed  as  his 
time  that  she  was  not  so,  perhc 
allowed  now  to   say  she  was  no 
Lordship  desired  them  to  say,  whet 
execution  the  plaintiff  knew  that . 
wife  living,  if  not,  she  was  entitle 
jury  found  a  verdict  for  the  plaintif 
goods,  which  considerably  exceedec 
they  were  sold  under  the  execution 
had  leave  to  move   to  enter  a  no 
damages.      In  Michaelmas  term   a 
cordingly  obtained,  and 
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Gutney  and  Ckmyn  now  shewed  cause.  The  jdty  having 
negatived  fraud,  it  is  clear  that  the  plaintiff  is  entitled  to 
recover.  The  sheriff  was  directed  to  take  the  goods  of 
Mearingf  but  instead  of  sb  doing,  he  took  those  of  the 
plaintiff.  At  that  time  she  believed  herself  to  be  the 
#ife  of  Mearingy  and  that  consequently  the  goods  were 
his.  Under  that  impression  she  did  not  resist  the 
seizure ;  but  that  cannot  be  considered  as  a  consent  on 
her  part,  for  she  did  not  then  kno^  that  she  had  a  right 
to  resist.  Edwards  v.  Bridges  {a)  is  a  much  stronger 
case  than  the  present.  There  the  plaintiff  cohabited 
with  one  Salmon  and  passed  as  his  wife.  A  writ  issued 
against  him,  and  when  the  officer  went  to  execute  it,  she 
represented  herself  to  be  his  wife,  but  before  the  seizure 
and  sale,  claimed  the  goods,  and  although  the  plaintiff 
had  passed  as  the  wife  of  Salmon^  knowing  herself  not 
to  be  so,  she  was  held  entitled  to  a  verdict  upon  proving 
that  the  goods  were  hers. 


The  Attorney- General  and  Coltman  contra.  The  case 
of  Edwards  v.  Bridges  {a)  is  distinguishable  from  the 
present  case.  There  the  sheriff  had  full  notice  before  the 
goods  were  seized  or  sold,  that  they  were  not  the  pro- 
perty of  the  party  against  whom  the  execution  had 
issued.  Acting' in  defiance  of  that  notice,  he  took  upon 
himself  the  risk  of  making  out  that  the  goods  belonged 
to  the  debtor.  But  here  there  was  nothing  to  put  the 
sheriff  on  his  guard.  The  plaintiff  had  held  herself  out 
as  the  wife  of  Mearingy  and  continued  to  do  so  for  two 
years  after  the  execution  executed.  Now  where  the  sheriff 
is  deceived  by  a  false  representation  of  a  party  respect- 
ing the  ownership  of  goods,  it  is  not  competent  for  that 

(«)  2  Stark,  l^  p.  a  396. 
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party  to  tarn  xound  upon  bim  and  sue  him  for  an  error  18S9. 
which  he  himself  has  been  the  cause  of.  In  Morgans  v.  q^^^^^^^^ 
Brydges{a)^  Lord  EUenborough  says,  •*  where  a  party  ^s^mti 
has  misrepresented  himself,  and  taken  a  name  which 
does  not  belong  do  him,  it  is  not  permitted  to  him  to 
take  advantage  of  his  own  wrongful  act,  so  as  to  enable 
biro  to  avoid  the  consequences  of  it ;  for  a  mistake  in- 
^  duced  by  his  own  affirmation  cannot  give  him  a  right  of 
action.  I  remember  a  case  to  tliis  e£fect  before  Lord 
Z^fugkborot^hf  where  a  person  had  obtruded  himself 
instead  of  another  on  the  sheriff's  officers,  and  afl»r 
having  been  arrested,  brought  an  action  against  them, 
and  Lord  Lougkborougk  held  that  it  would  not  lie.  I 
dissented  from  that  decision,  but  on  foUer  consideration 
I  have  been  satisfied  that  case  was  rightly  deteimined." 
Moce  V.  CadeU(b)  is  to  the  same  effect.  It  is  true  that 
the  representation,  though  false,  was  not  fraudulent. 
But  it  makes  no  difference  to  the  sheriff  whether  it  is 
fraudulent  or  not,  be  is  equally  deceived  in  the  one  case 
as  in  the  other.  Neither  ought  it  to  make  any  difference 
as  to  the  plainUff  as  &r  as  civil  rights  are  concerned, 
however  it  may  affect  her  mordly  speaking ;  if,  indeed^ 
civil  actions  were  to  be  considered .  as  operating  in 
posnam,  then  it  might  be  reasonable  to  attach  to  the 
fraudulent  misrepresentation  one  consequence,  and  a 
different  one  to  an  innocent  misrepresentation ;  but  as  it 
IS  a  mere  question  of  civil  rights,  on  what  sound  prin- 
ciple are  the  consequences  to  be  so  different?  It  is 
not  every  intermeddling  with  the  property  of  another 
that  amounts  to  a  conversion ;  there  must  be  a  wrong- 
ful conversion  to  enable  a  plaintiff  to  maintain  trover. 

(a)  1j9.  4^^.  650.  (6)  Cifwp,9S9. 
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1829.  It  mast  be  admitted,  that  the  case  oi  Price  v.  Heb/ar  {a) 
is  in  some  degree  aV  variance  with  this  doctrine^  but 
that  case  was  at  variance  with  many  other  cases  of 
great  weight,  Bailey  v.  Bunning{b)  as  explained  in 
Philips  V.  Thompson  {c)y  Cole  v.  Dmmes{d\  Cooper 
V.  Chitty^  as  reported  in  1  Burrow^  20.,  Timbrel  v. 
MiUs{e\  Coppendale  v.  Bridgen(g\  Smith  v.  Mills  {h\ 
Lee  V.  Lopes  (i)f  Coles  v.  Wright  (*),  Tcpe  v.  Hockin  (/)• 
In  the  present  case,  although  there  was  an  intermeddling 
with  the  property  of  the  plaintiff,  the  sheriff  is  in  no 
fiiult,  and  it  would  be  extremely  hard  if  he  could  be 
made  liable  in  trover,  and  saddled  with  payment  of  the 
whole  v^lue  of  these  goods,  which  fetched  at  the  sale 
scarce  half  the  estimated  value.     . 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
rule  must  be  discharged.  It  certainly  may  be  hard  on 
the  sheriff,  that  he  should  be  held  liable  in  such  a  case 
as  the  present,  where  no  misconduct  can  be  imputed  to 
him  or  his  officers ;  and  it  may  be  hard  on  the  plaintiff 
in  the  former  suit,  that  he  should  be  called  upon  to  re- 
fund .the  money  that  he  has  received  as  the  fruits  of  his 
judgment  But,  if  on  account  of  such  hardship  we  were 
to  make  this  rule  absolute,  we  should  break  in  upon  a 
well-established  rule  of  law,  that  if  by  process  the  sheriff 
is  desired  to  seize  the  goods  of  A^  and  he  takes  those  of 
B^  he  is  liable  to  be. sued  in  trover  for  them.  But  it 
was  said  that  the  plaintiff  having  seen  the  goods  re- 

(a)  4  Bm^  597.  (&)  1  Lev,  173. 

(c)  5  Lev.  1 99.  (d)  1  Ld,  Raym.  724. 

(«)   IBL205.  (g)  SJTurr.  814. 

(h)  I  T.  R,  480.  (t)  15  East,  930. 

{k)  4  Taunt.  198.  (0  TB.^C.  lOU 

moved 


IN  THB  Tbni!H  Yeae  OF  GEORGE  IV.  701 

moved  without  expressing  any  dissent,  could  not  recover,        1 929. 

and  the  case  of  Morgans  v.  Btydges  was  cited.     But 

that  is  very  different  from  the  present     An  execution        ngaimi 

.        .  .       .  .  YOUKG. 

is  a  proceeding  in  invitum,  and  the  plaintiff  acquiesced, 
because  she  did  not  know  that  she  had  power  to  resist, 
but  afterwards  discovered  her  error.  The  case  then  is 
merely  this,  that  the  sheriff  by  mistake  took  her  goods, 
supposing  them  to  be  Mearin^s.  Under  such  circum- 
stances, it  seems  to  me  that  she  was  entitled  to  recover 
in  this  action  the  value  of  the  goods  found  by  the  jury, 
and  not  merely  the  price  for  which  they  were  sold. 

Baylet  J.  There  was  no  imposition  practised  by 
llie  plaintiff  in  this  case.  At  the  time  of  the  seizure, 
both  she  and  the  sheriff  laboured  under  a  mistake.  I 
think,  therefore,  that  she  was  entitled  to  recover  the 
value  of  her  goods  which  were  seized  and  sold  without 
<authori^. 

LiTTLEDALE  J.  coucurrcd.    ^ 

Parke  J.  The  rule  of  law  is  undoubted,  that  the 
sheriff  must  at  his  peril  seize  the  goods  of  the  party 
against  whom  the  writ  issues.  There  was  nothing  like 
leave  and  licence  in  this  case.  A  case  may,  perhaps, 
exist  in  which  a  woman  would  be  estopped  if  the 
seizure  of  her  goods  was  made  upon  her  assertion,  that 
she  was  the  wife  of  the  person  against  whom  the 
writ  issued,  but  nothing  of  that  kind  occurred  in  the 
present  case. 

Rule  discharged. 
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Saturday, 
Jul  J  4th. 

Wluraandeif 

obtained  for  a 
quo  wanmntOy 
upon  the 
ground  that  a 
party  hasTa- 
cated  acorpo- 
rate  office  bj 
having  accepted 
a  Moond  in- 
compatible 
office,  the  affi- 
daviu  must 
•hew  a  valid 
appointment  to 
the  second 
office,  the  ac- 
ceptance of 
which  it  made 
the  ground  of 
amotion. 


The  King  against  Day. 

f^UO  warranto  calling  on  the  defendant  to  shew  by 
what  title  he  exercised  the  office  of  alderman  of 
Normich,  on  the  ground  that  he  bad  accepted  an  in* 
GODipatiUe  office,  viz.  that  of  inspector  of  corn  retoms. 
By  the  charter,  the  aldermen  were  justices  of  peace 
withiq  the  city.  The  affidavit  in  support  of  the  rnle 
stated  that  the  defendant,  one  of  the  aldermen  of 
Norwich  and  a  justice  of  peace  for  the  city,  was  in  the 
month  of  April  last  appointed  inspector  of  com  returns 
in  and  for  the  said  city  and  county  of  the  city  of  Norwich 
as  deponent  believed,  he  the  deponent  having  seen  in  the 
books  kept  by  the  clerk  of  the  peace  of  and  for  the  said 
city  and  county,  in  which. are  recorded  the  prooeedinga 
of  justices  of  the  peace  of  the  said  city  and  county,  an 
entry  of  the  appointment  of  the  defendant  at  a^meedng 
of  the  said  justices,  holden  on  the  28th  of  Apnl,  which 
deponent  believed  to  be  a  true  entry  of  the  appointment; 
that  the  defendant  accepted  the  office^  and  had  ever 
since  acted  in  and  was  then  acting  in  and  executing  the 
office  of  inspector  of  com  returns  of  and  for  the  said 
city  and  county,  as  deponent  was  informed  and  verily 
believed. 


jllderson  and  PaUeson  now  shewed  cause.  Assuming 
that  the  acceptance  of  the  office  of  inspector  of  com  returns 
(which  is  not  a  corporate  office)  wiil  vacate  the  office  of 
alderman,  it  ought  to  be  distinctly  shewn  by  the  affidavits 
that  the  defendant  has  been  legally  appointed  to  the 

oflBce 
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office  of  inspector  of  corn  retoms.     The  affidayit  states        iB3SL 


Hm  Kim 


the  belief  of  the  party  that  the  defendant  was*  appointed, 
because  he  had  seen  an  entry  in  a  hook  kept  by  the        agaitut 

Day* 

clerk  of  the  peace.  That  is  no  evidence  of  an  appoint- 
ment made  by  the  court  of  quarter  sessions.  Now  the 
9  Gi  4.  c.  60.  5. 2 1  •  requires  that  in  the  case  of  a  city  which 
is  a  county  of  itselF,  the  inspector  of  com  returns  shall  be 
appointed  by  the  mayor  and  justices  of  peace  assembled 
at  the  quarter  sessions  of  such  city,  or  some  adjournment 
thereof.  It  is  not  sufficient  to  shew  that  the  defendant 
exercised  the  office,  the  acceptance  of  which  is  made  the 
ground  of  removing  him  from  the  corporate  office.  In 
Eex  V.  Slythe  (a),  the  affidavit  applied  to  the  office  ftt>m 
which  it  was  proposed  to  remove  the  party.  Here  it 
applies  to  an  office,  the  acceptance  of  which  is  made  the 
ground  of  removing  him  from  another. 

The  Atlomet/>  General  and  Campbell  contr^.  The 
affidavit  is.  sufficient.  It  states  the  belief  of  the  party 
that  the  defendant  exercised  the  office.  That  is  con- 
sistent with  the  practice  of  the  Court  in  other  cases, 
Eex  V.  Sly  the. 

Lord  Tenterden  C.  J.  I  think  we  may  discharge 
this  rule  without  breaking  in  upon  any  former  practice 
of  the  Court.  The  affidavits  state  the  belief  of  the  party 
swearing,  that  the  defendant  had  acted  as  inspector  of 
com  returns.  But  the  mere  acting  as  inspector  of  corn 
returns,  unless  he  had  been  duly  appointed  to  that  offite, 
would  not  vacate  the  office  of  alderman.  The  affidavit 
further  states  the  party's  belief,  tliat  the  defendant  had 

(a)  6  B^ia  S45. 

been 
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been  appointed  to  the  office  of  inspector,  and  vouches  as 
a  reason  for  such  belief,  that  he  had  seen  an  entry  in  the 
books  of  the  clerk  of  the  peace,  by  which  it  appeared 
that  the  defendant  was  appointed  at  a  meeting  of  justices. 
If  the  affidavit  had  stated  in  the  most  positive  terms 
that  he  had  been  appointed  at  a  meeting  of  justices, 
it  would  not  have  shewn  a  good  appointment,  because 
such  an  appointment  is  required  by  the  act  of  parlia- 
ment to  be  made  by  the  justices  assembled  at  quarter 
sessions.  Unless  the  defendant  was  appointed  by  justices 
assembled  at  the  quarter  sessions,  he  never  filled  the 
office  of  inspector  of  corn  returns,  and  consequently 
cannot,  by  reason  of  his  acceptance  of  that  office,  have 
vacated  that  of  alderman.  We  think,  therefore^  that 
the  rule  should  be  discharged,  but  without  costs. 

Rule  discharged  without  costs. 


J11I7  4tb. 

A  DOte  sent  by 
a  broker  to  hii 
principal  oon- 
taining  an  a^ 
coant  of  a  pur- 
cfaaaeof  iharea 
in  a  joint  stock 
company,  and 
the  ptioe  paid 
for  Use  Mmey 
does  not  re- 
hire a  stamp. 


ToMKiNs  against  Savory. 


A  SSUMPSIT  for  money  had  and  received.  Plea, 
general  issue.  At  the  trial  before  Lord  Tenter^ 
den  C.  J.,  at  the  London  sittings  after  Trinity  term  1828, 
it  appeared  that  the  defendant,  a  broker,  had  purchased 
on  account  of  the  plaintiff  fifty  shares  in  the  Continental 
Gas  Company,  and  represented  to  him,  that  at  the  time 
of  the  purchase  8/.  per  share  had  been  already  paid  on 
those  shares,  when  in  truth  it  turned  out  that  51.  only 
had  been  paid  on  each  share.  The  action  was  brought 
to  recover  SL  per  share  on  them.  The  plaintiff  produced  . 
in  evidence  the  following  unstamped  note  signed  by  the 
defendant: — "Bought  for  Mr.  Tomkins  fifty  Con- 
tinental 
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1829.        require  a  stamp,  MuUett  v.  Huchison{a),  Langden  v. 
Wilson  (£).    In  the  fornix  cas^  an  acknowledgment  by 


TOMKIKS 


against        the  defendant  that  he  had  bills  bclonffinir  to  another  < 
*        held  not  to  require  a  stamp. 


The  ^//^Tn^-G^^a/ and  £.  F.  iZfc^nfs  contra.  The 
paper  in  question,  purported  to  be  a  memorandum  of  a 
contract  for  the  purchase  of  fifty  shares  in  the  Con-* 
tinental  Gas  Company.  Per  se,  therefore,  it  is  evidence 
of  a  contract,  and  required  a  stamp ;  and  not  being  ad- 
missible in  evidence  for  the  purpose  of  proving  the  con'* 
tract,  it  is  not  admissible  for  any  other  purpose. 

Lord  Tenterden  C.  J.    We  think  the  paper  in 

question  did  not  reqiure  to  be  stamped.     It  was  a  note 

sent  by  a  broker  to  his  principal,  containing  an  aooount 

of  a  purchase  he  had  made  of  shares.     In  Joseph  v. 

Pebrer  (c),  my  brother  LUtledale  held  at  nisi  priiis  that 

such  a  note  did  not  require  a  stamp,  inasmuch. as  it  was 

not  a  memorandum  between  party  and  party  of  any 

agreement      In  truth,  these  brokers'  notes  are  not 

contracts,  nor  evidence  of  contracts;  they  may  be  evi«- 

^nce  that  the  broker  has  performed  such  a  transacucm. 

We  think  tlie  rule. for  entering  a  nonsuit  ought  not  to  be 

made  absolute.  > 

The  rule  was  afterwards  made  absolute  for 

a  new  trial,  upon  the  ground  that  the 

verdict  was  against  evidence. 

{a)  T  B.^C,  639.  (6)  Ibid.  64a  (c)  1  C  4'  P.  341. 
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Stevenson  against  Roche.  saha^, 

^  July  4th. 

A  LATITAT  havinir  issued  on  the  20th  of  Februdry  Bail  .re  not 
#•  rr  diicharged  by 

agaitist  Horner^  retainable  the  firat  return  of  Hilary  the  plainUff 's 
term,  a  declaration  was  delivered  on  the  first  day  of  novit  fhmi  the 
Hilary  term,  conditionally,  juntil  special  bail  .should  be  {^^Vbe"* 
put  in  and  perfected.  The  defendant  and  H.  Crease  ^!^^^ 
justified  as  bail  on  die  3d  of  Febrtiory.  Homer  pleaded  ™y«»« ^^* 
the  ge^ral  issue,  upon  which  issue  was  joined,  and  the  the  principal, 
issue  delivered  on   the   7th  of  FArmary.      Notice  of  the  debt,  and 

aftarwards  sua 

trial  was  given  by  the  plainUfi*,  for  the  sittings  after  out  a  ca.  m. 
Hilary  term.  *  On  the  12th  of  February^  Homer  with«  due,  and  charge 
drew  his  plea  of  the  general  issue»  and  gave  a  cognovit  ^^ 
for  the  payment  of  the  debt  and  costs  in  that  action,  by  • 
three  instalments;  the  first  on  the  26th  of  FAruary^  the 
second  on  the  16th  of  Aprils  and  the  last  on  the  1st  of 
Mmfy  with  a  stay  of  eieecution  until  defiuilt  made. 
Homer  made  default  in  the  payment  of  the  first  in* 
stalment  doe  on  the  26di  of  February^  whereupon  the 
plaintiff  signed  judgment  on  the  27th  of  February,  On 
the  27th  of  February^  a  fi.  fiu  was  issued  for  the 
whole  debt  and  costs^  returnable  on  Wednesday  next 
after  fifteen  days  of  Easter^  uidorsed  to  levy. the  sum  of 
S74/.  being  the  whole  debt  .and  costs  upon  which  the 
sheriff  returned  that  he  had  levied,  253/.  Is.  2d.  part  of 
which,  viz.  5Sl.  be  had  paid  to  the  landlord  fi^r  rent; 
another  part,  IL  lOi.  he  had  retained  for  poundage ;  and 
the  residue,  192/.  lis.  2d.  he  paid  over  to  the  plaintiff. 
A  ca.  sa.  for  the  residue  of  the  damages  due  to  the 
plaintiff  was  issued  against  Horner^  to  which  the  sheriff 
returned  non  est  inventus.     On  Thursday  the  16th  day  of 

June, 


ROCMI. 
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g^  calling  upon  him  to  answer  the  plaintiff  in  a  plea  of 

debt  on  a  recognizance.  A  rule  nisi  had  been  obtained 
to  set  aside  the  proceeding^  against  the  bail  for  irr^u- 
larity,  on  ttie  ground  that  the '  bail  were  discharged  by 
the  plaintiff's  having  taken  a  cognovit ;  and  secondly, 
because  the  jslaintiff  had  first  levied  under  a  £•  fa.  and 
afterwards  sued  out  a  ca.  sa. 

Talfourd  shewed  cause.  The  bail  are  not  discharged 
by  the  plaintiff's  taking  a  cognovit  from  the  principal 
without  their  consent,  when  judgment  is  to  be  entered 
up  immediately,  or  the  debt  is  payable  by  instalments 
within  the  time  in  which  the  plaintiff  would  have  been 
entitled  to  judgment  and  execution  had  he  gone  to  trial 
in  the  orignal  action.  TiMz  Practice^  295,  ^th  edit 
Here  all  the  instalments  were  payable  before  the  plain- 
tiff could  have  obtained  judgment,  as  the  last  instalment 
was  payable  on  tl^e  1st  of  May^  and  it  would  have  been 
impossible  for  the  plaintiff  to  have  obtained  judgment 
before  the  11th  (a).  The  other  point  on  which  the  ap« 
plication  will  be  supported ;  viz.  that  a  fieri  facias  bad 
been  issued,  and  part  of  the  debt  levied  before  the 
issuing  of  the  ca.  sa.,  does  not  appear  to  have  been 
decided  in  this  Court ;  but  it  seems  from  a  passage 
in  Mannings  Exchequer  Practice^  p.  472.,  to  have  been 
determined  by  Gibbs  C.  J.  in  the  Common  Pleas,  that 
such  a  writ  and  partial  levy  did  not  preclude  a  plaintiff 
from  proceeding  against  the  bail  for  so  much  of  his  debt 
as  the  previods  execution  had  failed  to  realize.  It  is 
there  laid  down  thus :  ^^  To  found  proceedings  against 
bail  on  their  recognizance,  the  plaintiff  must  shew  his 

(a)  Ea$ler  term  commenced  on  the  6th  of  May, 

election 
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election  to  seek  his  remedy  against  the  person  of  the       1829. 
defendant  by  issuing  a  capias  ad  satisfaciendum,  which 
will  be  available  for  this  purpose^  notwithstanding  pait        ogtRiur 
of  the  debt  may  haVe  b^en  levied  under  a  fieri  facias,  per 
Gibbs  C.  J.  1816."  '  And  in  p.  475.  of  the  tome  work,  k 
case  of  Waring  v.  JoneSf  Easter  term  1807,  is  cited,  where 
a  ca.  sa.  was  issued  afler  a  fi.  &,  on  which  part  had  been 
levied ;  and  no  objection  was  raised  on  this  ground.  But« 
supposing  there  were  no  authority  on  the  point,  it  lies  oh 
the  baU,  who  contend  that  they  are  discharged,  to  shew 
some  principle  on  which  they  ought  to  be  so  discharged. 
There  is  no  such  principle.     It  must  be  conceded  thai^ 
independent  of  the  liability  of  bail,  it  is  perfectly  regulair 
for  a  plaintiff  first  to  sue  out  a  fieri  facias  agdinst  the 
goods  of  his  debtor,  and,  if  that  be  inefiectual  ill  whole 
or  in  part,  afterwards  to  sue  out  a  capias  ad  satisfaciendum 
fdr  such  sum  as  remains  unsatisfied.     Against  the  prin^ 
cipal,  tlien,  such  a  proceeding  is  clearly  good ;  and  why 
not  so  against  the  bail  ?     So  far  from  being  damnified 
by  the  proceeding,  they  are  benefited,  as  their  liability  is 
diminished  by  the  amount  of  the  sum  levied  under  thd 
fieri  facias ;  and  if  the  creditor  be  not  at  liberty  so  to 
proceed,  this  consequence  must  follow,  —  that  in  no  case, 
where  there  are  sufficient  bail,  will  a  fieri  facias  be  sued 
out,  unless  there  be  an  absolute  certainty  of  levying  the    • 
whole;  so  that  the  doctrine  on  which  the  application  is 
founded  would  be  very  prejudicial   to  the  interests  of 
bail.     It  is  true,  the  plaintiff  must  shew  his  election  to 
proceed  against  the  person  of  his  debtor;  but  he  olay  dd 
this  at  any  time  when  the  laW  allows  him  so  to  proceed  i 
and  as  he  may  so  proceed  after  a  partial  levy  under  a 
fieri  facias,  it  follows  that,  after  such  levy,  he  is  in  time 
tQ  make  that  election,  by  making  which,  and  the  return 
Vol.  IX.  8  A  of 
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18S9.       of  the  writ  of  ca.  sa.,  the  liability  of  bail  to  be  sued  on 
their  recognizance  attaches. 


Stkvxnsox 
Rocui. 


Archboldj  contra.  The  reason  why  a  cognovit  by 
the  principal  is  a  discharge  of  the  bail,  is,  that  the  bail 
are  thereby  placed  in  a  much  worse  situation  than  they 
would  otherwise  be  in ;  it  takes  from  them  all  chance  of 
the  plaintiff's  failing  in  the  action  against  their  principal ; 
all  opportunity  of  watching  the  proceedingsi  and  seeing 
that  a  real  debt,  to  a  certain  amount,  and  for  the  cause 
stated  in  the  declaration  and  affidavit  to  bold  to  bail  is 
proved  to  be  actually  due  ^rom  the  principal  to  the 
plaintiff.  For  this  reason,  a  cogfaovit  by  the  principal 
is  a  discharge  of  the  bail,  whether  it  give  a  further  time 
for  the  payment  of  the  debt  than  the  principal  would 
otherwise  have  or  not.  If  it  were  otherwise,  a  plaintiff  and 
defendant  might  readily  collude  for  the  purpose  of  fixing 
the  bail,  where  perhaps  no  debt  was  due.  As  to  the 
second  point,  in  2  Cromptoris  Practice^  72.  (first  editipn, 
1780,)  it  is  laid  down,  ^^If  the  plaintiff  proceeds  by  elegit 
or  fieri  facias,  he  aims  at  a  satisfaction  by  a  seizure  of  the 
defendant's  property,  and  by  taking  out  either  of  those 
writs  of  execution,  he  cannot  fix  the  bail ;  but  if  be 
would  look  to  the  bail  to  make  him  satisfaction,  his 
execution  must  be  by  a  capias  ad  satisfaciendum  against 
the  principal,  and  that  is  the  only  writ  which  has  effect 
to  fix  the  bail."  2  Sellon's  Practice^  112.  is  more  to  the 
point.  There  it  is  said,  '^  If  the  plaintiff,  after  he  has  re- 
covered judgment,  does  not  proceed  against  the  person  of 
the  defendant,  but^  on  the  contrary,  takes  out  execution 
against  his  goods  or  lands  hy  Jieri  facias  or  elegit^  he  has 
made  his  election,  and  the  bail  are  discharged."  And  it 
|s  but  reasonable  that  it  should  be  so ;  for,  by  suing  out 
a  fieri  facias,  the  plaintiff  gives  no  intimation  to  the  bail 

that 
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that  he  intends  to  proceed  against  the  person  of  the        1829. 
principal,  and  the  principal   may  abscond  before  the     _* 
fieri  facias  is  executed ;  whereas,  by  suing  out  a  ca.  sa.,        agaiiui 
he  plainly  indicates  his  intention  of  proceeding  against 
the  bail  if  they  do  not  render  their  principal  within  a 
certain  time ;   for  the  ca.  sa«,  when  sued  out  for  the 
purpose  of  fixing  bail,  is  always  entered  in  a  particular 
book  in  the  sheriff's  office,  to  which  the  bail  may  at  any 
time  resort  for  information* 

Lord  Tenterden  C.  J.  We  are  clearly  of  opinion 
upon  the  first  point,  that  bail  are  not  discharged  by  the 
plaintiff's  taking  a  cognovit  firom  their  principal  without 
their  consent  or  knowledge,  unless,  by  the  terms  of  the 
cognovit,  he  is  to  have  a  longer  time  for  the  payment  of 
the  debt  and  costa  than  he  would  have  if  the  plaintiff 
bad  proceeded  regularly  in  the  action.  As  to  the  other  • 
point,  we  will  take  time  to  consider  of  our  judgment 

Cw-.  adv.  vulL 

Lord  Tenterdbn  C.  J.  now  delivered  the  judgment 
of  the  Court*  It  was  contended  in  this  case,  that  the 
plaintiff,  by  having  levied  part  of  his  debt  under  the  fieri 
facias,  had  made  his  election  (as  against  the  bail)  to  have 
satisfaction  by  a  seizure  of  the  defendant's  property,  and 
that  he  could  not  afterwards  have  satisfaction  against 
the  person  of  the  defendant  so  as  to  charge  them.  We 
have  considered  the  poipt.  The  bail  cannot  be  pre- 
judiced by  such  a  proceeding.  The  levying  of  part  of 
the  debt  will  generally  be  an  advantage  to  the  bail,  as 
they  will  have  the  less  to  pay.  We  think  such  a  pro- 
ceeding regular,  not  only  as  against  the  principal,  but  to 
<5harge  the  bail. 

Bule  discharged  with  costs** 
3  A  S 
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Monday^ 

Id  an  setion  on 
a  policy  on  a 
▼oyage  from 
lAverpfiol  to  ^ 
blockaded  port, 
it  was  prowd 
that  the  ▼eaiel 
sailed  from  G. 
on  the  voyage 
before  the 
blockade  was 
notified  in  this 
country,  but 
afufrwards  put 
into  another 
port  in  this 
kingdom  after 
such  notifica- 
tion in  the 
London  Go- 
Ktte*  and  when 
the  blockade 
might  be  known 
there.     The 
jury  found  that 
the  capuin  did 
not  know  of 
the  blockade : 
Held,  that 
knowledge  by 
the  captain  was 
not  to  be  pre- 
sumed, on  the 
principle  that 
notice  to  a  state 
was  notice  to 
all  the  subjects 
of  that  state, 
but  that  it  was 
a  question  of 
fact  properly 
left  to  the  con- 
sideration of 
the  jury. 


Harratt  and  Ariothet  against  Wise. 

''I  HIS  was  an  action  <m  a  policy  of  insaranoe on* gobdfe 
by  the  ship  Ann^  at  end  from  Liverpool  to *Buinas 
jfyres.    Th&  loss  was  alleged  to  be  by* capUire^  ^'  fAt  iHe 
trial  brfore  Lord  TehterdenC.  5.  'at'tb^ZtoUdsn. sitting 
after  Trinity,  term*  1^28,  it  appeared  thatr  ibe'^v^sael 
sailed  frokn  Liverpool *on  the  ^h  of  Febnmry  ISiSS^kad 
having  met  with'bad  weather^  and  sastbined  injoT^,  pof 
into  Lochindcde^  in  one  of  tbeWesCeilti  isles  of'&to^- 
land^  on  the  1 9th  or  20th  of  February,  to  repair  the 
damage,   and   sailed   thence   on   the  >l-2th  «€>f^  JUiir^  / 
arrived  off  Mottte*  Video  in  May^  and  was  'thiare  takeiT' 
by  the  squadron  staiSoned  lor.  the  blockade*  ^of^JBMmw^ 
Ayres,  carried  into  Monte  VideOy  and  tfaenoei'mit' tii 
Rio  Janeiro^  where  the  cargo  was  takes'  ont^'aild  fMiC 
into  the  government  stores.  •   Notice  of  abmdodmMt 
was  given  on  tlie  6th « of  Maj/^  and  ^refasedi  i  ^  It  fcrd^ 
appeared^  that  some  of  the  crew^  having  desbrtad  ^  aY' 
Lochindale^  the  master  'went  to  Qteenodt^  06  proculrer,: 
some  other  men,  and  was  absent  about* five  daysi'^.^^se 
facts  were  proved  by  the  mate.  /The  fnastei*  wa»«iiot'' 
examined  at  4he  trial.     On  >  the  {iart  of  the*  dlfendantR, 
it  was  proved  that  the  blbckade'-of  BuenwA^e$"^fm^ 
notified  in  the  London  GaMte  on.  the  l%ih^t Fdrumj^,' 
and  that  the  insitrance  was  made  on  the  22d  6f  that 
month.     The  mate  denied' any  .knowledge  by  hifpnself, 
and  as  far  as  he  kn^w  by  the  captain^  ^of  the  existing 
bloekade,  till  the  ship  came  up  to  tbe'UockA^ii^sqni^ 
dron  by  night.     The  captain,  on  observing  a  number  of 
ships  together,  dropped  anchor,  and  waked' till  daylight 
for  further  information,  when  his  ship  was  seized.    Lord 

Tenterden 
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Tenterden  left  it  to  the  jury  as  a  question  of  fact,  whether        1829. 

the   maste^^w^s  ^inforaijed  o^  th«   blopkacje.  bjsfore   he 

sailed  from  LocAindaU,     The  jury  found  that  he  was        asninu 

xk&ty,jind  a>,verdiot  passed  Ibc  ibe-plaiotiff.  -  A  rule  nisi  • 

had  ^  tees  obti^edXor  anew  trial,  ^  on  the  ground  that 

ibe  Toyage^ibqiiig  to  m!  blockaded  port,  wasalFegal^  and 

tliat  the^fiikUceof  thebJocEkdein  ike' Gaeette  was  notice 

to  all  tbe^king's  sabjeots ;  and,  therefore,  that  the  oaptarn, 

lU'Uie  dfne  when  be  ^led^  nJast  be  presukied  to  have 

had  «Rotice;L  and  the  >oasea>  of  the<  N€phiTms{a),   the 

Addaide  (i);^iind  Ae'8hq^efide$s{€)f  were  citedv 

.  Thd  t  Jltorfiey'^General^  and  TomUnson  bow  shewed 
cauae;  «The  voyage  was,  "in  the  first 'instance,  innocent, 
baviii^  commenced  before  inotificatioa  of  the  blockade. 
The.dnsuranofe  was  upon  an  innocent  event.  The 
policy. iieiag<jpisi6yaei>'  legal,  the'  law  will  not  presume 
that  -  the*  captaia  would  act  illegally,  but  will  make  an 
impltect  exception :  of.  all  iUegbl  intention;  as  in  Ltib* 
bock.w*  PMs^)j  wliere  ji  memorandivns  extending  a 
,  policy *tQ  alli  risks  whatsoever,  British  capture,  seizure, 
and  ditenlipii  included,  was 'Considered  to  extend  only 
to  losses  happening  by  the  unlawful  capture  and  de- 
tenliQit,  without  any  iaulf;  of  thc^  assured,  and  not  there- 
fore- to  vitiate*  tbd  policy.  The  -case  of  KeUner  v.  Le 
Mesmier{Jt)9  is  also  amauthority  for  restricting  the  general 
terms  of  a  policy  to  risks  legally  insurable  against.  Cap- 
ture, by  <a  blockading'  squadron^  in  caae  the  captain 
persisted  iaa  voyage  to  a  blockaded  port  after  notice  of 
the  Uocjcade,'*  would  not  be  one  of  those  risks*    The 

(a)  9  Jtab.  Adm.  Rep.  lia  {b)  S  Hob,  Mm.  Rep.  US.  n. 

(c)  5  Sob.  Adm,  Rep.  262.  '     (<0  7  Eatt,  449.  ^' 

S  A  8  illegality 
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1829.        illegality  of  the  policy  must  be  the  consequence  of  the 
"^""^       illegality  of  the  voyage.     In  the  case  of  deviation,  the 

11a  RR  ATT 

a^ninsi  poHcy  Is  good  tUl  the  ship  reaches  the  dividing  point, 
and  a  loss  sustained  before  reaching  it  is  recoverable^ 
Hare  v.  Travis  (a),  HeseUon  v.  AUnutt  (i).  The  policy 
may  be  good  for  the  voyage,  so  long  as  it  remains  legal, 
that  is,  until  the  captain  has  notice  of  the  blockade,  or 
if  the  voyage  is  determined  before  notice*  If  the  ship 
should  founder  at  sea  in  the  course  of  the  voyage,  before 
the  captain  has  notice  of  the  blockade,  there  is  no  reason 
why  such  a  risk  should  not  be  protected  by  the  policy. 
Capture  by  the  blockading  squadron,  without  any  fault 
on  the  part  of  the  captain,  is  also  a  risk  legally  in- 
surable against,  and  comprehended  by  the  general  terms 
of  the  policy.  The  finding  of  the  jury  is  conclusive  as 
to  the  fact  that  the  captain  had  no  knowledge  of  the 
blockade.  The  expressions  of  Sir  W.  Scott  in  the  cases 
of  the  Neptunus  (c)  and  the  Adelaide  ((/),  that  from  the 
moment  a  notification  is  made  to  a  government,  it  binds 
the  subjects  of  that  state,  because  it  is  supposed  to  cir- 
culate through  the  whole  country,  must  be  taken  with 
reference  to  the  facts  of  those  cases,  and  the  parties 
between  whom  they  were  decided.  The  decisions  were 
upon  the  right  of  capture  between  the  subjects  of  di& 
ferent  states.  As  between  nation  and  nation,  it  may 
be  admitted  that  notice  to  a  government  is  notice  to  its 
subjects,  at  least  after  the  lapse  of  a  reasonable  time 
for  the  government  to  communicate  that  notice.  In  a 
municipal  court  between  the  subjects  of  the  same  state 
assured  and  underwriters,  the  fact  of  notice  and  ille* 

(a)  7B.j;C.  14.  (»)  IM-^S.  46. 

(c)  S  Rob.  Adm.  Rep.  110.  {d)  2  Ri^,  Adm.  Rep,  1 12.  n. 
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1829.        must  be  taken  to  have  known  of  the  blockade  before 
_r"j~        he  left  Greenock.     In  the  case  of  the  Shepherdess  (a), 

sgaiwA  the  same  learned  Judcre  lays  it  down,  that  in  case  of  a 
blockade  by  notification,  the  act  of  sailing  constitutes 
the  offence.  In  this  case  the  captain  must  be. considered 
as  having  sailed  from  this  country  with  knowledge  of 
the  blockade.  He  thereby  incurred  the  guilt  of  aH 
offence  against  the  law  of  nations.  The  vessel  was  loat  in 
consequence  of  attempting  to  break  the  blockade.  That 
is  a  risk  for  which  the  underwriters  were  QOt  liable* 

.  Cur^adtu^vuli. 

Lord  Tenterdsn  C.  J.  now  delivered  tb^  judgment 
of  the  Court,  and  after  stating  the.&cts  of  the  ooae,  pro- 
ceeded as  follows :  \  .  f  f'l-  -  J.r 
'  At  the  trial  ii.was  contended  oo  the.  behalf  of  «thfi  de- 
fendant, and,  again,  on  amoving  for  a  new  trial,'  that  the 
voyi^,.bei]:ig  to  a.  blockaded  por^  was  an  illegal  voyage^ 
and  the  policy  void.  A  rule  to  shew  cause  being  granted^ 
this  objection  was  aga^  urged ;  and  it  was  further  con-, 
tended,  that  as  the  roaster  was.  at  Loc^'ndale  and  at* 
Greenock  aftei:  the  time  when  intelligence  of  the  noti- 
fication pf  the  blockade  might  have  avrivedvand  must  be 
supposed  to  have  arrived  at  those  places,  th.e.poliqr  was 
avoided  by  the  attempt  to  break  the  blockade;  and  the 
cases  of  the  Neptunusj  the  Adelaide^  and  the  Shep^ 
herdessy  were  cited  for  the  di^fendant*.  We  think  it 
cannot  be  said  that  this  vpyage  was  illegal,  ia  its.  com- 
mencement,  because  the  voyage  began  by  the  ship's  .de- 
parture from  Ldverpodf  whicl^  was^before  the. publication 
of  the  Gazette.  And  althopgh  the  blockading  nation 
may,  by  the  law  of  nations,  be  allowed  to  consider  its 

(a)  5  Rob.  Adm.  Rep.  S63. 

noti- 
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noti6cation  of  a  blockade,  as  notice  thereof  to  all  the     ^  1829*. 

subjects  of  the  nation  to  which  the  notification  has  been        — ^— 

Harratt 

made,  for  it  cannot  be  expected  that  the  blockading  'against 
nation  should  be  able  or  required  to  prove  actual  ' 
knowledge  in  the  master  of  every  vessel  of  the  other 
country,  yet'  such  a  rule,  allowing  it  to  prevail  to  the 
supposed  extent,  (though  it  appears  probably  to  be  open 
to  some  qualification  and  relaxation  for  the  furtherance 
of  justice  and  the  benefit  of  commerce,)  cannot,  in  our 
opinion,  be  applied  to  the  case  of  insurance.  And  if 
the  possibility,  or  even  probability,  of  actual  knowledge 
should  be  considered  as  legal  proof  of  the  fact  of  actual 
knowledge^  as'  a'  presumptio  juris  et  de  jure,  tiie  pre- 
sumption might,  in 'some  cases,  be  contrary  to  the  fact,  , 
and  such  a  rule  might  work  injustice.  We  therefore 
think  tbat  such  a^rule  cannot  be  established  as  a  rule  of 
insdranee  kw ;  but  that  knowledge,  like  other  matters, 
must'  becom«  a  question  of  fact  'for  the  decision  and 
judgment'  of  a  jury.  The  probability  of  actual  know- 
ledge^ upon  consideration  of  time,  place,  the  Opportunities 
of  taitimoiiy,  and  other  circumstances,  may  in  some  in- 
stances be  sd  strong  and  cogent,  as  to  cast  the  proof  of 
ignorance  on  the  other  side  in  the  opinion  of  a  jury^ 
and  in  the  absence  of  such  proof  of  ignorance  to  lead 
them  to  infer  knowledge ;  but  still  we  think  the  inference 
properly  bdongs  to  then^v  In  the  case  now  before  the 
Court}  if  the  jury  had  drawn  the  inference,  we  are  not 
prepared  to  say  they  would  have  done  wrong,  neither 
can  we  say  tbat  they  did  wrong  in  declining  to  draw 
tbat  inference;  and,  therefore,  we  cannot  set  aside 
their  verdict,  and  the  rule  for  a  new  trial  must  be 
discharged. 

Rule  discharged. 
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JS^eT  Naylor  and  Others  against  Taylor. 

^  ^**^^  **"i  'T'HIS  was  an  action  on  a  policy  of  insurance,  dated 
from  Lherpooi     ,      the  Gth   of  MarcA  1826,   on   goods   by   the  ship 

to  any  port  in  o  ^ 

the  river  Plate  Motiarch,  at  and  from  Liverpool  to  any  port  or  place  in 

after  notifica-  the  river  Plaiej  with  liberty,  in  the  event  of  a  blockade, 

Lmdon  G»-  ^r  being  ordered  off  the  river  Plate j  to  proceed  to  any 

J^ru  frore"*^^  Other  port,  and  there  wait  or  discharge.     The  loss  was 

The^^^fter  ®^^^^^  ^®  have  been  by  capture.     Plea,  general  issue, 

such  notifi-  At  the  trial  before"  Lord  Tenterden  C.  J.,  at  the  Londott 

cation  sailed 

from  Liverpool^  Sittings  after  Trinity  term  1828,  it  appeared  that  the 

and  was  taken       ,  .         ., 

by  a  BraxUian  ship  Sailed  on  the  voyagc  insured  from  Liverpool,  on  the 
rWer  Piaie,  and  1 1th  of  March  1826  ;  that  she  arrived  in  the  river  Plate 
!nm«iro  for  ad-  ^'^  the  22d  of  May,  and  was  captured  by  a  Brazilian 
ww'^u^i'by  fr'gate  on  the  2S(]  of  May.  She  was  afterwards  rescued 
w^w^J*"*^  on  the  21st  of  July,  (as  more  particularly  stated  in  the 
brought  the       judgment  delivered  by  the  Court,)  and  on  the  20th  of 

ship  and  cargo    •*       °  "^  ^' 

back  to  i.tt«r.  September  1826  arrived  at  Liverpool,  where  the  master 
master  landed  landed  and  warehoused  the  goods.  The  plaintiffs  had 
the  goods.  The  not  possession  of  them.  The  notification  of  the  blockade 
theylad'hewd  ^^  ^hc  ports  in  the  river  Plate  belonging  to  the  govem- 
^^d^^i^r*  °^^^  ^^  Buenos  Ayres,  by  the  Emperor  of  Brazil,  was 
rescue,  but  be.    published  in  the  London  Gazette  on  the  18th  of  February 

fore  Uiey  heard  ^  ^ 
of  it,  gave  1826.     On  the  28th  of  August  IS26,  verbal  notice  of 
notice  of  aban- 
donment to  the  abandonment  was  given  to  the  defendant,  which  he  re- 

Tbejuryfoundp  fosed  to  accept.     This  action  was  commenced  in  Hilary 

that  the  master 

did  not  intend  to  break  the  blockade :  Held,  first,  that  the  voyage  insured  was  not  iUegal, 
as  the  vessel  misht  sail  for  Buenm  Ayret  witliout  contravening  the  law  of  nations,  for  the 
purpose  of  inquiring  whether  the  blockade  continued. 

Secondly,  that  tlie  assured  had  no  right  to  recover  for  a  total  loss  by  reason  of  their 
having  offered  to  abandon,  because  the  abandonment  must  be  viewed  with  regard  to  the 
ultimate  state  of  facts  at  the  time  when  the  offer  to  abandon  was  made. 

term 
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<Cerm  1827.     It  was  contended,  on  behalf  of  the  de-       J  829. 
Pendant,  that  the  voyage  being  to  a  blockaded  port  after      „ 
notification  of  the  blockade  was  illegal ;  and,  secondly,        agmnn 

Taylob* 

that  there  was  not  a  total  loss  of  the  goods,  they  never 
having  been  taken  from  the  ship,  but  brought  back  in 
her  to  Lherpooh  Lord  Tenterden  \tXt  it  to  the  jury  to 
say,  whether  the  master  intended  to  violate  the  blockade. 
The  jury  said  they  were  not  satisfied  that  he  did  in- 
tend to  violate  the  blockade,  and  a  verdict  was  found 
for  the  plaintiff,  but  liberty  was  reserved  to  the  defend-^  \ 

ant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be 
of  opinion  there  was  not  a  total  loss.  A  rule  nisi  hafd 
been  obtained  for  entering  a  nonsuit,  upon  the  ground, 
that  there  was  not  a  total  loss ;  or  for  a  new  trial,  on  the 
ground  that  the  voyage  was  illegal :  And  the  cases  of 
the  Neptunm{a\  the  Adelaide{fi\  and  the  Shepherdess  {c), 
Were  cited. 

Campbell  and  R.  Scarlett  on  a  former  day  in  this  Ckrm 
shewed  cause.  The  jury  have  found  that  there  was  no 
intention  on  the  part  of  the  master  to  break  the  block* 
ade.  He  was  justified  in  going  to  the  river  Plate  to 
enquire  whether  the  ports  were  blockaded.  There  was 
so  ground  for  saying  that  the  policy  was  Void  ab  initio. 
There  was  nothing  illegal  in  the  adventure.  The 
blockaded  ports  were  at  the  other  extremity  of  thb 
globe.  The  blockade  might  be  suspended  or  deter- 
mined long  before  the  arrival  of  the  vessel.  Then, 
supposing  the  policy  to  be  valid,  the  assured,  under  the 
circumstances  of  this  case,  bad  a  right  to  abandon  to 
the  underwriters,  and  to  claim  from  them  a  total  loss* 
The  vessel  was  taken  possession  of  by  a  superior  force, 

(a)  2  Roh,  Adm.  Rep.  1 10.  {b)  2  Rob,  Adm,  Rep.  1 12.  n. 

(c)  5  Rob.  Aduu  Rep,  262. 

and 
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♦^•/. 


1829.  and  the  goods  haye  ne^^r  b«^n,res^^:^  to  t^je^pjaintiffii 
As  to  them  a  total  loss  a(cq^ped.qt  th^^tjgcnepC^^he.cap'*' 
ture,  and  has.  continued  to  thefpr|^sent;tin^^  fif^d^jmrtA 
V.  Wise  (a),  Perry  y.  Aberdeit\^  (ijit,  Ji^^Jt^ev  jSrst-meu* 
tioned  case  it  was  hej^,  th^.ther^,  w^,  ^.tpti^lJoss  on 
the  abandonment  of  tjl^e  crew>  f^nd  that  jt  .was, not  turned 
into  a  partial  loss  by  the}  sut^^e^peot  ey^pts^.i  t   ,..{<«   . 

The  Altonxey  General  and  AUterson  contrft.  The 
policy  was  voidy  fpr  it  ^was  eflf ctod  oa  ^  voyage  Uy  a 
blockaded  port  after  public  notification  pf  the.  blockade 
in  the. Gazeite^  and  the  ve9$el  sailed  .qQ.thaV^Pyage. 
Assuming  that  there  was.^  no  intention  ta, violate  the 
blockade,  it  was  the  duty  of  the  master  tq  h^ye  ^ait^ 
for  adjudication:  his  r^sejuie,pC  the  shJpr^AS  m  act 
done  in  breach  of  the  law  of  na,tions«  At  a)l  eveo^ 
he  ought  to  have  gone  to  some  other  port  to  wait  or 
discharge,  according  to  the  liberty  rese^T^  .in  the 
policy.  Secondly,  the  assured  had  ,no  rightrtp.  (plipm 
for  a  total  loss,^  because  they  abandoned  lyh^a  th^ 
had  heard  of  the  capture,  and  before  they  heard  of  the 
rescue.  In  Hamilton  v.  Mendes  {c)  Lord  M(m^fid4  says, 
that  in  case  of  the  s^hip  being,  t^kej^i,,  th^,in^^Fediinay 
demand  as  for  a  total  loss  and  abandon,, provided. the 
capture  or  the ^ total  loss  occasioned,  thereby  cpntinue 
to  the  time  of  abandoning  and  b/'inging  ^he  action* 
Bainbridge  ▼•  Neilson  {d)  is  to  the  same  effect  vLord 
EUenborough  there  said,  the  effect  of  an  offer  to.mbandon 
was  this :  if  it  be  made  on  supposed  iacts  which  turn 
out  to  be  true,  the  assured  had  put  himself  in  a  condi- 
tion to  insist  upon  the  abandonment;. but  it  is  not 
enough  that  it  is  properly  made  on  facts  which  are 

(a)  lB.iC.  794.  (&)  9  J?,  f  C  411. 

(c)  S  S^T.  1198.  (d)  10  Ami,  529. 

supposed 
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TATLOJb 


supposed  to  exist  at  the  time,  if  it  turn  out  that  no  such        1829. 

fiicts  existed.      Here,  at  the  time  when  the  offer  to  ' 

NiTum 
abandon  V^as  made,  the  supposition  was  that  the  vessel       ^**'*^ 

at  that  time  relinained  in  the  hands  of  the  captors,  which 

turned   out  not  to  be  the  fact     The  ship  and  cargo 

had  been  Rescued,  and  were  on  their  waj  to  Liverpool^ 

wbere'thfey  afterwards  arrived^   and  remained  at  the 

time  when  the  action  was  brought* 

Cur.  adV'  vtdl. 

Lord  TtNTiiRtiEN  C*  J.  now  delivered  the  judgment 
of  the'Oourii  This  "was  an  action  on  a  poKcy  of  in* 
suram^  dat^  the  6th  of  3iarc/<  1826,  on  goods  by  the 
ship  Monarch  at  and  from  Liverpool  to  any  port  or 
plaetf  in  the  riVei*  Pldte^  with  liberty,  in  the  event  oif  a 
blockade,  b^  biSAg  ordered  oflTthe  river  Ptate^  to  pro- 
ceed to  any  c(ther  port,  and  there  wait  or  discharge. 
The  loss'wa^  aVerred  to  have  been  by  capture.  The 
cause  Was- tri^d  before  mo,  and  a  verdict  was  found  for 
the  plaintifij'^th  liberty  to  move  to  enter  a  nonsuit  if'  the 
Ciourt  shdijld  be  6f  oplihioh  that  there  was  not  a  total 
loss'. 

At' the  trtalj' it! ^  appeared  that  the  ship  sailed  from 
lJt^iytk)toh'ih€^llih  of  MircA  1826,  and  was  proceed- 
ing up  ih6'^lvet' Pltite  for  Buenos  Ayres^  when  she  met 
with  a^'BraisittaH  frigate  belbw  Monte  Video^  on  the 
other  ^ide' of  cthe-' river,  was  detained  and  sent  into 
Mofite'  Videbj  and',  after  remaining  there  for  some  time, 
was  sent  ffotn'  tbente'for  Rio  Janeiro  for  adjudication, 
with  the  original  ina^et'  ahd  fir^t  ^nd  second  mates,  the 
steward,  h  LdidAfl  knbtfaei^  of 'her  crew  (who  was  the 
witness  examitied  'at  the  trial),  a  prTze-master,  and 
several  black  ahd  white  soldiers  and  sailors.     She  sailed 

in 
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1829.       in  company  with*  several  other  ships,  bat  was  separated 


NAYLOn. 


from  the  c(»ivoy«     Her  owa  master  and  crew  rose  open 
agamsi       aud  overpowerod  the  others,  and  bound  and  sent  them 

Taylor. 

all  away,  except  two,  in  the  long  boat,  and  brou^t  the 
ship  and  cargo  back  to  Liverpool  in  September,  where  the 
master  landed  and  warehonsed  the  goods,  and  the  plain- 
tiffs had  not  had  the  possession  of  them.  In  the  interval 
between  intelligence  of  the  capture  and  of  theiescae, 
notice  of  abandonment  was  given  but  not  accepted.  The 
rescue  had  in  fact  taken  place  before  the  notice  of  aban- 
donment The  notification  of  the  blockade  of  the  ports 
in  the  river  P/a^^,  belonging  to  the  government  of  JSttmos 
j^es,  by  the  Emperor  of  BraziU  was  published  in  the 
London  Gazette  on  the  18th  of  February  1826.  The 
jury  said  they  were  not  satisfied  that  the  master  intended 
4x>  violate  the  blockade.  On  the  motion  for  a  nonsuit, 
the  cases  of  the  Neptunus{a)  and  of  the  Adelaide  lfi\AvA  of 
the  Shepherdess  {c\  were  cited  for  the  defendants,  and  it 
was  contended  that  this  was  an  illegal  voyage,  being  to 
«  blockaded  port  after  notification  of  the  blockade;  and 
further,  that  there  was  not  a  total  loss  of  the  goods, 
(they  were  said  to  be  bale  goods,)  they  having  never 
been  taken  from  the  ship,  but  brought  back  in  her  to 
UverpooL 

On  shewing  cause,  it  was  further  contended  on  hep 
half  of  the  defendant,  that  admitting  there  was  no 
intention  to  violate  the  blockade  as  found  by  the  jury, 
the  master  should  have  waited  for  adjudication ;  that  hb 
rescue  of  the  ship  was  an  act  contrary  to  the  law  of 
nations,  and  discharged  the  policy ;  or  if  not,  that  the 
return  to  Liverpool,  instead  of  going  to  some  other  port 

(a)  2  Rob.  Adm.  Rep.  1 10.  (6)  S  Rob.  Mm,  Rep.  1 1 1 .  n. 

(€)  5  Rob,  Adm,  Rep,  262. 

to 
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1829.        talned  them:  if  ii  be  on  the  ground  of  a  claim  of  the 


Njitlor 


nature  of  salvage,  the  plainti£&  may  have  them  on  sati»- 
against  fy^"S  ^^^^  claim.  There  is  no  proof  that  the  goods  are 
deteriorated.  The  particular  adventure  on  which  they 
were  sent  has  indeed  been  dereated,  but  this  fact  will 
not  in  itself  make  the  underwriters  liable  for  a  totdl 
loss.  It  therefore  becomes  necessary  for  the  plaintiff 
to  shew  that  the  abandonment  has  the  effect  of  enabling 
them  to  recover  as  for  a  total  loss.  If  the  abandonment 
is  to  be  viewed  with  regard  to  the  ultimate  state  of 
facts,  as  appearing  before  the  action  brought,  according 
to  the  opinion  of  the  Court  in  Bainhridge  v«  Neibon^ 
there  has  not,  for  the  reasons  already  given,  been  a 
total  loss. 

Doubts  were  expressed  as  to  the  propriety  of  the 
decision  in  Bainbridge  v.  Neihon,  by  a  very  high  autho- 
rity, in  the  case  of  Sniiih  and  Others  v.  Bobertson  (a). 
But  notwithstanding  those  doubts,  the  rule  as  laid 
down  in  Bainbridge  v.  Netlson  was  adopted  and  acted 
upon  by  the  Court  in  the  two  subsequent  cases  of 
Patterson  v.  Bitchie  {b\  and  Brotherston  and  Another  yfi 
Barber  (c).  We  consider  the  point  to  have  been  well 
settled,  and  the  rule  established  by  these  authorities;  and 
the  rule  to  enter  a  nonsuit  must  be  made  absolute,  {i) 
Rule  absolute  for  entering  a  nonsuits 

(d)  S  Dow,  474.  (6)  4  3/.  ^  S.  395.  (c)  SU'iS.4l8i 

{d)  See  also  Cobgan  ▼.  The  London  Auurance,  5M,^S,  447. 
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Peyton  and  Others  against  The  Mayor   and  Tuetdoy, 
Commonalty,  of  London,   as   Governors   of 
St.  Thomas's  Hospital. 

(^ASE.     The  declaration  stated,  that  a  certain  mes-  Case  by  a  Te- 
J  . .  .  ^  ^         Teraioner  of  a 

suage   or    dwelling-house   was    in    the   possession  house  in  ckeap^ 

of  one  F.  D.  as  tenant  to  the  plaintiffs,  which  dwelling-  owner  of  the 
house  was  in  part  adjoining  to  a  house  of  the  defend-  house^lor  pull- 
ants,  yet  the  defendants  contriving,  &c.  to  aggrieve  the  ^ifhout«horinff 
plaintiffs  in  their  reversionary  estate  and  interest  in  the  '*.'^*tP^'""* 

^  '^  tiff  8  house,  in 

first-mentioned  house,  whilst  the  same  was  in  the  pos-  consequence 

'^       .  ,  ^  whereof  It  was 

session  of  F.  D.  as  tenant  thereof  to  the  plaintiffs,  to  inopaircd,  and 

wit,  on,'^&c.  negligently,  unskilfully,   wrongfully,  and  down:  Held, 

improperly,  by  certain  servants  of  the  said  defendants  in  this  declaratioa 

tliat  behalfj' altered,  pulled  down,  afnd  removed  the  said  could  notVe- 

messuage  of  the  defendants,  so  in  part  adjoining  to  the  ^"0^"^^© 

said  house  in  which  the  plaintiffs  were  so  ^interested  as  ^efendanys  not 

\  having  given 

aforesaid,  without  shoring  up,   propping  up,  or  duly  notice  that  ha 

.  .  .     .        ^**  about  to 

securing  the  said  adjoining  house  in  which  the  plaintiffs  pull  down  his 
,  «  .  house,  that  not 

'  were  so  interested,  in  order  to  prevent  the  same  from  being  alleged 

being  dahiaged  by  the  said  altering,  pulling  down,  ^nd  ^^  injury  . 

removal  of  the  said  messuage  of  the  defendants^  so  that  J[J*^|^^-ntSff 

for  want  of  such  shoring  up,   propping  up,  or  duly  had  not  alleged 

securing  thereof,  the  said  house,  in  which  the  plaintiffs  *°7  "0^^  ^ 

*^  have  his  house 

were  so  interested,  became  and  was  by  and  through  the  supported  hj  ^ 

altering,  pulling  down,  and  removal  of  the  messuage  he  was  bound  ' 

of  the  defendants,  greatly  weakened,  damaged,  and  in-  self  l>y  shoring, 

jured,  and  in  part  fell  down.   The  second  count  alleged,  ^nif||I[n  that 

that  a  certain  dwelling-house  was  in  the  possession  and  h^a  ™",^^ 

occupation  of  one  F,  D.  as  tenant  to  the  plaintifi^,  in  *o  do  it. 

Vol.  IX.  8  B  part 
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1829.       part  adjoining  to  a  certain  other  messuage  of  the  de- 
p^  fendants,  and  connected  therewith  by  a  certain  party- 

agahut        wall,   yet   defendants   contriving,   &c.    so   negligendy, 

Tb«  Mayor,  &€. 

of  Lovjx)ir,  unskilfally,  wrongfully,  and  improperly  conducted  them- 
selves by  certain  servants  employed  by  them  in  that 
behalf  in  and  about  the  altering,  taking  away,  pulling 
down,  and  removing  the  said  messuage  of  the  defend- 
ants, that  the  house  in  which  the  plaintiffs  were  so 
interested  as  last  aforesaid  then  and  there  by  such 
negligent^  unskilful,  and  improper  conduct,  became  and 
was  gready  weakened  and  damaged,  &&  There  were 
other  counts  imputing  improper  conduct  in  the  pulling 
down  of  the  party-wall  between  the  two  houses.  Plea, 
not  guilty.  At  the  trial  before  Lord  Tenterden  C.  J.,  at 
the  London  sittings  after  Trinity  term  1828,  it  appeared 
in  evidence  that  the  plaintiffs  were  the  owners  of  a  house 
in  CheapsidCf  in  the  occupation  of  jF.  D,  as  their  tenant, 
and  that  the  defendants  were  owners  of  the  house  ad- 
joining to  the  westward,  which  was  at  the  comer  of 
Honey  Lane.  This  house  had  been  for  several  years  in 
bad  repair,  and  supported  by  strutts  or  shores  placed 
against  the  house  at  the  opposite  side  of  the  lane.  At 
length  it  became  necessary  to  take  down  the  defendants' 
house  and  rebuild  it,  and  they  entered  into  an  agree- 
ment with  one  Lees  to  demise  the  premises  to  him  on  a 
building  lease.  Lees  sold  the  materials  of  the  old  house 
by  auction,  and  the  purchasers  pulled  it  down,  and  in  so 
doing,  removed  the  strutts  by  which  it  had  been  sup- 
ported, and  did  not  substitute  for  them  any  other  strutts 
or  shores  to  support  the  plaintiffs'  h6use,  which,  in  con- 
sequence of  the  removal  of  the  defendants'  house,  separated 
from  the  house  next  adjoining  to  the  eastward,  and  was 
much  injured.  The  defendants  did  not  shore  up  the  plain- 
tiff' 
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tifiB^holl8e  either  externally  er  iDtemallj:  the  | 
diemselves  bad  put  up  some  intenial  supports ; 
appeared,  that  if  it  had  been  properly  shored  in 
iDfury  would  not  have  happened.     Upon  this  e^ 
Lord  Tenterden  was  of  opinion,  that  the  injury  1 
arisen  from  any  misoonduct  on  the  part  of  the  < 
ants,  but  from  the  neglect  of  the  plaintiffs  to  p 
their  own  house,  whidi  they  and  not  the  deft 
were  bound  to  do,   and  h^  directed  a  nonsu 
Michaebnas  term  a  rtde  nia  for  setting  aside  the  r 
was  granted  on  two  grounds,  first,  that  the  ^Icfe 
were  answerable  for  the  injury  arising  from  the  n 
of  their  house,  or  if  not,  still  that 'the  defendants 
to  have  given  notiee  to  the  plainttffi  to  prop  up 
Jbouae. 

The  Jtiomey^enemlf  CampbeU^  and  Cresmdlj 
iormer^day  in  this  term  shewed  cause.     The  quest! 
notice  does  not  arise  on  this  rec(»xl.     There  is  no 
couDt  in  the  .deoUration  which  states  the  injury  %o 
.arisen  in  consequence  of  the  .defendants  having  p 
.down  their  house  without  giving  jaotice  of  their  inlei 
to  do  so;  and,  therefore,  unless  the  removal  of  that  h 
was  in  itself  wrongful,  the  plaintifis  cannot  recover.  T 
was  no  evidence  of  any  carelessness  or  want  of  skii 
,the  act  of  pulling  down  the  house  to  satisfy  die  sec 
count :  the  only  ground  of  complaint  proved  ^i^as 
which  is  alleged  in  the  first  count,  vie  that  the 
fendants  did  not  shore  up  the  house  of  the  plaint 
The  question  therefore  is,  whether  they  were  bounc 
do  so  before  they  pulled  down  their  house.     It  was 
sufficient  for  the  plaintifis  to  prove  that  their  house  \ 
injured  by  the  removal  of  the  defendants',  they  w« 
S  B  2  bi[>u 


728  CASES  IN  TRINITY  TERM  * 

1829.       bound  to  prove  also  that  the  removal  was  wrongful.    In 

Com.  Dig. J  Action  upon  the  Case  (A),  it  is  said,  "  An  action 

againu        uDon  the  cose  is  an  action  founded  upon  a  wrongs  and 
TheMayor^&c.      ^  „ 

of  LoiiiioN.     concludes  contra  pacem."     And  again,   '^  In  all  cases 

where  a  man  has  a  temporal  loss  or  damage  by  the  wrong 
of  .another,  he  may  have  an  action  upon  the  case  to  be 
repaired  in  damages."     And  in  Com.  Dig.  Action  upon 
the  Case  (B  3.),  it  is  said,  *'  It  does  not  lie  for  an  act  not 
prohibited  by  law,  though  it  be  to  the  damage  of  the 
party."     And  this  agrees  with  tlie  judgment  in  Rex  i. 
The  Commissioners  of  Senders  for  Pagham  (a),  Boulston  v. 
Hardy  {b);   and  with   the   principles  of  the  civil  law, 
Vattelf  Droit  des  GetiSf  b.  ii.  c.  1.,  Domat.  62.  tit.  8.  s.  3. 
art.  9.   "  Damages  occasioned  by  faults."     It  does  not 
lie  where  the   damage  happens  by  the  negligence  or 
de&ult  of  the  plaintiff  himself.  Com.  Dig.^  Action  upon 
the  Case  (B  4.),  Virtite  v.  Birde  (c).    The  case  of  Jones  v.  . 
.  Bird  {d)  will  probably  be  cited  as  an  authority  for  the 
plaintifis.  .  That  was   an   action   agaiit^t  certain  com- 
missioners of  .sewers  for  removing  the  arch  of  a  sewer 
upon  which  a  stack  of  chimneys  rested,  in  consequence 
of  which  the  adjoining  house  and  Jone^s  also,  which 
was  next  to  that,  fell  down,  and  the  defendants  were 
held  liable.     Three  reasons  appear  to  have  been  given 
for  the  judgment:   that  the   commissioners  hdd  been 
guilty  of  negligence ;   that  they  ought  to  have  .given 
notice  to   the  owner  of  the  adjoining  house .  of  the 
manner  in  which  his  chimneys  were  supported;   and 
that  they  ought  to  have  shored  up  the  house  when  they 
removed  the  arch.     That  case  is  perfectly  distinguish- 

(a)  SB^^'C.  355.  (b)  Moore,  453. 

(c)  2  Lev.  196.  (d)  5  B.  ^  A.  837. 

able 


able  from  the  present.  There  the  commissioners,  acting  1629. 
for  the  district,  were  acting  for  the*  plaintiff  as  well  as  p^^^ 
others,  not  in  the  exercise  of  a  common  law  richt,  but  ^  ^*"^  ^ 

"  The  Mayor,  &e, 

-under  a  special  commission:  the  jury  found  that  they  of  Lokook.. 
were  guilty  of  negligence ;  they  had  power  to  enter  anjr 
premises  and  shore  them  up ;  and  diey  had  power  to 
raise  money  to  pay  the  expense  of  so  doing.  The 
owner  of  the  chimneys  had  built  on  his  own  land,* 
where  he  had  a  right  to  build ;  and  the  commissioners 
had  no  right  to  remove  the  support  from  under  them 
without  providing  another.  Their  act  was  therefore 
wrongful ;  and  the  plaintiffs,  having  been  injured  by  their 
wrongful  act,  had  a  good  right  of  action.  Here  the  , 
defendants  pulled  down  their  house  in  the  exercise  of 
the  dominion  which  the  common  law  gave  them  over 
their  own  property,  and  the  plaintiffs  had  no  right  to 
have  their  house  supported  by  it.  No  such  right  was 
either  alleged  or  proved.  It  would,  indeed,  be  a  new 
sort  of  easement  now  heard  of  for  the  first  time.  In 
other  instances  the  uninterrupted  enjoyment  of  an  ease- 
ment over  the  property  of  another  for  a  certain  length 
of  time,  with  the  knowledge  of  that  other,  is  held 
suflScienc  to  give  a  legal  right  to  tlie  easement ;  but  that 
is  on  the  ground  that  such  uninterrupted  enjoyment 
raises  the  presumption  of  a  grant.  In  such  cases  as  the 
present  no  such  presumption  can  arise.  It  could,  not  * 
be  shewn  how  long  the  plaintiff's  house  had  been  sup- 
ported by  that  of  the  defendants,  or,  if  the  fact  were  so, 
that  they  knew  it ;  and  it  would  be  very  mischievous  if 
every  proprietor  of  a  house,  on  discovering  that  of  his 
neighbour  to  be  out  of  the  perpendicular,  were  bound 
to  bring  an  action  against  him  to  rebut  the  presumption 
of  a  grant  of  an  easement.  If,  however,  any  grant  to 
'     9  B  S  the 


IBW*  die  ptaimift  oould  be  presmned,  it  oosld  onfy  be  of  the 
p^^j^  privil^e  of  havkig  their  house  sapported  by  that  of  die 
^  '.^^^  ^  defendants  so  lonir  as  H  lasted ;  it  coold  not  be  of  a  granit 
of  London,  (or  rathef  covenant)  that  the  defendants  would  support 
the  house  for  ever.  The  owner  of  land  over  which 
another  has  a  private  right  of  way  is  not  bound  to  r^wir 
it,  Taylor  v.  Whitehead  {a)j  BuUard  v.  Harriam  {b).  So 
if  there  be  a  demise  of  land  with  the  use  of  a  pump^  the 
lessor  is  not  bound  to  repair  the  pumpj  Pomfiret  v« 
Bkroft  (c).  The  defendants,  then,  if  the  supposed  ease- 
ment did  exist,  would  not  have  been  liable  to  an  action 
if  their  house  had  fallen  by  natural  decay,  and  the  house 
of  the  plaintiffi  had  followed  it.  If  that  be  so,  neither 
were  they  liable  in  consequence  of  an  injury  arising  from 
taking  down  their  house  for  the  purpose  of  rebuildiiig  ii;- 
when  it  was  in  so  bad  a  state  of  repair  as  to  be  la 
danger  of  fallings  for  then  they  were  by  law  boond  to 
pull  it  down ;  a  house  in  such  a  state  being  deemed  a 
nuisanoe  for  which  the  owner  is  indictable,  Begina  v. 

Brodrick  and  Dodd  contra^  There  are  two  grounds 
on  which  the  plainti£  are  entitled  to  have,  the  nonsuit 
set  aside:  first,  that  a  person  taking  down  his  own 
house  is  bound  to  tise  all  reasonable  means  for  prevent- 
ing injuiy  to  his  neighbour;  and,  secondly,  if  the  plaiii- 
tifi  were  bound  to  shore  up  t}ieir  house^  they  should 
have  had  a  specific  nodoe  from  the  diefendants  to  do  so. 
There  is  a  great  difference  between  mere  nonfeasance  and 
misfeasance.     Here  the  latter  is  imputed  to  the  defend- 


(a)  2  Doug.  745.  (6)  4  21,^8.  387. 

(c)  1  Sound.  521.  (d)  1  Salk,  S57. 


ants; 


7S»  CASES  IN  TRINITY  TERM 

1829.       that  "  if  a  man  dig  a  pit  in  his  land,  so  near  that 

""""^       ray  land  falls  into  the  pit,  an  action  on  the  case  lies.'* 

Pbyton  "^      ^  . 

aeairui        So,    in   Vtu.  Abr.   tit  Actions   {Case\   n.  c,    A»   was 

of  LoMDov.  >  seised  of  a  house  newly  built,  and  B.  was  sebed  of  a 
house  next  adjoining,  and  B.  dug  a  cellar  so  near  the 
house  of  A.  that  he  undermined  it,  by  reason  whereof 
part  of  AJs  house  fell  into  the  hole  so  dug;  action  on 
the  case  lies  for  A.,  Slingsby  s.  Barnard  {a).  And  so 
also  \^^  Roberts  v.  Mead{b)^  where  surveyors  of  highways 
were  held  liable  to  an  action  for  digging,  in  improving 
a  street,  so  near  to  plaintiff's  wall  that  they  weakened  it 
and  it  fell.  These  cases  are  in  favour  of  the  plaintiff,* 
and  it  matters  not  whether  the  damage  to  the  neighbour 
arise  from,  excavating  the  adjoining  soil  or  from  pulling' 
down  an  adjoining  house.  Nor  could  it  have  been  con- 
tended in  those  cases,  that  the  defendant  could  exonerate 
himself  of  responsibility  for  the  damage  arising  from  his 
acts,  by  giving  a  notice  beforehand  to  his  neighbour 
of  what  he  was  about  to  do.  There  is  no  question  that 
an  action  lies  against  a  neighbour  for  using  on  his  own 
premises  steam-engines,  or  furnaces,  or  noisome  trades, 
noxious  or  injurious  to  his  neighbour,  though  diese  acts 
are  lawful  and  innocent  in  themselves;  and  yet,  why 
might  not  a  party  so  using  his  premises  protect  himself 
from  liability,  by  giving  a  notice  to  his  neighbour,  if  a 
party  is  at  liberty,  on  giving  such  a  notice,  to  pull  down 
^  his  bouse  without  regard  to  the  safety  of  his  neighbour's 
house  adjoining?.  The  principle  of  these  cases  is  also 
that  of  the  civil  law  (c),  which  is  more  full  on  the  sub- 

(a)  1  RoU.  It.  450.  pi.  24.      Fin.  Abr,  tit.  Adiofu  {Cate),  n.  c. 

(c)  Dig.  lib.  8.  tit.  2.  De  Serv,  Prmd.  Urh,    Dig.  lib.  10.  tit  1.  L.  15. 
Dig.  lib.  59.  tit  2.  h.  24.  1. 12.  ^ 

jcct 


ject  of  servitudes  and  easements,  and  the  rights  and        18S9. 
obligations  of  adjacent  proprietors  than  our  own  ;  and        "| 
of  the  French  law,  derived  from  the  civil  law,  as  laid        agamu 

'  The  Mmyur,&c. 

down  by  Parde$sus{a\  a  writer  of  authority.  The  case  of  Lomdoh. 
of  Rex  V.  Commissioners  (^  Servers  for  Pagham  was 
entirely  sui  generis^  and  has  no  application  to  the  facts 
of  this  case.  That  case  decided  merely  this ;  —  that  the 
proprietor  of  land  on  the  sea  coast,  exposed  to  the 
ravages  of  the  sea,  might  protect  his  land  by  groins  or 
other  erections,  without  Regarding  whether  such  erec- 
tions turned  the  force  of  the  waves  with  greater  violence 
against  his  neighbour's  land ;  it  being  the  neighbour's 
business  to  guard  himself  by  similar  means  against  this 
^^  common  enemy."     Here  there   was  no   *^  common  \ 

enemy"  calling  for  extraordinary  safeguards,  either  on 
the  part  of  the  plaintiffs  or  defendants;  and  suppose  that 
the  defendants,  acting  on  the  principle  of  the  Pagham 
case,  had  erected  any  shores  or  buildings  against  their 
house,  to  protect  it  from  wind  or  rain  or  other  danger, 
and  that  such  erections  had  been  injurious  to  the  plain- 
tiff'^ house,  it  is  clear  that  an  action  would  have  lain 
against  them  by  the  plaintiffs  for  the  damage  sustained, 
which  shews  that  the  principle  of  that  case  is  incapable 
of  being  applied  to  the  facts  of  the  present.  Then  as 
to  the  second  point.  Supposing  that  the  defendant's' 
duty  was  simply  to  give  notice  of  their  intention  to  pull 
^own,  no  such  notice  was  given,  and  the  second  count 
of  the  declaration  is  sufficient  to  entitle  the  plaintiffs  to 
recover  on  this  ground.  The  second  count  charges  the 
defendants  with  negligent  conduct  in  and  about  pulling 
down  the  house ;  and  the  omission  to  give  a  sufficient 

(a)  TruU^  des  Servitude*,  p.  248,  260. 

noiic«», 


1829.       notice,  if  such  was  their  legpd  duty,  maj  fiutly  be  ccmh 

sidered  negligence  within  the  meaning  of  the  eount. 

agaimi       If  the  defendants  were  entitled  toprolect  themselvea  by 
'  TIm  Bfajor,  Ac.   > 
of  LoMooN.     a  notice,  such  notice  ought  surely  to  be  definite  as  to 

the  time  of  pulling  down,  so  as  to  enable  the  .plaintifls 

to  Gonsalt  surveyorsy  and  have  the  necessary  shoring 

done. 

Cur.  oAh  vuU* 

Lord  TfiNTERDEK  CX  J.  now  delivered  the  ju^rment 
of  the  Court. 

This  wa»  a  special  acdon  upon  the  case  brought  by 
the  plakitifiB,  as  the  reversioners  of  a  house  in  Chmpside 
in  the  occupation  of  their  tenant  under  a  lease^  against 
the  defendants  as  owners  of  the  adjointng  hous%  far 
injury  sustained  in  consequence  (^  pulling  down  the 
de^dants'  house.  The  first  count  of  the  dedavation, 
after  allying  the  plaintiffs'  interest  in  a  house^  which  in- 
part  adjoined  a  house  of  the  defendants^  charged  that 
the  defendants  unskilfaUy,  wTongfidly,  and  improperly 
altered,  pulled  down^  and  removed  their  house  adjoining 
to  the  plainufis'  house^  without  shoring  up,  propping,  or 
duly  securing  the  plaintiffs'  house^  in  order  to  previent 
the  same  from  being  injured  by  the  altering,  pulling 
down,  and  removing  of  the  defendants'  hoiiae ;  so  that  in 
want  of  sucli  shoring  up,  propfNng,  or  otherwise  duly 
securing  the  ^lainti£b'  house,  that  house  was  greatly 
injured,  weakened,  and  in  part  fell  down.  *  The  second 
count,  alleging  that  the  houses  adymned  and  were  con* 
nected  by  a  party-wall,  charged  that  the  defendants  so 
negligently,  unskilfully,  wrongfully,  and  iriiproperly  oon» 
ducted  themselves  in  and  about  the  altering,  taking 
away,  pulling  down,  and  removing  the  defendants'  house, 

that 


dMt  the  plaint^'  houae  waS)  by  snclt  negligent,  qi»»       1839. 
skiUU,  and  impnopcv  conduct^  greatly  weakened,  ruined,       "         ' 
and  dilapidated,  and  in  part  fell  down.  agnm$( 

The  Mayor,  te. 

The  dedM-adoft  in  this  case  does  not  allege^  as  a  fiu:t»  ofloirBov* 
that  the  plaindffi  were  entitled  to  hare  their  house  6iip>- 
ported  by  the  defendants'  houses  nor  does  it  in  our 
opinion  contain  any  allegation  from  wbicfa  a  tide  to  such 
support  can  be  inferred  as  a  natter  of  law.  The  com- 
plaint also  in  both  counts  relates  to  the  &ct  of  taking 
dowa  the  defendants'  houses  and  the  manner  in  which 
diat  was  done.  The  first  count  is  evidently  framed  upon 
a  supposition  that  it  was  the  duty  of  the  defendants  to  use 
the  necessary  means  to  sustain  the  plmntiffs'  house  when, 
they  took  down  thdr  own ;  the  second  count  is  more 
geneml,  bnt  it  does  not  charge  the  want  of  notice  of 
talcing  down  the  defendants'  houses  in  order  that  the 
plaintifi  might  themsdves  use  the  necessary  means  to 
sustain  their  own  property,  as  the  injury  comfdained  of: 
aady.  therefore,  in  our  opinion^^  the  action  cannot  be  main- 
tained upon  the  want  of  such  notice,  sopposiog  that^  as 
a  matter  of  law,  the  defendants  were  bound  to  give 
notice  befarehand;  upon  whieh  pdnt  of  law  we  are  nol^ 
IB  this  case,  called  upon  to  give  any  opinion. 

I  have  been  thus  particular  in  noticing  the  declaradon^ 
because  it  fumishea  an  answer  to '  much  of  the  leanned 
arguments  that  were  advanced  on  the  behalf  of  the 
plaintifis  in  support  of  the  rule  for  a  new  trial. 

At  the  trial  of  the  cause  before  me  at  GuUdhaU^  it 
appeared  upon  the  pl^tiffi'  evidence^  that  the  two 
houses  were  very  old  and  decayed^  the  party- wall  between 
them  weak  and  defective;  that  for  some  time  pieces  of 
timber  called  struts  had  been  carried  across  Honey  Lanej 
on  the  east  side  whereof  the  defendants'  houae  was 

situate, 


1829.        situate,  to  the  opposite  bouse  on  the  west  side  of  that 
lane;  that  the  plaintifis'  house  adjoined  the  defendantsT 

ngainu  eastward ;  that  these  struts,  by  preventing  the  defend- 
of  JLoxaoK.  ants'  house  from  falling'  westward,  had  the  effect  also  of 
1  preventing  the  plaintiffs'  house  from  falling  that  way; 
that  when  the  defendants'  house  was  taken  down,  these 
struts  were  necessarily  removed,  and  no  other  and 
longer  struts  substituted  extending  from  the  plaintiffs' 
house  to  the  house  on  the  opposite  side  of  Honey  Lane^ 
nor  any  upright  shores  placed  within  the  plaintiff' 
house  to  sustain  the  floors  and  roof  without  the  aid  of 
the  party- wall ;  that  if  either  of  these  measures  had  been 
adopted,  the  plaintiffs'  house  might  have  stood ;  but 
that  neither  of  them  being  adopted,  it  soon  became 
separated  from  the  house  adjoining  to  it  on  the  east,  and 

*  either  partly  fell  or  was  necessarily  taken  down,  and 

rebuilt,  being  injured,  dangerous,  and  uninhabitable. 
It  did  not  appear  whether  the  two  houses  had  been 
erected  at  the  same  time,  or  at  different  times ;  from 
their  construction,  it  seems  likely  that  they  were  built  at 
or  about  the  same  time.  The  freehold  was  then  in 
different  hands;  and  as  the  governors  of  the  hospital'are 
not  likely  to  have  bought  or  sold  in  modern  times,  it  is 
probable  that  the  freehold  was  also  in  different  hands 
when  the  houses  ^rere  built.  These,  however,  are  but 
conjectures ;  if  the  proof  of  the  facts  either  iray  would 
have  aided  the  plaintifi^'  case,  it  was  their  duty  to  give 
the  proof. 

It  did  not  appear  that  the '  defendants  gave  anyk  pre- 
vious notice  of  the  intention  of  pulling  down  their  house, 
or  of  the  time  of  doing  so,  but  (he  defective  state  of 
both  houses  was  known  to  the  parties.  There  had 
been  previous  discussion  between  them,  especially  with 

regard 
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regard  to  the  party-wall,  and  a  notice  of  rebuilding  the 
party-wall  under  the  act  of  parliament  had  been  given, 
but  the  defendants'  house  was  pulled  down  before  the 
expiration  of  the  time  mentioned  in  that  notice.  The 
operation  of  taking  down  the  defendants'  house  was 
carried  on'  by  day,  and  the  operation  must  have  been 
seen  and  known  by  th^  tenant  and  occupier  of  the 
plaintiffs'  house. 

Upon  these  facts  appearing  at  the  trial,  I  was  of 
opinion,  at  the  close  of  the  plaintiffs'  evidence,  that  it  was 
their  duty  to  support  their  own  house  by  shores  within  ; 
and  upoii  that  ground  I  directed  a  nonsuit 

A  rule  to  shew  cause  for  setting  aside  the  nonsuit  was 
granted  in  the  ensuing  term ;  cause  was  shewn,  and  the 
matter  very  well  argued  on  both  sides  during  the  present 
term.  We  have  cpnsidered  of  it ;  and. adverting  to  the 
facts  proved,  and  to  the  want  of  evidence  from  which  a 
grant  to  the  plaintiffs  of  a  right  to  the  support  of  the 
adjoining  house  might  be  inferred,  and  to  the  form  of 
the  declaration,  we  think  the  nonsuit  was  right,  and  the 
rule  therefore  must  be  discharged. 

Rule  discharged. 


1829. 

Psnoif 

againsi 

The  Mayor,  fte. 

of  LONDOK. 
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^^^'         B.  Buchanan,  JacksoiTp  and  Harris,  Assignees 

df  the  £state  and  Effects  of  William  Duff 

and    Thomas    Baown,    Bankrupts^    against 

Robert    Findlay,    John    Bannatynk    and 

,    RoB£R!r  Buchanan. 


A,  and  Co./      nPHIS  was  an  action  of  auonipsit  &r  money  bad  and 

merchants  at         X  ^ 

Lioerpooi,  re-  received  by  the  defendants,  to  the  use  of  tbe  bank^ 

mitted  a  bill  to 

B.  and  Co.  in  rupts  before  their  bankruptcy,  and  of  the  assignees  after  it 
direcUonstogec  T^^^  defendants  pleaded  the  general  issue.  At  the  trial 
i^d^^y"^;  iM»ibi«Lordr^/^rfeiiC.J.,altheUtnttingin£«l^ 
P];j«^'^y  term  1827,  a  verdict  was  found  for  the  plaiotiffi, 
^' *°^ STwIi  •"*'®^^  ^  ^®  opinion  of  tbe  Court  on  the  following 

dtaoounted,  bat  case :  -^ 
reoeifed  the 

monej  when  it       The  bankrupts  carried  on  business  iti  Lixxrjuool^  in 

became  daeb 

Before  that  partnership,  under  the  firm  of  Z)t^  and  Aitnm,  until 
Co.\ad  ttop.  their-  bankruptcy.  A  commission  of  bankrupt  was 
anddMMto  ^^^^  against  them  on  the  1st  of  February  1826,  under 
reT'^tdto^  which  they  were  declared  bankrupts,  and  the  plainti£& 
them.  A  com-  duly  appointed  assignees  of  their  estate,  and  the  usual 
bankrupt  haT-     assignment  executed  to  them.     The  defendants  carried 

ing  been  isfued  .       ,  i        •      «  /. 

againit  them  on  business  as  merchants  in  London^  under  the  firm  of 

ney  was  receiT-  Findlayj  Bannatyncj  and  Co.,  for  several  years  prior  and 

by?,  and  Co.:  ^P  ^^  ^he  23d  of  January  1826,  on  which  day  they 

Utter'TOe****  suspended  their  payments.     The  two  bankrupts  Di^ 

^*^**®^  and  BrowTif   and  the  defendant  Findlay^  with  several 

amount  by  the  other  persons,  carried  on  business   in   partnership  in 

assignees  of 

A.  and  Co.,  as  money  receiTcd  to  their  use ;  and  that  JS,  and  Co.  could  not  set  off  a  debt 

due  to  them  from  A,  and  Co. 

Liverpool 


Pikdlay. 
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Liverpool  for  many  years  up  to  tbe  Sl6t  December  1821,  18fi9. 
under  the  firm  of  Di^  Fi$idb^  and  Co.,  whidi  firm  ^^ 
was  dissolved  on  that  day.  At;  that  period  the  said 
Dtfff'Bud  Brown  began  to  conduct  business  under  tbe 
firm  ofDngjfand  Broom.  At  the  time  of  tbe  dissolution 
of  the  firm  of  Da^  Findlay^  and  Co^  the  defieiMUnts 
wcTO  under,  acceptances  for  the,  firm  of  />ag^  Findkof^ 
and  Co.,  ana  for  their  accommodation,  to  the  amount 
of  50,000/.  and  upwards.  On  the  dissolution  of  the 
firm  of  Dijffj  Findk^j  and  Co.,  it  was  agreed  among 
the  partners  in  that  firm  and  die  defendants,  that  tbe 
firm  of  Ikfff'  and  Brown  should  continue  to  draw  biUs 
on  the  defendants  until  the  assets  of  the  dissolved  firm 
could  be  collected  and  realized,  to  retire  sndi  accept- 
ances and  discharge  the  debts  of  that  firm.  The  said 
Duff'  and  Braam '  did  accordingly  continoe  to  draw  bills 
on  the  defendants,  which  they  accepted ;  and  on  the  2Sd 
day  o(  January  1826  the  defendants  were  under  aceept- 
anees  to  tbe  firm  of  Dt^  and  Broam^  but  drawn  for 
account  of  the  dissolved  firm  ofDi^  FindUy^  and  Co., 
to  the  amount  of  50,000/.  and  upwards.  On  the  same 
9Sd  day  of  January^  the  defendant  John  Bamutfyne,  0t 
London^  wrote  a  letter  to  die  bankrupt  William  Duffi  in 
Liverpool^  of  which  the  following  is  a  copy :  — 

**  I  have  no  letters  from  you  this  morning,  nor  the 
promised  remittances.  We  have  been  so  completely 
drained  between  tbe  two  accounts,  that  we  have  found  it 
totally  impossible  to  get  on,  and  have  been  driven  to  the 
necessity  of  stopping  payment  this  morning.'' 

On  the  same  39d  of  January  1826,  the  bankrupts  at 
Liverpool  wrote  a  letter  to  the  defendants  in  London^  of 
which  the  following  is  an  extract :  — 

**  Inclosed  please  to  receive  two  bills,  value  1740/., 
which  place  to  our  credit ;  and  we  have  to  request  that 

you 
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1829.        you  will  pay  in  cash  and  in  course  900/.  on  bur  account 

BacuAWAN      ^^  Messrs.  Bansom  and  Co.,  bankers,  and  4hat  you  will 

a^aina        place  the  balance,  when  discounted*  to  the  credit  of  LhifK 

FntDLAT,  ^ 

FindUxy^  and  Co.  with  you." 

On  the  25th  of  January  1826,  the  defendant  John 
Bannatyne^  in  London^  wrote  a  letter  to  Mr.  Dt£ff\  one  of 
.the  bankrupts,  sit  Liverpoolf  of  which  the  following  is  an 
extract :  — 

"  I  have  received  your  letter  of  the  2Sd-  It  is  a 
thousand  pities  that  the  application  you  now  think  of 
making  for  a  loan  had  not  been  made  two  months 
ago,  when  we  might  have  been  saved.  In  our  present 
situation  we  can  do  nothing  with  the  bills  you  have 
sent  us  till  maturity,  and  of  course  can  pay  nothing  to 
Hansoms.'* 

On  the  SOth  of  January  1826,  the  bankrupts  in 
Liverpool  wrote  a  letter  to  the  defendants  in  London^  of 
which  the  following  is  a  copy :  — - 

**  The  notice  of  the  suspension  of  your  payments 

.produced  a  paralvzation  of  our  efforts,  and  has  driven 

us  to  the  painful  necessity  of  a  stoppage.     You  will 

please  ,to  return  to  us  the  specialties  we  sent  you,  and 

received  by  you  since  the  23d  instant." 

On  the  1st  o(  February  1826,  the  bankrupts  at  Liver-' 
pool  wrote  another  letter  to  the  defendants  in  London^ 
of  which  the  following  is  an  extract :  — 

^'  We  are  surprised  that  we  have  not  yet  received 
the  bills  and  orders  sent  to  you  on  our  account  on  the 
CSd  ultimo.  It  was  surely  your  duty  to  have  appropri- 
ated them,  barring  your  suspension^  or  to  have  returned 
them  to  us.*' 

On  the  2d  o( February  1 826,  the  bankrupts  at  Liverpool 
wrote  another  letter  to  the  defendants  in  Londoni  of 
which  the  following  is  an  extract :  — 

«  Wc 


FlMDLAT. 
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«  We  have  your  favoar  of  the  lst»  and  are  any  thing       1889. 
but  satisfied  with  your  reply.     We  remitted  you  two  - 

bills  for  a  specific  purpose,  which  you  received  after  you  jtgaimt 
bad  given  us  notice  of  a  suspension  of  your  payments; 
and  yet  to  this  hour  we  have  neither  any  acknowledge 
ment  of  their  receipt,  nor  have  they  been  returned  as 
requested,  and  as  they  ought.  The  same  has  taken 
place  with  the  post-office  order;  neither  of  which  you 
have  attended  to  in  your  reply,  which  we  again  repeat  is 
any  thing  but  satisfactory." 

On  the  4th  of  February  1826,  the  bankrupts  at  lAver- 
pool  wrote  another  letter  to  the  defendants  in  London^ 
of  which  the  following  is  an  extract :  — 

"  We  are  at  a  loss  to  conceive  why  you  should  con- 
tinue to  give  us  no  satisfactory  reply  to  our  several 
queries  regarding  two  bills  sent  you  for  a  specific  pur- 
pose^ and  which,  as  you  have  not,  nor  could  have  in 
your  circumstances,  applied  them,  you  ought  to  have  re- 
turned, as  well  as  the  post-office  order  we  sent." 

On  the  6th  of  February  1826,  the  defendants  in 
London  wrote  a  letter  to  the  bankrupts  in  Liverpoolj  of 
which  the  following  is  an  extract:  — 

'*  With  respect  to  the  post-office  order,  we  have  mis* 
laid  it  somewhere  or  other,  unless  we  may  have  given  it 
to  Mr.  Tate  to  return  to  you;  because,  from  the  moment 
we  received  it,  we  never  had  the  slightest  intention  of 
using  it.  The  bills  remitted  stand  differently :  if  you 
have  them  back  you  cannot  use  them,  and  they  are  just 
as  safe  with  us  until  the  question  of  right  is  ascertained ; 
we  neither  desire,  nor  will  we  do,  any  thing  respecting 
them  that  is  not  proper." 

The  bills  of  exchange  mentioned  to  be  enclosed  in 
the  letter  of  the  23d  of  January  1826,  were  enclosed 
therein,  and  came  to  the  hands  of  the  defendants  on 

Vol.  IX.  3  C  the. 
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the  25th  ef  January  18S6*  The  bSfe  werB*:  one  for 
S40;.,  due  7th  of  March  1826";  and  one  for  1^500^,  due 
9i\iQt  March  18S6. 

The  bankrupts^  dt  ^e  time  the  letter  of  the  SSd  of 
January  was  written,  were  indebted  to  the  defendants  in 
the  sum  of  2000/.  end  ppwards,  of  which  8172.  2&  6<& 
haye  been  sinee  i^eceived;  and,  the  bankrupts  erer  since 
haye  been,  and  still  are,  indebted  to  the  defendants  io 
the  sam  of  1200/.,  without  taking  into  aoeount  the 
monies  which  are  the  subject  c^  the  presenl  action* 
The  firm  of  Duffi  Fiftdlay^  and  Co.  wa»  on  the  3dd  of 
February  1826,  and  ever  since  has  been,  and  still  i8> 
indebted  to  the  defendants  in  a  cash  balance  to  an 
amount  greatly  exceeding  the  said  sum  of  17M/.  be- 
sides the  acceptances  before  mentioned. 

The  defendants,  on  the  25th  of  January  1826,  the  day 
on  #hich  the  remittance  for  1740A  reached  Aeir  hands, 
made  entries  in  their  bill  book  and  their  account  current 
book  in  Uie  respective  accounts  of  Duj^  and  Broom,  and 
Di^ffi  tindU^,  and  Co.,  of  which  the  following  are 
copies:*^ 

In  the  account  current  of  Messrs.  Dtf/faxid  Brawn. 


Dr. 


Messrs.  Duff'  and  Brawn.  Cr. 
1826,  January  25. 

Ryle  on  Whitmore^AM^IihMardij  j£240     0    0 

Crewdson  on  Esdaile         -          -  1500    0     0 


1740     0     0 


Discount      -        «    ^10    3    9 
Duff,  Findlay,  and  Co. 

per  desire       -      -  829  16     3 


SiO     0     0 
^900     0    O 


In 
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In  the  accoflnit  cnrrent  of  Messrs.  Duff^  Findlcnfj  and  Coj        1#®0« 
Dr. 


Messrs.  Difffl  Findlarft&iA  Co.  Cr. 

1826,  JanuoLvy  25. 
By  DuffmA  Brfftxm^  per  desire^     .#899  16     $ 


The  defendants,  in  the  month  of  April  following,  n^adfe 
entries  in  their  journal  and  ledger  in  the  same  manneir 
as  the  above,  to  the  respective  accounts  of  Duff'  and 
BrawTif  and  of  Duffi  Findlay^  and  Co.,  and  such  entries 
still  remain.  It  has  always  been  the  pracdce  of  the  de- 
fendants to  enter,  in  the  first  instance,  all  remittances  !u 
tSieir  bill  book  and  account  current  book  as  the  trans- 
actions take  place,  and  afterwards  to  make  entries  in 
their  other  books.  The  defendants  did  not  in  ikct  &&* 
count  the  bills  for  174*0/.,  but  retained  them  in  thehr 
hands  until  they  became  due,  when  they  receivetl  the 
amoant  thereof.  T%is  receipt  was  previous  to  the  com- 
mencement of  this  action. 

Patteson  for  the  plaintifl&*  The  two  bilfcs,  amounting 
to  1740/.,  were  remitted  b;^  the  bankrupts  to  the  d^ 
fendants  on  a  specific  account  They  were  to  be  dis- 
counted, and  the  proceeds  were  to  be  appropriated  in  a 
particular  mode;  and  under  such  circumstances  the 
defendants '  had  no  right  to  them,  Humphries  v.  fFil-^ 
son[a).  The  pro'perty  in  the  bills  sent,  until  discounted^ 
remained  in  the  senders,  Giles  v.  Perkins  (ft),  Thompson 
V.  Giles  (c).  The  case  of  Toovei/  v.  Milne  (d)  is  a 
strong  authority  for  saying  that  when  a  payment  is 

(a)  SSiark,  N.  P.  C»566.  (b)  9  East,  12. 

(c)   2  A  *  C.  422.  (rf)   2  B.  cj  ^.  G83. 

3  C  2  made 
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1829.        made  with  a  trust  attached,  and  the  object  of  the  pay- 
'  ment  fails,  the  money  remains  the  property  of  the  party 

agamsi  paying  it.  If  the  defendants  had  it  in  their  power  to 
execute  the  trust  attached  to  the  bills,  and  did  not,  the 
plaintifis  are  entitled  to  recover  them,  according  to  Key 
V.  Mint  (a).  If,  on  the  other  hand,  the  defendants 
stated  truly  that  they  could  do  nothing  with  the  bills, 
they  ought  to  have  sent  them  back.  That  they  did  not 
do;  and  the  commission  against  Ditff'and  Broom  having 
issued  before  the  bills  became  due,  the  money  after-, 
wards  received  on  them  by  the  defendants  was  money 
had  and  received  to  the  use  of  the  assignees.  The 
defendants  cannot  insist  that  this  was  a  case  of  mutual 
credit;  for  in  all  cases  of  mutual  credit  the  transaction 
must  be  such  as  will  terminate  in  a  cross  debt,  Bose  v. 
Hart  (6),  Ex  parte  Flint  {c).  And  the  judgment  of  the 
Court  in  Easum  v.  Cato  (^},  and  Sampson  v.  Burton  («), 
proceeded  on  that  principle.  This  transaction  never 
could  have  terminated  in  a  cross  debt ;  for  the  bills  were 
remitted  with  directions  to, apply  the  whole  of  the  pro- 
ceeds to  particular  purposes.  The  only  doubt  is  as  to 
the  sum  of  829/.  ISs.  SfL  entered  to  the  credit  of  Ihsffi 
Findlat/f  and  Co^  and  if  money  instead  of  bills  bad 
.  been  remitted,  that  might  have  been  a  suflScient  appro- 
priation to  them;  but  as  these  bills  were  never  dis- 
counted, no  part  of  the  proceeds  can  be  considered  as 
appropriated.  This  difficulty  does  not  arise  as  to  the 
remainder  of  the  amount  of  the  bills;  and  there  can  be 
no  right  of  set-o£^  as  the  bills  became  due  and  the 

(a)  8  2b«n<.  SI.  (6)  8  Tauni,  499. 

(c)  lSwaiut,50.  (c2)  SB.iA,t6l. 

(#}  8  P.  4-  J9.  89. 

money 
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money  was  received  by  the  defendants  after  the  bank*       1829* 


Campbell  cotitrL  With  respect  to  the  829/.,  it  is 
clear  that  there  was  an  appropriation  with  the  assent  of 
die  bankrupts.  It  appears  by  the  correspondence  set 
out  in  the  case,  that  the  bankrupts  had  promised  re-» 
mittances  before  the  bills  for  1740/.  were  sent  With 
respect  to  the  residue  of  the  demand,  the  assignees  by 
bringing  an  action  for  money  had  and  received,  treat  it 
as  a  mere  pecuniary  demand,  and  against  that  the 
defendants  are  entitled  to  a  right  of  set-ofi;  Suppose 
the  defendants  had  discounted  the  bills,  and,  having 
received  the  proceeds,  refused  to  pay  over  the  900/. ;  if 
the  bankrupts  had  brought  an  action  to  recover  back 
the  money,  the  defendants  would  certainly  have  had  a 
right  of  set-off  notwithstanding  the  directions  that  ac- 
companied the  bills,  Cornfinih  v.  Rivett  (a),  Lechmere 
V.  Haookins  {b\  Eland  v.  Karr  (c),  where,  in  assumpsit 
for  goods  sold  and  delivered,  it  was  held  to  be  no 
answer  to  a  plea  of  set-off,  that  the  goods  were  sold  for 
ready  money.  The  effect  of  the  bankruptcy  was  not  to 
deprive  the  defendants  of  this  answer  to  the  action :  the 
bills  were  to  be  converted  into  money,  and,  therefore^ 
the  transaction  would  end  in  a  debt;  consequently  it 
makes  a  perfect  case  of  mutual  credit.  Rose  v.  Hart 
only  decided  that  mutual  credit  must  arise  out  of  a 
money  demand:  it  was  intended  to  correct  Olive  v. 
Smith  {d),  where  the  doctrine  of  mutual  credit  was 
treated  as  applicable  to  all  cases  of  lien.     Here  the 

(•)  93i.4;S.5lO.  (6)  2Eip.6a5. 

{€)  I  SaU^  975,  (d)  5  Taunt.  56. 

S  C  $  demand 
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1M9.  demand  must  have  been  of  a  pecaoiaiy  cature^  and 
under  the  6G.4.  c.  16.  5.50.  cotisrtitutes  a  case  of 
mutual  credit.  The  bankrupts  sent  the  bills  to  the 
defendants  to  obtain  payment;  tbey  therefore  ehtrusted 
the  defendants  with  the  bills:  and  the  defendants,  on  the 
other  hand,  trusted  the  bankrupts  to  a  very  large 
amount.  That  was  clearly  a  mutual  credit.  The  case 
of  Humphries  v.  Wilson  was  in  trover^  not  money  had 
and  received ;  and  there  an  actual  fraud  had  been  com- 
mitted. In  Toaoey  r.  Milne  no  question  of  set-off  or 
mutual  credit  krose :  but  there  are  several  cases  which 
shew  that  where  a  bankruptcy  intervenes,  and  alters  the 
situation  of  the  parties,  a  set-off  is  let  in  notwithstand- 
itig  an  actual  contract  to  pay  the  money,  Atkinson  v. 
BlUott  (fl),  Chalmers  v.  Page  {b%  M^Gillivray  v.  Simfh- 
son  {c)f  Michadmas  term  1826,  not  reported. 

PaHeson  in  reply.  It  does  not  appear  that  in  any  of 
those  cases  the  money  was  received  after  the  bank-> 
mptcy :  they  are  not,  therefore,  authorities  for  the  deci- 
sion of  this.  In  the  other  class  of  cases,  where  a  set-off 
was  allowed  notwithstanding  a  promise  to  pay  ready 
money,  the  Court  considered  the  debt  then  due  as 
ready  motley* 

Cur*  adv.  vuU. 

(a)  7  r.  R.  378.  (b)  3  B.  4;  ^.  697. 

(c)  This  was  an  action  by  M'Gtilivray,  assignee  of  IngHi  and  Co., 
bankrapta,  agaisat  the  defeodaat,  a  brak«r«  for  the  proceeda  of  some 
timber  sold  by  him  on  account  of  the  banknipu.  It  appeared  that  the 
timber  was  placed  in  the  hands  of  the  defendant  for  sale,  upon  his  pro- 
mising to  pay  OTer  the  proceeds  to  IngHB  and  Co.,  deducUng  kia  eom* 
mission.  The  defendant  sold  the  timber,  and  then  claimed  to  retun  out 
of  it  a  d^t  due  to  him  from  the  bankrupts,  and  it  was  held  that  he  might 
do  so. 

Lord 


FlNOLAT* 
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Lord  Tkntehi^sn  C.  J.  oow  doUvered  the  jiidgmefit  1S29. 
of  the  Court ;  and  after  stating  the  facts  of  the  case^  """^^ 
proceeded  as  follows :  —  ^gama 

In  the  argam^it  on  this  case  the  deiendahts  insisted 
that  tfa^  had  a  right  to  set  off  the  debt  owing  to  them 
by  the  bankrupts,  against  the  900/*  which  they  were  di- 
rected to  pay  to  Messrs.  Hansom  and  Co. ;  to  retain  the 
amount  of  the  discount  on  the  btll%  or  set  it  off  in  like 
manner;  and  to  place  the  difference  to  the  credit  of  $he 
former  firm  of  Di^  Findkqf^  and  Co.,  as  directed  by  the 
letter  in  which  the  bills  were  remitted  to  them*  The 
questions  wet^  whether  they  were  entitled  to  the  set-off 
as  to  one  part^  or  to  msist  upon  the  application  as  to 
the  other  part :  the  plaintiffs  contending  that  th^  were 
not  entided  to  either,  and  claiming  the  whole  pnodiice 
of  the  bills. 

All  the  cases  that  bear  upon  the  subject  were  quoted 
in  ^e  argument.  The  case  nearest  to  the  present  in 
matters  of  fact,  is  that  of  Key  and  Others  ▼•  Flint  {a\ 
which  was  also  before  the  Lord  Chancellor  in  Ex  parte 
Flint  {b)m  Indeed,  there  is  no  substantial  distinction  be«' 
tween  that  case  and  the  present,  except  in  the  form  of 
action,  which  in  that  case  was  ttover  for  the  bill  of  ck* 
change  which  then  remained  in  the  hands  of  Flint  over- 
due and  unpaid;  whereas  the  present  action  is  fi>r  money 
had  and  received  to  the  use  of  the  plain  dfis,  the  bills 
of  exchange  having  been  paid  to  the  defendants  after 
the  commission.  But  if  the  bankrupts  could  have 
maintained  trover  for  these  bills,  or  if  the  plaimiffi 
could  have  maintained  an  action  in  that  form,  they  may 
waive  the  wrong,  and  maintain  the  acdon  in. its  present 

(a)  S  Tmint,^.  (6)  1  SumnM.  Sa 

is  C  4  form. 


1 829«       form.   A  lien  before  payment,  and  a  set-oflTafter  payment 
*""-—**       of  the  bills,  are  to  be  governed  by  the  same  rules. 
against  We  think  the  cases  cited  on  behalf  of  the  defendant 

are  all  distinguishable  from  the  present  In  some  of 
them  a  set-off  was  allowed  against  the  price  of  the  goods 
sold,  notwithstanding  a  promise  at  the  time  of  the  sale 
to  pay  ready  money  to  the  bankrupt  for  them.  In 
those  cases  the  bankrupt  should  have  insisted  upon 
receiving  the  money  before  he  parted  with  the  goods; 
by  parting  with  them  he  immediately  raised  a  case  of 
mutual  credit  and  cross  demands.  In  Chalmers  v. 
Page{a)f  the  policies  of  insurance  were  delivered  to  the 
defendant,  that  he  might  receive  the  money  upon  them : 
he  was  not  a  wrong-doer  by  retaining  the  policies* 
The  unreported  case  of  M^GilUvray  v.  Sinipson  was  of 
the  same  kind;  goods  were  placed  in  the  defendant's 
bands  for  sale:  his  sale  of  the  goods  was  not  a  wrongful 
act.  In  Atkinson  v.  EiUott{b)y  the  bill  of  exchange  was 
placed  in  the  defendant's  hands,  that  he  might  receive 
the  money  upon  it  when  duej  no  offer  was  made,  before 
ijt  fell  due,  to  pay  him  the  sum  which  it  was  intended 
he  should  retain  out  of  it :  he  was  not  a  wrong-doer  by 
keeping  it  and  receiving  the  money  upon  it.  In  each 
of  these  cases  the  claim  was  for  money;  the  breach 
of  the  contract  consisted  only  in  the  non-payment  of 
money.  But  in  the  present  case,  as  in  the  case  of 
Flinty  the  bills  were  sent  to  the  defendant  for  a  spe- 
cific purpose ;  and  as  soon  as  the  defendant  declined  to 
perform  that  purpose,  the  right  to  retain  the  bills 
ceased,  and  the  party  was  legally  bound  to  restore  them 
on  demand.    The  lien  arising  out  of  the  deposit  in  the 

(«)  SM.iA.  697»  (6)  7  T.  A.  578. 

case 
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case  ot Flinty  was  satisfied  before  the  action  was  brought :        1829. 

in  the  present  case  no  lien  was  created  by  the  original       

transaction,  in  which  it  was  never  intended  that  the  agahui 
defendants  should  hold  the  bills.  The  bills  were  sent 
to  the  defendants,  that  they  might  procure  them  to  be 
discounted  without  delay,  and  make  an  immediate  ap* 
plication  of  the  proceeds  according  to  the  directions 
contained  in  the  letter  in  which  the  bills  were  sent  to 
them.  They  did  not  procure  them  to  be  discounted ; 
and  as  soon  as  the  bankrupts  knew  that  this  was  not 
done,  they  required  the  defendants  to  return  the  bills. 
The  bankrupts  had  a  right  to  make  this  demand.  If 
goods  or  bills  are  deposited  for  a  specific  object,  and  the 
bailee  will  not  perform  the  object,  he  must  return  them, 
the  property  of  the  bailor  is  not  divested  or  transferred 
until  the  object  is  performed.  If^  in  the  present  case,  the 
defendants  had  procured  the  bills  to  be  discounted  as 
directed,  and  paid  over  the  900/.  to  Ransom  and  Co.,  they 
would  have  been  entitled  to  the  benefit  of  the  difierence, 
and  to  apply  it  to  the  account  of  Dtfffi  Findlay,  and  Co. 
But  as  they  did  not  procure  the  bills  to  be  discounted, 
nor  pay  the  900/.,  the  bankrupts  had  a  right  to  a  return 
of  the  bills ;  and  the  defendants  cannot  have  the  benefit 
of  that  partial  application  of  their  value,  to  which  they 
would  have  been  entitled  if  they  had  followed  the  di-^ 
rections  of  the  bankrupts  in  other  respects.  If  tkey 
could  be  permitted  to  do  this,  they  would  receive  the 
benefit  without  performing  the  consideration  for  it; 
which  would  be  very  unreasonable.  For  these  reasons, 
we  think  the  verdict  is  to  stand  for  the  whole  sum. 

Postea  to  the  plaintiff. 
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1829* 


Monday, 


Evidence  of  a 
trading  which 
ceased  before 
the  6  64.  C.16. 
took  e^ect,  will 
not  support  a 
commission  of 
bankrupt  issued 
after  that  time. 


SiJftT££s  and  Another,  Assigiiees  of  the  £state 
and  £ffiect8  of  a  Bankrupt,  against  Ellisok. 

A  S8UMPSIT  against  the  late  sheriff  of  Durham  for 
money  had  ^iid  received  to  the  use  of  the  plaintiS 
^  assignees.  Plea,  pon  assumpsit ;  and  notice  was  ^ven 
to  dispute  the  trading  and  act  of  bankrqptcy.  At  the 
trial  beforfs  Lord  TerUerden  C.  J«  at  the  London  sittipgs 
after  Trinity  term  1828,  it  appeared,  that  before  and 
during  the  year  1833  the  bankrupt  had  carried  on 
business  as  k  seed-merchant,  and  during  that  period  had 
contracted  a  debt  of  100^  to  the  petitioning  creditor; 
but  he  hod  not  actflally  carried  on  trade  after  that 
time.  In  the  month  of  jlugusl  1827,  he  committed 
an  act  of  bankruptcy  by  keeping  house;  and  a  few 
days  afterwards  the  sheriff,  under  a  fi«  fa*  at  the  suit  of 
jff.  t7*,  seized  and  sold  his  goods  to  the  value  of  2S00A, 
and  paid  over  th^  money  to  the  execution  creditor  after 
police  of  the  act  of  bankruptcy.  For  the  defendant  it 
was  contended  that  the  commission  could  not  be  sup- 
ported, inasmuch  as  there  was  no  trading  after  the 
6  G*  4*.  c.  16.  was  passed.  Lord  Tenierden  reserved  the 
point,  and  the  plaintiff  had  a  verdict,  subject  to  a 
motion  for  entering  a  nonsuit.  A  rule  nisi  for  that 
purpose  wa$  grant^  in  Michaelmas  term  1828,  against 
y^hich  .   . 


Th^  Attorney  General^  Alderson^  and  Cresswell^  now 
shewed  cause.  There  was  a  sufficient  trading  to  support 
this  commbsion  after  the  passing  of  the  6  G.  4.  c.  16.  It  is 

not 


1829.  which  subjects  him  to  a  commission  of  bankruptcy,  it  is 
reasonable  to  say  that  he  shall  not  be  allowed  to  shake 
off  that  character  until  he  has  paid  the  debts  so  con- 
tracted. And  this  is  the  only  intelligible  reason  that 
can  be  given,  for  holding  that  a  par^  ceasing  to  trade 
is  liable  to  a  commission  on  the  petition  of  a  party  who 
became  a  creditor  during  the  trading,  and  not  on  the 
petition  of  one  who  became  so  afterwards;  which  dis- 
tinction has  been  established  by  several  cases.  Sir  Jcb 
Harvet/s  case  (a),  Cotton  v.  Daintry  (6),  Sir  Thomas 
BatemarCs  case  (c),  Meggott  v.  Mills  (d). 

Brougham  (and  Chitfy  was  with  him),  contr^  was 
stopped  by  the  Court 

Lord  Tenteroen  C.J.     The  rule  for  entering  a 
y,        ^  V       nonsuit  in  this  case  must  be  made  absolute.     It  has 
^^  rfij  \y^j^  ]QDg  established,  that,  when  an  act  of  parliament 

is  rtepealed,  it  must  be  considered  (iBxcept  as  to  trans- 
actions past  and  closed)  as  if  it  had  never  existed* 
That  is  the  general  rule ;  and  we  must  not  destroy  that, 
by  indulging  in  conjectures  as  to  the;  intention  of  the 
le^lature.  We  are  therefore  to  look  at  the  statute 
6  G.  4.  cr.  16.  as  if  it  were  the  first  that  had  ever  been 
passed  on  the  subject  of  bankruptcy;  and  so  considering 
it,  we  cannot  possibly  say  tliat  there  was  any  sufficient 
trading  to  support  the  commission.  It  is  certainly  very 
unfortunate,  that  a  statute  of  so  much  importance -should 
have  been  framed  with  so  little  attention  to  the  conse- 
quences of  some  of  its  provisions.  It  is  said  that  the 
last  will  of  a  party  is  to  be  fevourably  construed^  be» 

(aj  I  rm/r.5.  (&)/».  89.   1  W.  411. 

(c)   rutir.  196.  {d)  1  Ld.  Jtoym.  8S& 

cause 


cause  the  testator  is  inops  consilii.    That  we  cannot        1829. 

say  of  the  legislature ;  but  we  may  say  that  it  is  **  magnas 

inter  opes  inops."  agnnui 

Eluson. 

Baylet  J.  Before  the  time  when  this  commission 
issued,  all  the  old  bankrupt  laws  had  ceased  to  exist. 
But  it  has  been  contended  in  argument,  that  we  must 
consider  the  trading  by  the  supposed  bankrupt  as  exist- 
ing until  his  debts  were  paid.  I  think,  however,  that 
the  fair  result  of  the  cases  cited  is  only  that  the  party 
was  not  exonerated  from  his  liability  to  the  bankrupt 
laws  by  ceasing  to  trade,  and  not  that  the  trade  was  con- 
sidered as  continuing.  Here  the  party,  except  as  to  the 
non-payment  of  his  debts,  ceased  to  have  any  thing  to 
do  with  trade  long  before  the  present  bankrupt  law 
existed.  I  am,  therefore,  of  opinion  that  he  is  not  sub- 
ject to  it. 

LiTTLEDALE  J.  In  the  instances  cited,  the  same  bank- 
rupt law  was  in  existence  when  the  debt  was  contracted 
and  the  act  of  bankruptcy  was  committed,  which  makes 
an  essential  difference  between  those  cases  and  the 
present. 

Parke  J.  The  only  question  b,  whether  tlie  bankrupt 
came  within  the  6  G.  4.  c.  16.  5. 2.  It  is  said  that,  accord- 
ing to  Meggoti  V.  Mills,  and  Ex  parte  Bamford,  he  con- 
tinued a  trader  at  the  time  of  the  act  of  bankruptcy. 
But  I  think  that  those  cases  decided  nothing  more  than 
that  the  trading  and  act  of  bankruptcy  need  not  be 
contemporaneous.  They  do  not  warrant  us  in  treating 
this  person  as  a  buyer  and  seller  by  construction ;  he 
was  not)  therefore,  a  trader  after  the  6  G.  4.  c.  16.  passed, 

and 
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nmA  eonseqoently  cannM  be  etibject  to  ltd  provitidti^ 
The  rule  for  entering  a  ncMisuit  mustf  therefore^  be 
absolute. 

Rule  absolute,  (a) 

(a)  HEWSON  v.  HEARD* 

A>  sooa  as  the  case  otSurtees  ▼.  EWUon  had  been  decided,  this  case  was 
called  on,  in  which  the  question  was,  whether  a  commissioD  issued  after 
the  Ist  or  September  1825,  when  the  6  G.  4,  c.  16.  took  effect,  could  be 
aup^rted  bj  proof  of  an  act  of  bankruptcy  committed  before  the  paafittg 
of  that  act ;  when  the  Jttome^General  and  ChiUy  admitted  &at  tbey 
could  not  support  the  commission. 


PALMER,  Assignee,  v.  MOORE. 

This  case  was  argued  at  the  sittings  in  banc,  after  last  term.  The  act 
of  bankruptcy  proved  at  the  trial  was  a  conveyance  of  all  the  trader's 
effects,  after  the  Sd  o(  May  1825,  when  the  6  (?.  4.  c  16.  was  passed,  but 
before  the  Ist  of  September  1825.  A  verdict  was  found  for  the  pUintaiT, 
subject  to  a  case  reserved  upon  that  point 

Clarkson,  for  the  plaintiff,  contended,  that  although  the  statnte  was  not 
to  take  full  effect  so  as  to  authorise  the  issuing  of  a  commission  before  the 
1st  of  September  1825,  yet  as  it  was  in  existence,  and  had  some  operation 
by  repealing  former  acts  before  the  time  when  the  act  of  bankruptcy  was 
committed,  that  sufficed  to  support  a  commission  sued  out  after  the  act 
took  full  effect.  Tlie  declared  intention  of  the  legislature  was  to  consolidate 
the  laws  relating  to  bankrupts,  and  not  to  abolish  them  for  the  time  inter- 
vening between  i he  2d  of  May  and  the  1st  of  September  1825.  The  Court 
of  C.  P.  certainly  came  to  a  difl^rent  conclusion  in  Maggi  v.  Hunt 
{4Bing.  ^12.) ;  but  that  case  appears  to  have  undergpne  very  little  discus- 
sion, and  no  satisfactory  reasons  are  assigned  for  the  judgment  of  the 
Court 

Chitty,  contri,  was  stopped  by  the  Court 

Batlbt  J.  It  Is  certainly  to  be  lamented  that  the  legislature  made  no 
provision  for  issuing  commissions,  after  the  6  0. 4.  c.  16.  came  into  oper- 
ation, up<fti  acts  of  bankruptcy  previously  committed.  But  there  are  no 
words  in  the  statute  to  authorise  such  a  proceeding.  At  the  time  when 
that  statute  was  passed,  the  5  G.  4.  c.  98.,  which  had  repealed  all  former 
bankrupt  acts,  was  in  force  :  that  was  repealed  by  the  new  act  from  ti>e 
^me  when  it  passed ;  and  that  repeal  had  the  effect  of  setting  up  the  old 

acta 
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Mts  teiog  th*  itmmd  betwtea  the  Sdl  cf  Jtfl^  and  the  Ut  of  Bepiembm 
18^,  snd  under  them  a  commiauon  might  hsTe  issued.  But  from  Ae 
1st  of  September  1825  they  ceased  to  exist,  and  the  powers  given  by  them 
ware  then  eztinguished.  All  the  words  of  the  third  seetion  ot  the  ne# 
ast,  descrihii^  what  shall  be  deeacd  acta  of  baalini|itey»  are  pm^pfcti«e| 
and  relate  to  things  to  be  thereafter  done ;  no  distinction  being  made 
between  those  acts  which  were  acta  of  bankruptcy  under  the  old  acts,  and 
thoaa  which  wcvs  fint  declared  to  be  so  by  the  6  O.  4.  o.  I&  For  these 
xeasonsy  I  am  of  opinion  that  this  conmiiasion  cannot  be  supported. 


18f9. 


LrrrLinALi  and  Parks  Js.  concurred. 


iteca  td  the  defendanli 


Harbin,  Gent.,  one»  &e.  against  Mil£s« 


^pHE  plaintiff  brought  an  action  to  recover  the  amount 
of  his  bill  of  costs  from  the  defendant.  The  same 
was  afterwards  referred  to  the  Master  for  taxation,  and 
upon  such  taxation  more  than  a  sixth  part  had  been 
taken  off.  The  defendant  had  obtained  a  rule  that  the 
plaintiff  should  pay  the  costs  of  taxation*  In  Easter 
term, 

jF.  Pollock  and  Plait  shewed  cause.  The  Judge's 
order  not  having  been  obtained  until  after  the  plaintiff 
commenced  his  action,  the  defendant  is  not  entitled  to 
the  costs  of  taxation,  Benton  y.  £ullard(a%  Jay  y, 
Coah  (6). 


Where  a 
Judge's  order 
for  taxing  an 
attomey^s  bill 
is  not  obtained 
until  after  he 
has  commenced 
an  action  for 
the  amount,  the 
defendant  is  not 
entitled  to  the 
costs  of  tax- 
ation, although 
more  than  one 
sixth  is  taken 
off  by  the  Mas* 
te^. 


The  Attomejf^General  and  Campbell^  contr&«  •  The 
words  of  the  statute  2  G.  2.  c.  23.  5. 23.  are  imperative 
on  the  courts  to  allow  the  client  the  costs  of  taxation 
of  an  attorney's  bill,  where  one  sixth  has  been  taken  off^ 


(a)  4Bmg,56l. 


(6)  8^.  4tCi695. 


whether 


1899.       whether  the  rule  for  ta3cation  be  obtained  before  6r 
„  after    action    brouirht.       Section    23d   authorises   the 

agauut  courts  or  a  Judge  to  refer  the  bill  to  taxation,  although 
no  action  or  suit  shall  be  then  depending.  It  Is  clear, 
therefore,  that  they  may  refer  although  an  action  be 
depending,  and  the  courts  are  to  award  the  costs  of  such 
taxation  to  be  paid  by  the  parties  according  to  the  event 
of  such  taxation ;  that  is,  if  the  bill  taxed  be  less  by  a 
sixth  part  than  the  bill  delivered,  the  attorney  is  to  pay 
the  costs  of  taxation.  Now,  the  words  of  the  statute 
are  general,  and  do  not  restrain  the  power  given  to  cases 
where  the  bill  is  taxed  before  acuon  brought ;  and  the 
practice  has  been,  until  the  late  decisions  in  Benton  v. 
BuUard  {a)  and  Jay  v.  Coaks  (i),  to  allow  the  costs  of 
taxation  to  the  client,  whether  the  bill  has  been  taxed 
before  or  after  action  brought.  This  case  has  beea 
brought  before  the  Court,  in  order  that  the  decision  in 
Jay  V.  Coaks  may  be  reconsidered.  In  Hullock's  Law 
qf^ostSi  p.  515.,  the  rule  is  laid  down  generally :  —  •*  If 
the  sixth  part  of  a  bill  delivered  by  an  attorney  be 
deducted  upon  its  being  referred  to  be  taxed,  the 
2  G.  2.  c.  2S.  5.  23.  in  express  terms  subjects  the 
attorney  to  the  payment  of  the  costs  occasioned  by  the 
taxation;"  and  he  then  cites  Barker  v.  The  Bishop  of 
London  and  Others  (c),  where  it  is  said  by  the  Court, 
•*  If  a  sixth  part  of  an  attorney's  bill  be  deducted,  we 
have  no  discretion  under  the  statute  2  G.  2.,  but  are 
obliged  to  award  costs  of  taxation  against  the  attorney ; 
but  where  less  than  a  sixth  part  is  deducted,  we  have  a 
discretionary  power  of  charging  either  the  attorney  or 
client  with  those  costs."     And  in  Higgins  v.  Woolcott  (^ 

(a)  4  Bing.Sei.  (6)  8  A  4f  C  635. 

(c)  S8  G*  2.  S  Bamth  147.  \d)  SB.iC.  76a 

Lord 
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Lord  Tenterden  lay^  it  down  that  where  the  bill  .taxed  1829. 
is  less  by  a  sixth  part  than  the  bill  delivered,  the 
attorney  is  to  pay  the  costs  of  the  taxation ;  the  words 
of  the  statute  are  imperative.  The  consequence  of 
holding  that  the  attorney  is  not  bound  to  pay  die 
costs  of « taxation,  where  it  is  after  action  brought,  will 
be,  that  attomies  will  -commence  actions  immediately 
upon  the  expiration  of  the  month,  in  order  to  save 
themselves  the  costs  oceasionecT  by  taxation.  Clients 
will  thereby  be  deprived  of  the  only  means  in  their 
power  of  ascertaining  the  amount  they  are  really  in^ 
debted  to  the  attornies  except  at  their  own  expense. 

Cur.  adv.  vulL 

Lord  Tekterdek  C.  J.  now  delivered  the  judgment 
of  the  Court ;  and  after  stating  the  facts  of  the  case,  and 
the  point  made^  proceeded  as  follows :  -— 

We  have  considered  this  case,  and  are  of  opinion 
chat  where  the  attorney  has  delivered  a  bill  a  month 
before  he  brings  the  acti<Mi,  and  the  client  thinks  proper 
to  wait  until  the  action  be  brought,  without  taxing  the 
bill,  he  is  not. entitled  to  the  costs  of  such  taxation 
made  after  action  brought,  although  more  than  a  sixth 
be  taken  off  the  bill. 

Rule  discharged,  (a) 

(a)  On  a  lubseqaent  day  in  thli  teim  the  same  qiicition  was  again 
aghaledy  in  a  case  of  Coatet  t.  Ntnh,  when  tiie  Court  adhered  to  tbe 
opinion  expressed  above. 
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M<mday,  Carr  agoinst  Stephens. 

July  6th.  ^ 

A  leceiyer  of  A  SSUMPSIT  Oil  ft  bill  of  exchange  for  189/^  drawn 
ettoterto  a  by  the  plaintiflP,  and  accepted  by  the  defendant,  and 

a  married  wo-  ^^  money  had  and  received.  Plea,  non  assumpsit.  At 
S^Thlt^ng  ^^^  ^»*  "^f®^®  Lord  Tenterden  C.  J.,  at  the  London 
ro  ne'^dSeto  «^"8S  aft^T  Trinity  term  lfl2S,  it  appeared  that  the 
her,  by  the  dw  pUuntiff  bad  acted  as  the  solicitor  for  Mr.  and  Hrs.  if., 

rectionoftbe     ^ 

husband,  ac     the  latter  of  whom  was  entitled  to  a  share  of  oeitaio 

cepted  a  bill  on 

the  faith  of  that  real  estates  under  the  will  of  her  father.  A  suit  in 
a^CTeditorof  equity  had  been  instituted  to  carry  into  effect  the  trusts 
mon^  lent  to"'  ^^  ^^^  ^'^>  ^"^  ^^  defendant  was  appointed  receiver  of 
ul"bai^^e  *e  estates.  In  18S6  he  passed  bis  accounts  as  receiver, 
due  the  hus.     ^jj  |juj,|  jjnj  j^  his  hands  a  sum  of  money,  of  which 

band  and  wife  ^ ' 

gave  a  joint  dU  ]vf  rs.  /f.'s  share  was  near  SCO/.     The  plaintiff  then  had  a 

rection  to  the 

receiver  to  paj  daim  on  Mr.  H*  for  149^,  for  money  lent,  and  there  was 

over  the  money  ,./.  ii/^i  i#.i.  %  <• 

to  a  third  per.  due  to  him  from  the  defendant  40/.  for  business  done  for 
did  before  the  him  as  reoelvcr,  and  for  these  two  sums  the  acceptance 
^u^w'don"'  was  given  with  the  concurrence  of  Mr.  //.,  bot  without 
^^e  due^e  ™y  "thority  ffom  his  wife.  Before  the  bill  became  due, 
acceptor  re-       My^  gj^j  j^j.^  fj.  demanded  the  money  firom  thedefend*- 

f  used  to  pay  "^ 

it,  unless  the     ant,  which  he  had  received  on  her  account,  and  he  aftef- 

drawer  would 

indemnify  him  wancls^  and  before  the  commencement  of  this  action,  paid  it 
claim  of  the  to  their  agent  When  the  bill  became  due,  the  defendant 
wife  to  have  &t  first  asked  indulgence,  but  afterwards  refused  to  pay  it 
acOTiding^to"  unl^ss  the  plaintiff  would  give  him  an  indemnity  again^ 
their  order.  An  ^^y  proceedinffs  for  the  money  by  Mr.  and  Mrs.  //., 

indemnity  was         J    r  is>  j       J 

given,  but  the    to  which  he  agreed.     The  indemnity  was  given ;  the  de- 
acceptor  still  ^  .    . 
refused  to  pay :  fendant  afterwards  refused  to  pay  the  bill :  but  paid  into 

Held,  Uiat  the  ^  '^ 

drawer  could  not  nuiintain  an  action  on  the  bill,  as  it  would  only  lead  to  a  circuity  of  action, 
as  the  acceptor,  being  bound  to  pay  the  money  according  to  the  order  of  the  husband  and 
wifey  might  recover  it  back  by  suing  on  the  agreement  to  indemnify. 

court 
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ooiiit  a  sam  more  than  lufflcient  to  coyer  all  that  was       1829. 

doe  from  bim  to  the  plaiDtiS  on  his  own  acoonnt     For 

the  defendant  it  was  contended,  that  as  he  had  accepted       mgamst 

the  bill  withodt  any  aothority  from  Mrs.  H.^  and  she 

had  afterwards  required  the  money  to  be  paid  to  a  third 

person,  the  plaintiff  could  not  recover  it,  notwithstanding 

the  acceptance  given  by  llie  defendant    Lord  Tenterden 

thought  that  the  plaintiff  was  entitled  to  recover,  and 

that  the  defendant  must  resoipt  to  the  indemnity  for 

reimbursement.    In  Michaelmas  term  a  rule  nisi  was 

granted  fer  entering  a  nonsuit ;  against  which, 

The  AUomejf'General  and  Patteson  now  shewed 
cause;  and  contended  that  the  defendant,  at  the  time 
when  he  accepted  and  promised  to  pay  the  plaintifi^  was 
aware  of  all  tlie  facts  of  the  case,  and  was,  therefore^ 
bound  by  his  acceptance.  That  if  under  such  circum- 
stances he  had  actually  paid  the  money  to  the  plaintiff 
he  could  not  have  recovered  it  back,  and  therefore 
ought  not  to  be  allowed  to  resist  an  action  brought  on 
the  securi^  which  he  had  given  for  it. 

Guniey  and  D.PoUock^  contr^,  contended,  that  as  the 
plainti^  when  he  advanced  the  money  to  Mr.  H.^  had 
not  done  so  upon  an  express  i^reement  by  Mr.  and 
Mrs»  JEf.  that  he  should  be  repaid  by  the  money  in  the 
defendant's  hands,  they  might  afterwards  give  a  valid 
ord^  to  another  person  to  receive  it,  and  the  defendapt 
was  bound  by  that  order.  The  plaintiff,  therefore,  bad 
no  right  to  recover  that  mon^,  and  the  bill,  con- 
sequently, was,  as  to  that  part  of  it^  given  witbput  con- 
sideriition :  the  residue  of  the  amount  was  paid  into 
Coiirt,  and  the  plaintiff,  therefore,  was  not  entitled  to 
recover  any  thing  at  the  trial. 

3  D  2  Lorcl 


18M» 


BoTTiNGs  against  FiRBY  and  Humphry  (a). 
Where  a  cause ,   A  CTION  oo  the  oaae  for  all  excessive  distress  and 

ia  removed  JT^ 

by  habeas  cor-  distrainiQg  for  more  rent  than  was  dtte»     Plea,  not 

pus  from  an 

inferior  court  guilty.  At  the  trial  before  Lord  Tenierden  C  X,  at 
bj  defauftT^st  ^^  Middlexx  Sittings  after  last  term,  the  plaintiff  proved 
nent  is  not  ^  f^f^x^  of  a  judgment  by  default  upon  the  same  de* 


S*the*^iS^^  claration,  between  the  santfe  parties,  in  the  Palace  Court, 
from  whence  the  cau3e  had  he&a.  removed  by  habeas 
Qorpps,  and  contended  that  it  was  an  admission  by  the 
defendants  of  their  liability  upon  the  prefiient  trial.  It 
appeared  by  the  cross-examination  of  the  Witness  who 
made  up  the  record  that  he  had  never  seen  the  defend* 
ants  in  the  Palace  Court,  and  that  he  entered  the  formal 
'  statement  that  the  defendants  in  their  proper  persons 
came  and  said  nothing  in  bar  of  the  said  action,  m  con- 
sequence of  thdr  default  in  not  filing  a  plea  in  time.. 
Upon  this  Ix>rd  Tenierden  said  that  the  judgment  by 
default  came  to  nothing;  that  it  appeared  that  the  de* 
fendants  having  let  slip  the  time  for  pleading  in  th^ 
inferior  court  had  removed  the  cause  into  this  court, 
and  had  here  pleaded ;  and  that  the  record  contained 
no  admission  at  all.  A  verdict  was  found  for  the  de- 
fendants* 

Erie  now  moved  for  a  new  trial.  A  judgment  by 
default  between  the  same  parties,  upon  the  same  issue^ 
is  an  admission  by  the  defendant  of  his  liability,  and 
it  ought  to  have  been  left  to  the  jury  to  decide  whether 
the  judgment  arose  from'  mistake  or  accident  in  the  de- 

(o)  TYiis  oNe  was  axnred  in  the  first  four  days  of  tb^  term. 

/eudants, 
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feodants,  or  was  at  the  time  a  declaratkm  that  they  had        IB39. 
no  defence  which  they  were  afterwards  desirous  of  with*'       — 
drawing.     A  judgment  by  default  is  clearly  a  conclusive        o^omjc 
admiidsion  in  the  same  action ;  it  is  also  a  condosive  ad- 
mission in  a  second  action  founded  on  the  first     In 
trespass  for  mesne  profits  the  record  in  ejectment  is 
conclusive  proof  of  the  possession  of  the  defendant;  and 
there  is  no  difference  between  a  judgment  by  defiuilt  and 
after  verdict.    Asilin  v.  Parkin  (a),  Fooghi  w.  Wineh  (&)y 
and  Evefyn  v.  Haynes{c\  are  instances  of  judgments  in 
former  actions  bring  evidence,  diough  not  ooncluave,  in 
other  actions.     The  present  was  rather  the  same  than  a 
second  action.     Besides,  if  the  defendants  had  declared 
in  the  court  below  that  they  had  no  defence,  parol 
evidence  might  have  been  given  of  such  an  admission  9 
but  by  abstaining  from  pleading  there,  they  did  an  act  < 
to  which  the  law  attached  the  effect  of  an  admission, 
and  tbey  must  be  taken  to  know  the  law,  or  at  least 
cannot  avoid  the  consequences  of  their  ignocance  of  it, 
BUbie  V.  Lumley  (rf),  Lowry  v.  Bourdieu  {e). 

Lord  TcNTERDBN  C.  J.  If  any  weight  had  been 
given  to  the  judgment  by  default,  great  injustice  might 
have  been  done  to  the  defendants.  For  they  may  in  the 
first  instance  have  intended  to  remove  the  cause  into  ' 

this  court,  and  therefore  have  suffered  judgment  by  de- 
fault. I  think  they  ought  to  have  their  trial  unprejudiced 
by  the  proceeding  in  the  court  below.  The  effect  of 
holding  the  judgment  by  de&ult  in  the  inferior  court  to 
be  an  admission  of  a  cause  of  actiQU  by  the  defendants 

(a)  2  JBurr.  668.  (6)  2  B.  cj  ^.  662, 

(c)  Cited  in  SSaU,  365,  (d)  2S^a,468. 

(e)  Doug.  467.  ' 

3  D  4  would 


1829; 


yrotdd  be  to  turn  the  trial  in  the  superior  tx>nrt  into  an 
ezecudon  of  a  writ  of  enquiry. 

Baylet  J.  I  think  this  judgment  was  not  receivable 
in  evidence  at  all.  The  habeas  corpus  superseded  the 
judgment  of  the  Palace  Court 


.  LiTTLEOALE  J.  The  plaintiff  cannot  avail  himself 
of  ,the  judgment  by  default  by  reason  of  the  removal. 
That  being  so,  both  parties  must  be  considered  in  the 
same  situation  as  if  no  such  judgment  had  been  given. 

.  Parke  J.  If  the  judgment  by  default  had  been  set 
aside  upon  payment  of  costs,  it  would  not  have  been 
evidence  against  the  defendants.  The  legal  effect  of 
removing  the  cause  by  liabeas  corpus  is  the  same  as  if 
the  judgment  by  deiault  had  been  set  aside. 

Rule 'refused* 


JoN£s.and  Others,  Assignees  of  Sykes  and 
Burt,  Bankrupts,  against  Fort. 


m«eWUsof    HTHE  first  count  of  the  declaration  charged,  that  the 

•icfaange  were      X  . 

defendant  deceitfully  obtained  possession  of  five  bills. 

of  exchange  under  the  pretence  of  discounting  them. 


ddircradbyA 
trader,  in  ooo- 
tempUtion  of 

a  creditoi^wlth  ^^^  remaining,  counts  were  in  trover,  alleging  a  con- 

hto  aTST'*  version  afier  the  bankruptcy.    Plea,  not  guiUy.     At 

fertfioe,and      ^jjg  trj^i  before  Lord  Tenterden  C.  J.  at  the  London 

the  amount  due     * 

on  tbe  bills 

was  reoeiTed  by*him  after  the  baokraptcy :  Held,  in  an  action  of  trover  by  tbe  aieigneee 

to  reoorer  the  billi,  that  the  receipt  of  tlie  money  by  the  creditor  was  not  a  conversion,  and, 

therefore,  that  it  was  necessary  for  them  to  prove  a  demand  and  refusal  before  the  bills 


sittingSy 


FORVW 
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sittings  after  Trinity  term  1828,  it  appeared  that  the  1889. 
action  was  brought  to  recover  five  bills  of  exchange  -*-^ 
delivered  by  the  bankrupts  to  the  defendant  on  the  agamst^ 
SSd  of  Jtdy  1825,  as  the  plaintifis  alleged,  in  con- 
templation of  bankruptcy.  One  was  drawn  on  James 
Hunter  and  Co.,  due  the  23d  Juhf  1826,  for  SOOOL; 
another  on  M^Lachlan  and  Co.,  due  the  21st  October 
1826,  for  1500/.;  and  three  others,*  each  500/.,  on 
Thomas  Fergusonj  two  of  which  were  due  29th  No^ 
vernier  1826,  the  other  the  5th  November  1826.  S^tes 
and  Bury  committed  an  act  of  bankruptcy  on  the 
28th  Naoember  1825,  and  on  the  SOth  a  commission 
issued  against  thein,  under  which  they  were  duly  de- 
clared bankrupts,  and  the  plaintiffi  were  appointed 
assignees.  It  appeared  that  Fort  had  received  the 
amount  of  some  of  the  bills  when  they  became  due.  It 
was  proved,  on  the  part  of  the  plaintifis,  that  after  the 
bills  became  due,  on  the  2Sd  of  October  1827,  a  person 
employed  by  the  assignees  as  accountant  to  the  estate* 
demanded  the  bills  from  the  defendant  on  account  of 
the  assignees.  The  defendant  referred  the  accountant 
to  his  attorney,  but  the  accountant  did  not  apply  to 
the  attorney.  And  it  was  thereupon  contended,  on  the 
part  of  the  defendant,  that  the  demand  having  been 
made  after  the  bills  became  due  was  not  sufficient,  and  that 
the  answer  of  the  defendant  did  not  amount  to  a  refusal. 
The  plaintiffs  contended,  that  the  receipt  of  the  money, 
due  on  the  bills,  by  the  defendant  was  an  actual  con- 
version, and,  therefore,  that  it  was  unnecessary  to  prove 
a  demand  and  refusal.  Lord  Tenterden  thought  there 
was  no  evidence  of  a  demand  made,  before  the  bills 
became  due,  or  of  any  refusal  by  the  defendant  to 
deliver  up  the  bills,  and  that  the  receipt  of  the  money, 

as 


1899<  as  it  beoaroe  due  on  die  bills,  was  not  Hn  actual  coik 

,  version,  but  said  he  would  reserve  liberty  to  tbe  defeiid* 

Joicu  " 

tmamat  attt  to  move  to  enter  «  nonsuit  in  case  a  verdict  sboold 


Fou. 


be  found  for  ijbe  pliuntifi.  The  cause  then  proceeded ; 
and  Lord  Tenierden  directed  tbe  jury  to  find  for  the 
plaintifis,  if^  upon  the  evidoieey  they  thought  the  bills 
had  been  delivered  by  the  bankrupts,  in  contemplation 
of  bankruptcy,  to  tbe  defendant  with  a  view  of  giving 
him  a  preference,  llie  jury  found  for  the  defendant  on 
the  first  count,  and  for  the  plaintiflb  on  the  counts  in 
trover;  and  a  venfict  was  ultunatdy  entered  for  the 
plaintifls  for  3500/.,  the  defendant  undertaking  to  deliver 
to  the  plaintiffs  such  of  the  bills  as  remained  in  his 
h«]ds  unpaid.  A  rule  nisi  had  been  obtained  for  enter- 
ing a  nonsuit,  on  the  ground  that  there  was  np  evidence  of 
a  conversion ;  and  Nixon  v.  JenUns  (a)  was  cited,  where 
there  was  a  collusive  sale  of  goods  by  a  trader  on  the 
eve  of  bankruptcy ;  and  it  was  contended  that  a  demand 
and  refusal  were  necessary  only  in  cases  where  the  pos- 
session was  originally  lawful ;  that  in  the  case  then  before 
the  Court  there  was  a  wrongfol  possession,  inasmuch  as 
the  bankrupt  had  no  right  to  make  a  fraudulent  sale  of 
his  effects  in  order  to  cheat  his  creditors ;  but  the  Court 
held,  that  wh^n  tbe  sale  was  made  the  parties  were 
competent  to  contract;  there  was  no  unlawful  taking  of 
the  goods,  though  the  transaction  was  liable  to  be  im- 
peached by  tbe  assignees :  they  might  either  affirm  or 
disaffirm  the  contract ;  and  if  they  thought  proper  to  dia» 
affirm  it,  they  ought  to  have  demanded  their  goods^  —  a 
refusal  to  deliver  which  would  have  been  evidence  of  a 
conversion. 

(a)  S  JJ.  BU  135. 

The 
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The  Jbiorm^^Stnerdk  Platty  and  J.  Emn^  on  a*  1829.: 
former  day  in  this  term  Bbonad  casta.  The  jreceiviag. 
the  money  by  the  defendant  was  an  actoai  converaipa  of 
the  bills.  It  was  not  necessary^  therefcM*e,  to  prove  any . 
demand  and  refusal*  That  b  only  evidence  from  which, 
a  jury  may  priB«ime  a  conversion.  All  the  bills  bepame 
dae,  and  the  money  was  received  after  the  act  of  baok-. 
ruptcy;  therefore  the  conversion,  was  c^Ux  the  act  <^ 
bankruptcy*  In  Nixon  v.  Jenkins  (a)  no  conversion 
whatever  was  proved ;  and  in  the  absence  of  such  proof 
it  was  necessary  to  shew  a  demand  and  refusal. 

F*  Pollocks  contri.  In  order  to  recover  in  trover  the 
plaintifi  were  bound  to  prove  either  an  actual  coq^ 
version  of  the  bills  by  the  d^endant*  or  a  demand  and; 
refusal  (which  are  evidence  of  a  oonyersioo)  during  th^ 
time  the  bills  remained  in  his  possession*  There  was 
no  proQ^  of  aay  demaud  and  refusal  beibre  the  billa 
became  duei  and  the  de^dant  had  received  the  moneyt 
Nor  was  there  any  refusal  to  ddiver  up  the  bills  in 
answer  to  the  demand  pix>vedi  for  the  defendant  onljf 
referred  to  hift  attorney :  that  was  not  a  refiisal.  The  re* 
ceipt  of  the  money,  and  the  delivery  of  the  bills  to  the 
person  who  paid  it»  was  not  a  wrongful  convenion  of 
the  bills.  The  delivery  of  the  bills  to  the  defepdant 
was  lawful  at  the  time  it  was  .  made ;  his  possession 
was,  therefore,  lawful.  Non  constat  that  the  assignees 
would  disafiirm  the  act  of  the  bankrupt;  and  until  they 
did^  the  defendant,  as  the  holder  of  the  bills,  was  not 
only  entitled  to  obtain  and  recdve  payment,  but  would 
have  been  guilty  of  a  breach  of  duty  if  he  had  not  done 

(a)  2K.JiL  \$S, 

so. 


1829.       so.    The  receipt  of  the  money  when  the  bills  became 
■^  due,  and  the  deliyery  of  them  to  the  persons  who  paid 

agahui  them,  was  an  act  done  by  the  defendant,  not  in  the 
exercise  of  any  right,  but  in  the  discharge  of  a  duty. 
It  dearly,  therefore,  was  not  a  wrongful  conversion. 
Nixon  V.  Jenkins  (a)  is  in  point.  The  assignees,  if  en- 
titled to  the  produce  of  the  bills,  should  have  brought 
money  had  and  received. 

Cur.  adv.  vuU. 

Lord  Tenterdek  C.  J«  now  delivered  the  judgment 
of  the  Court. 

In  this  case  a  rule  was  obtained  for  entering  a  non- 
suit, on  the  ground  that  there  had  not  been  before  the 
action,  and  within  such  time  as  was  necessary,  a  demand 
of  the  bills  and  a  refusal.  No  demand  had  been  made 
till  after  the  bills  became  payable,  and  the  money  due 
on  them  had  been  received  by  the  defendant.-  It  was 
contended,  in  support  of  the  action,  that  the  receipt  of 
the  money  by  jForf,  when  the  bills  became  due,  was  in 
itself  a  conversion.  But  we  are  of  opinioii  that  it  was 
not,  -because  the  bills  being  in  the  hands  of  Fortj  it  was 
his  duty  to  receive  the  money  when  due,  to  whomsoever 
it  might  belong;  and  it  would,  according  to  the  find- 
ing of  the  jury,  have  belonged  to  the*  assignees.  But 
in  this  form  of  action  they  cannot  recover  without 
proving  an  actual  conversion  or  a  demand  (made  within 
proper  time)  and  a  refusal,  which  are  evidence  of  a 
conversion.  The  rule  for  entering  a  nonsuit  miist, 
therefore,  be  made  absolute. 

Rule  absolute. 

(a)  2ff.m.  135. 
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1&S9. 


Phillips,  Assignee,  &c.,  against  Dance*        wedmidasf^ 

Jflc(^8tfa. 

THE  plaintiff  had  carried  the  record  down  to  trial.  Where,  upon  • 
*  speciel  jury 

There  not  being  a  full  special  jary,  neither  party  ceoae  being 

called  on  for 

prayed  a  tales.    The  cause  was  not  tried.    The  plaintiff  trkl  there  wu 
never  afterwards  moved.     The  defendant  obtained  a  ypcdaljury, 
rule  nisi  for  judgment,  as  in  case  (ff  a  nonsuit,  which  ^^rtypnyed 
was  discharged  upon  a  statement  of  the  above  facts,  ^^^int  cMoot 
The  defendant  then  obtained  a  rule  for  trial  by  proviso.  •ft«w«pdi  take 

"^  '^  ^  down  the  re- 

A  rule  nisi  having  been  obtained  for  setting  that  rule  cordbjpnivlao. 
aside^ 


Chiiij/  now  shewed  cause.  The  flefendant  has  a  right 
to  try  by  prov^o,*  for  he  cannot  obtain  judgment  as  in 
case  of  a  nonsuit  He  has  no  other  remedy.  The 
plaintiff  should  cany  the  record  doWn  again,  or  allow 
the  defendant  to  do  so. 

BarsUrtDf  contti.  The  rule  for  the  trial  by  proviso 
assumes  that  there  has  been  a  default  in  the  plaintiff. 
The  form  of  the  rule  is,  <*  Let  there  be  a  record  of  nisi 
prius  by  pi^oviso,  if  the  plaintiff  shall  have  made  de&ulf 
There  has  been  no  default  in  the  plaintiff  for  he  gave 
the  defendant  an  opportunity  of  trying  the  cause  if  he 
would.  In  Jenkins  v.  Pureel{a\  whilst  the  juiy  were 
being  sworn,  the  defendant's  counsel  called  for  the  re- 
cord, and  finding  a  mistake  in  it  said  they  would  make  no 
defence.     The  plaintiff's  counsel,  upon  this,  in  order  to 

(a)  SAr.  707. 

avoid 
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•1829.  avoid  a  nonsuit  and  to  save  the  costs,  refused  to  pray  a 
tales ;  and  though  twelve  had  been  sworn,  yet  there  had 

A  BXLLIPS 

agnintt  been  no  actual  prayer  of  a  tales,  and  the  cause  was  suffered 
to  remam  for  want  of  jurors*  That  wbs  two  years  before 
the  statute  14  6.  2.  c.  17.,  which  gives  the  defendant  no 
additional  advantage.  It  only^  provides  tliat  where  the 
plaintiff  has  made  defiuilt,  there  may  be  the  like  judg- 
ment for  the  defendant  as  in  case  of  a  nonsuit. 

Lord  Temtbrdeic  C«  J/  There  is  no  de&ult  in  the 
plaititiff»  where  neither  party  prays  >  tales*    The  de- 
fendant, therefore,  is  not  entitled  lo'try  by  proviso- 
Rule  absolute* 


^2^'  Akn  Sammon  against  Miller. 

In  Jaimary  HTHE  defendant,  on  the  28tb  of  January  ISlBi  had 

beendisdiarged  been  discharged  by  the  usual  order  under  the  in- 

iMoWent^del^.'^  solvent  debtors'  act  then  in  force,  53  G.  8.  c.  102.,  as 

^(?.*9.*e.ios.  ^^.^'  ^^^  creditors  named  and  specified  in  the  schedule. 

In  Uie  ich«-  »pjjg  plaintiff  was  a  creditor  mentioned  in  the  schedule^ 

dulet  -B*  was  * 

described  to  be    in  respect  of  2000/.  five  per  cent.  Navy  bank  annuities 

ft  creditor  in 

respect  of  lent  by  her  to  the  defendant  several  years  before.     To 

SOOOf.flToper  ■■  ,^^t 

cent  Navy  bank  secure  the  replacing  of  the  stock  on  the  9th  of  October 

bj^.  totfae  1820,  and  the  payment  of  the  dividends  in  the  mean 

to^tM^ra^th?^  time,  the  plaintiff  held   the  defendant's  bend,  and  a 

Jtockwftbe*^*  warrant  of  attorney  had  also  been  given,  upon  which 

9tb  of  OcUiber 

1830^  and  the  psfsieol  of  the  dtfidends  m  the  mean  time,  B»  held  ^.*s  bond,  end  a  warmit 
of  attorney,  upon  which  judgment  had  been  entered  up.  J9.  afterwards  held  A.  to  bail 
upon  the  judgments  Held,  tba*  A.  was  entitled  to  be  dlsehaffged  on  filing  oonamon  bail 
under  the  twenty-ninth  section  of  the  5Z  G.5.  c.  IDS.,  which  enacted,  «  that  no  prisoner 
who  shall  have  obtoined  bis  dtschar^  shall  be  imprisoned  by  reason  of  any  judgment  or 
decree  obtained  for  payment  of  money,  or  for  any  debt  incttfrod,  and  with  respect  to  which 
such  diachai^  ^lall  have  been  obtained. " 

judgment 
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jttdgmeot  was  entered  up  in  Michaelmas  term  1818»  1829. 
and  the  arrears  of  the  dividends  had  been  levied.  The 
defendant  had  recently  been  arrested,  and  held  to  bail 
in  an  action  of  debt  upon  that  judgment  entered  up 
in  I8I89  and  a  rule  nisi  was  obtained  for  discharging  him 
out  of  custody  on  filing  common  bail;  against  which 

Sieer  now  shewed  cause.  On  the  38th  of  January 
lSi9f  when  the  defendant  was  discharged  under  the 
insolvent  debtors'  act,  the  sum  now  sought  to  be  re- 
covered by  the  plaintiff  was  not  **  a  debt,  damages,  or 
sum  of  money  contracted,  incurred,  occasioned,  owing,  or 
growing  due"  within  the  meaning  of  the  5S  6.  S.  c.  10^. 
s.  29.  The  time  for  replacing  the  stock  had  not  arrived, 
and  would  not  arrive  uqtil  the  9tb  of  October  1820,  and 
there  was  no  dividend  in  arrear.  It  might  have  beefi 
different  had  the  defendant's  discharge  taken  place  under 
the  recent  insolvent  debtors'  act,  which  applied  the 
principle  of  the  modern  bankrupt  laws  to  contingent 
debts  and  unliquidated  demands  for  which  insolvents 
were  liable,  and  allowed  them  to  ascertain  their  amount 
in  the  same  manner,  in  order  that  they  might  insert 
them  in  their  schedules.  But  there  was  no  such  pro- 
vision in  the  statute  under  which  this  defendant  was 
discharged,  and  therefore  he  cannot  have  the  benefit  of 
it.  Suppose  this  insolvent,  shortly  after  his  discharge, 
had  become  possessed  of  property  which  his  assignee 
had  afterwards,  seized  for  the  benefit  of  bis  creditors,  the 
present  plaintiff  would  not  have  been  permitted  to  par- 
ticipate therein,  as.  there  was  nothing  due  to  her  at  the 
date  of  his  discharge.  If  there  were  no  debt  due  from 
the  defendant  to  the  plaintifi^  it  follows  that  the  defend- 
ant is  not  released  or  discharged  from  the  debt  in  re- 
spect 


1829.       spect  whereof  he  is  now  saed.    In  Daoies  ▼•  Jmoii{a)  I 

the  obligors  in  a  bastardy  bond,  discharged  under  the  in* 

agamti       solvent  debtors'  act  subsequently  to  a  judgment  on  the  | 

bond,  were  held  to  be  liable  for  expenses  incurred  ui 
respect  of  the  bastard  subsequently  to  their  discharge. 
So  in  Uoi^d  v.  PeeHJb)  a  plea  of  discharge  under  the 
insolvent  debtors'  act  was  held  to  be  no  bar  to  an  action 
of  trespass  for  mesne  profits,  even  though  accruing  be- 
fore the  discharge. 

Comjfny  contrl.  The  53  G.  Z.  c.  102.  5. 29.  enacts, 
^  that  no  prisoner  who  shall  have  obtained  his  discharge 
shall  be  imprisoned  by  reason  o(  taiy  judgment  or  decree 
obtained  for  payment  of  money,  or  for  any  debt,  &C  in- 
curred with  respect  to  which  such  discharge  shall  have 
been  obtained."  Here  the  defendant  has  been  arrested 
by  reason  of  a  judgment  obtained  against  him  before  his 
discharge  under  the  insolvent  act«  The  judgment  was 
for  payment  of  money.  If  it  sounded  only  in  damages^ 
the  plaintiff  had  no  right  to  hold  the  defendant  to  bail, 
but  ought  to  have  proceeded  by  scire  facias*  The 
judgment  was  existing  at  the  time  of  the  defendant's  dis- 
charge.    The  bond  debt  was  merged  in  the  judgment 

Lord  Tenterden  C.  J.  Before  the  party  applied 
for  his  discharge  judgment  had  been  entered  up  on  the 
warrant  of  attorney.  There  was  a  bond,  with  a  pe- 
nalty, for  securing  the  principal  and  interest;  and  it  was 
forfeited  at  the  time  when  the  defendant  applied  for  his 
discharge  under  the  insolvent  act.     It  is  contended,  that 

(a)  Z  Sing*  154.  (d)  ZB.fA.  407. 

if 
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If^-  riiptcy,  if  by  a'Weach  of  any  of  the'  conations  it  be 

forfeited     before    the    Bankruptcy,    Parker  r.   Hams- 


^Samnon 

m<^i      'Zottom  (a).' 
MiLLia. 


C 


'  'Role  absolute. 


(a)  SB.^C.^7. 


Leigh  against  Hind.  ^    ^ 

Tbeumgaar      p^EBT  for' 1000/.     Declaration    stat^'tfeai,   by  au 
ofaleue  *.-J.^   ,       ^  i     «  <       t     ,  , 

ofa  public-  indenture  of  assignment  of  the  17th  of  December 

dom,  cote-         1827,  the  defendant,  for  the  consideration  of  i^oOL  paid 

would  not  keep  ^^  ^^^  ^Y  ^^^  plaintiff,  bargained,  sold,  iaissigned,  trans- 

wUbb  tib^^    ferred,  and  set  over  unto  the  plaintiff  an  indenture  of 

mST^nlh  *    ^®^®»  ^^  ^^  indenture  o^  assignment  recited ;  and  also  a 

premitetM-      messuage,  tenement,   and   premises,   with   the  appur- 
•igned:  Heldy  i      -     ^  • 

that  the  half      tenances  (being  a  public-house,  called  the  Black  Lioifh 

niilo,  ai  TTyn- 

tioDedinthe      in  Btshopsgate  Street),  habendum  for' the  residue  of  a 

ported  half  a*  ^^^^  of  twenty-one  years;  and  the  defendant' by  the 

hy  dM^newest  assignment  covenanted  with  the  plaintiff  that  in  case 

between^he*  ^^'  ^^®  defendant,  should  at  any  time  thereafter,  during 

premiseiafl.  the  continuance  of  the   term  by   the  lease '  firanted, 

dgnedandany     ,  ,  ^  -^  b  » 

pid>Ucbottae      (provided  the  plaintiff  should  then  occupy  the  premises 
•ftefwaidi  kept      .  '•■»'••  «  *• 

bytheaangnor.  thereby  assigned,  and  be  carrying  on  the  business  of 

a  victualler  therein,)  keep  any  licensed  victualling- 
house;  or  use  or  exercise,  or  be  in  an|^  manner  con- 
cerned, either  directly  or  indirectly,  in '  the  trade  or 
business  of  a  victualler,  within  the  distatice  iof  ha^  a 
mile  from  the  said  premises  thereby  assignecti  that  then  he, 
the  defendant,  his  executors,  &c«  should  within  fourteen 
days  after  demand  made,  repay  to  the  plaintiff,  his 
executors,  &c.  the  principal  sum  of  lOOO/.,  parcel  of 
'         ■  ■ the 
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l!8£9.        to  the  same,  to  a  spot  in  the  carriage-way,   dista&t 
,  two  feet  and  nine  inches  from  the  curb-stone,  and  pro- 

Lkigh 
"  meama        ceediiig  along  the  carriage-way,  in  the  nearest  direction 

a  carriage  could  take  to  a  spot  also  distant  two  feet  nine 
inches  from  the  curb-stone,  opposite  to  one  of  the  door- 
posts of  the  SoHthwari  Bridge  Tavern^  and  passing  from 
such  last-mentioned  spot  to  the  curb-stone,  and  thence 
to  the  door  way  of  the  said  tavern,  by  walking  across  the 
foot  pavement,  in  a  direction  slightly  inclining  to  the  left 
hand ;  and  a  third  measured  from  the  centre  of  the  door- 
way of  the  said  Black  Liofi  to  the  centre  of  the  door- way 
of  the  Southwark  Bridge  Tavern^  along  the  foot  pavement 
and  crossings  far  foot  passengers.  The  arbitrator  then 
adjudged  the  distance  between  the  Black  Lion  and  the 
Sottthvoark  Bridge  Tavern  to  be  according  to  tlie  mea- 
surement first  mentioned^  2627  feet  and  one  inch ;  and 
according  to  the  measurement  secondly  mentioned,  to 
be  2638  feet;  and  according  to  the  measurement  lastly 
mentioned,  to  be  2695  feet;  and  he  determined  the 
Southwark  Bridge  Tavern  to  be  within  half  a  mile  from 
the  Black  Lion,  and  the  distance  by  the  nearest  mode 
of  access  between  the  said  premises  to  be  less  than  half 
a  mile.  The  arbitrator  then  ordered  the  verdict  taken 
for  the  plaintiff  to  stand.  A  rode  nisi  had  been  ob- 
tained for  setting  aside  the  award. 

Gurnet/  and  Pattison  shewed  cause.  The  defendant 
by  his  covenant,  has  stipulated  that  he  would  not  keep  a 
public  house  within  the  distance  of  half  a  mile.  The 
arbitrator  has  found  that  the  house  kept  by  the  de- 
fendant is  within  half  a  mile  from  that  of  the  plwitiff. 
He  has,  therefore,  found  in  terms  that  the  defendant 
has  committed  a  breach  of  the  covenant.  If  the  de-» 
fendant  had  intended  to  reserve  to  himself  the  right  of 

keeping 


liCIAH 

agaibui 
Hnm. 
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keepii^  such  a  house,  which,  by  the  shortest  mode  of  1829. 
access,  would  be  distant  half  a  mile  from  the  one  be 
sold,  he  should  have  provided  for  thiit  by  his  covenant 
Thewords'of the oovenaitt  should  be  construed  according 
tp  their  plain  and  ordinary  import.  If  they  be  construed 
to  mean  half  a  mile  by  the  shortest  mode  of  access,  this 
consequence  may  follow,  thai  the  distance,  which  at 
one  tiihe  may  be  greater  than  half  a  mile,  may,  by  reaso^ 
of  a*  new  mode  of  access  being'  made,  (as  by  the  open- 
ing of  a  new  street,  or  in  a  case  where  the  intervening 
space  is  water,  by  the  building  of  a  bridge,}  be  i*endered 
less^  and  a  party  may  thereby  become  guilty  of  a  breach 
of  covenant  without  any  default  on  his  part  Assuming, 
however,  that,  according  to  the  true  construction  of 
die  covenant,  the  shortest  mode  of  access  by  the  foot- 
pavement  and  by  the  carriege-way  was  the  proper  line 
of  flfdmeasurement^  the  defendant  has  broken  his  cove- 
nant, and  the  award  is  right;  for  the  arbitrator  has 
found  that  the  shortest  way  of  access,  partly  by  the 
footpath  and  partly  by  the  carriage-way,  is  less  than 
half  a  mile. 

The  Attomey-General  and  Chitty  contra.  Covenants 
of  this  dttcription  are  not  to  be  favoured,  CruthxM  v. 
Lye  (tf ),  Bofzon  v.  Farlao)  (i).  They  must  be  construed 
according  to  the  intent  of  the  parties,  to  be  collected 
from  the  context  of  the  instrument.  The  object  of  the 
covenant  clearly  was  to  prevent  the  defendant  from 
interfering  with  the  customers  who  frequented  the  house 
sold  by  him  to  the  plaintiff.  Now  that  being  the  mani- 
fest intent  of  the  covenant,  the  distance  of  half  a  mile 
therein  mentioned  is  not  to  be  measured  by  a  straight 
line  drawn  from  house  to  house  as  the  crow  flietj,  but 

(a)  17  Tw.  335.  (ft)   1  Jftfr.  459. 

8  E  3  by 
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1^29:^  by 'thht  ifine  whlcH  persons  listltatl/'fr^u^tiiig^fioineB 
.<  T  oi^^tiis  description  woald  tafk^inr  going' from  doe  hchise 
to  ibe  other.  Iti  the  edse  of  a  walled  ibwn,  ofoe'  bottte 
siiiiated  on  tbeouUide  bfthe  wall  th^glit;'&^thi^<:i'Ow  flies, 
in  &ct  be  distant  within  a  very  few  feet  of  anbliieiMridliii 
the  wall^  yet  a  party  going  from  the  one  to  the  other  by 
tlie  only  practicable  mode  of 'access,  i.  el  by  entering 
the  town  at  one  of  tne  gbtes,'  WOiild  be  cbmpelled  to 
tirayerse  a  considerable  spHce. '  Thie  usual  way  of  access 
was  that  contemplated  by  the  parties  to  tSiis  covenant. 
Kow  persons  who  freiquent'a  piiblic-hou^e  would  not 
lise  the  carri^e-way,  biit  the  fi)otpath  'dniy.  '  The 
parties  to  this  covenant  ni'ust  havcf  coilt^mplated  the 
way  of  access  by  the  'footpath,  and  thi^t,  accordii^g  to 
M^oods  V.  Dennett  (a),  '*Is  the  proper  mode  of  ad- 
measurement in  such  a  case.  [Lord  Tentefden  C.  J. 
A  person  could  not  go  from  one  house  to  the  other 
entirely  by  the  footpath  ;  he '  must  necesiariljr  cro^s  the 
streets  three  or  four  times.]  They  must  take  the 
sboitest  mode  of  access  by  the'fobtpath  as  long  as  diefe 
lis  a  footpath,  and  by  th^  usual  crbsrings  for  passiengers 

where  it  is  necessary  to  ci'oss  the  streets.  ' 

^"'  •      .      .  ■   -       .............     ....... 

!Lord  Tenterdbn  C.  3.  The  arbitrator,  after'hiaving 
dfeclar^  by  liis  award  that  he  had  directed  measure- 
ments to  be  made  in  three  difierent  w^s,  states  the 
number  of  feet  In  each  way,  atid  liieti  &Wafds  the  ScuM" 
loari  Bridge  Tavern  to  be  widiin  half  a  ilnile  of  the 
Block  Liony  and  the  distance  by  the  nearest  mode  of 
access  between  the  premises  to  be  less  than  half  a  mile. 
!^ow  unless  the  nearest  mode  of  access  be  ta^en,  it  is 
iippossible  to  say  what  other  mode  should  be  taken. 
If.  Vire  depart  from  it  a  little  in  this  case^  we  may  be 

^'     I  (a)  25ftiHt.8». 

called 
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.1,829*  )uul  .^  gopd  ciMe^  supposiDg  the  other  to  ha^e  been 
^dopi^•  At  all  eveptfi,  the  point  \f  us  not  presented  finr 
Lord  EUmbpraifgV s"  consideTAtioUf  and  therefore  hia 
o(>i^ion  i%  not  <to  b^  considered  an  authority*  against 
this  construction,  which  appears  to  me  to  be  the  right 
one.  But)  assuming  that  this  is  not  the  true  mode  of 
coz^trqing  the  agreement,  I  think  that  is  to  be  con- 
sidered the  nearest  way  of  access  which  a  person 
ip^iag  the  b^t  of  hip  way  from  house  to  house  would 
bfB  likely  to  take ;  that  is,  using  the  footway  where  there 
was  one  and  where  it  was  most  ooninenient  to  use  it^  and 
^e  carriage-way  either  where  it  could  be  roost  con- 
veniently usfedj  OF  wbere<  there  was  no  footpath.  The 
arbitrator  has  foijind  thai:  the  defendant's  house,  by  the 
nearest  mpi|e»9f  access,  is  within  the  distance  of  half  a 
mile  from  the  prnmij^es  assigned.  The  rule  for  setting 
aiiide  the  award  iTiust,  therefore,  be  discharged. 


Wednetday, 
July  6th. 


Dunn  against  Murray. 


1^KCLAR;ATION  stated,  that  on  the  2d  ofFebmaiy 

16^7,  at,  &c.  in  consideration  Uiat  the  plaintifl^  at 

the  request  of  the  defendant,  would  enter  into  the  em- 


Bcdantion  » 
■Uted,  that  in 
consideration 
that  the  plain- 
tiff, at  the  re- 
Suest  of  the  • 

efendant,  would  enter  into  the  employ  of  the  defendant  in  a  certain  capacity  for  a  year,  at 
the  rate  office  guineas  per  week  throughout  the  year,  defendant  undertook  to  employ  him 
for  a  year,  and  alleged  as  a  breach  tliat  the  defendant  disoibsed  the  plaintiff  from  bis 
employ  before  the  end  of  the  year  without  any  rcawnable  or  probable  cause.  The  decla- 
ration contained  counts  for  wages,  and  for  work  and  labour,  &c.  The  cause,  which  was 
commenced  before  the  expiration  of  the  year,  was  referred  to  an  arbitrator,  who  awarded 
to  the  plaintiff  a  sum  of  money  equivalent  in  amount  to  the  wages  he  would  have  been 
entiUed  to  receive  from  the  defendant  on  the  day  when  the  action  was  commenced.  No 
claim  was  made  before  the  arbitrator  for  any  compensation  in  damages  for  the  dismissal, 
except  so  far  as  the  special  count  in  the  declaration,  and  the  evidence  of  the  employment 
and  the  dismissal  might  amount' to  such  a  claim.  The  plaintiff  having  afterwards  brought 
an  action  to  recover  a  compensatiori  in  damages  in  consequence  of  the  dismissal  from  the 
defendant's  employ  before  the  end  of  the  year;  it  was  held,  that  the  award  of  the  arbitsalor 
was  a  bar  to  fuch  action. 

ploy 
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ploy  of  the  defcndaat  in  the  capacitj  of  a  reporter  of       1829. 
the  proceedings  of  the  Court  of  King's  Bench,  apd  also       T 
of  proceedings  in  the  House  of  Commons,  and  would       agaifM 
furnish  reports  of  such  proceedings  to  the  defendant, 
bis  servants  or  agents,  for  the  purpose  ttf  publication  in 
a  public  newspaper  of  the  defisndant  for  one  whole  year, 
to  wit,  from  the  day  and  year  aforesaid,  at  and  far  a 
certain  salary  or  wages,  at  the  rate  of  five  guineas  per 
week  thi'oug^out  the  year ;  the  defendant  undertook  and 
faithfully  promised  the  plaintifi^  to  retain  and  employ 
him,  the  plaintifi^  in  the  capacity  aforesaid,  at  and  for 
the  salary  or  wages  aforesaid,  and  continue  him  in  such"" 
employ  for  one  whole  year,  to  wit,  from  the  day  and 
year  aforesaid.     And  although  the  plaintiff,  confiding  in 
the  promise  and  undertaking  of  the  defendant,   did 
afierwardsy  to  wit,  on  the  said  2d  ila,y  of  Febtvary  1827»' 
at,  &C.  enter  into  the  employ  of  the  defendant  in  the 
capaci^  aforesaid,  and  on  the  terms  aforesaid,  and  con- 
tinued in  siich  employ  of  the  defendant  in  the  capacity 
aforesaid,  and  on  the  terms  aforesaid,  and  did  furnish 
reports  of  such  proceedings  as  aforesaid  to  the  defend- 
ant, his  servants  and  agents,  for  the  purpose  of  publi- 
cation in  the  said  public  newspaper  of  the  defendant,  for         '    ' 
a  long  space  of  time,  to  wit,  until  the  4th  of  August  1827$. 
at,  &c.;  and  although  the  plaintiff  was,  on,  &c*  at,  &c.. 
and  bad  always  been  ready  and  willing,  and  then  and  ^.r.      «     .     . 
there  offered  to  remain  and  continue  in  the  employ  of    ,,    \, 
the  defendant  in   the  capacity  aforesaid,  and   on   the 
terms  aforesaid,  and  to  furnish  such  reports  as  aforesaid, 
for  the  purpose  aforesaid,  for  the  remainder  of  the  said    '        > 
year;  yet  tlie  defendant  did  not,  nor  would  continue 
the  plaintiff  in  his  the  defendant's   employ  until  the 
expiration  of  the  said  year,  to  wit,  from  the  day  and 

year 
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1829.        plaintiff  and  tbe  said    W.  J.  Stemart^  J.  Murray^  and 


Pl'NN 


W.  Mudfordj  were  referred  by  order  of  nisi  prius  to  tbe 
(igaink^  arbitrament  of  T.  N.  Talfourd:^  Esq.,  barrister  at  law; 
and  it  was  ordered,  that  the  costs  of  th'e  said  suit  should 
'  abide  the  event  of  the  award,  and  that  the  costs  of  the 
reference  should  be  in  the  discretion  of  the  arbitrator. 
That  order  was  on  Thursday  next  after  the  morrow  of 
All  SotdSf  in  the  year  1828,  made  a  rule  of  the  Court  of 
K.  B.  Mr.  Taljimrdj  on  the  16th  of  September  1 828,  made 
his  award  concerning  the  matters  so  referred  to  him,  and 
thereby  awarded  that  the  plaintiff  in  the  said  cause  had 
good  cause  of  action  in  the  said  cause  against  the  defend^ 
ants  in  the  same,  to  the  amount  of  63/.,  which  he  was 
entitled  Xb  recl>Te^  a$  and  Jhr  his  damages  in  the  said 
caus^;  and  he  also  awarded  and  adjudged^  that  the 
defendants  in  that  cause,  should  pay  to  the  plaintiff  in 
the  same  the  said  sum  of  68/.,  in  satisfaction  of  the 
damages  sustained  in  the  said  cause,  at  such  time  a^d  in 
such 'manner  as  in  ^ the  award  was  more  particularly 
mentioned,  and  that  the  cause  should  be  prosecuted  no 
further ;  and'  tliat  the  defendants  in  that  cause  should 
pay  thehr  own  costs  of  the  reference  and  of  that  award, 
and  also  should  pay  t}ie  costs  of  the  plaintiff  in  that 
cause  and  of  the  said  reference  and  awapcl,  the  same  being 
taxeA  by  the  pto^er  officer  of  the  Court.  The  said  fV.  J. 
Stewart^  J>  Mwray^  and  W.  Mtidford^  the  defendants  in 
'the  said  cause;  afterwards,  on  the  13th  of  November  1828, 
paid  to  the  pWhdff  in  the  same  cause  the  damages  and 
'costs  in'm^nher  and  form  as  by  the  said  award  was  di- 
rected. The  said  dismissal  of  the  plaintiff  from  the  service 
oir  the  said  proprietors  was  proved  in  evidence  before 
Tl  A.  Tal/ourd  upon  the  said  reference,  but  no  claim  was 
made  before  hhn  for  any  compensation  in  damages  for 
*    '   '  such 
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such  dismissa},  exceptor  beyond  a  claim  for  the  amaunt       IS29. 

of  wages  or  salary  accruing  up  to  the  27th  day  of 

Ociober  1827  (being  the  day  on  which  the  said  writ  in 

the  said  action  was  served),  except  ao  far  as  the  counts  in 

the  declaration  abof^.^t  forth^'  and  the  evidence  of  the 

said  employment  and  the  said  di^issal,  might  amount 

to  such  a  claim;  and  Mr.  Talfo^d,  in  assessing  the 

said  damages,  made  no  allowance  for  any  such  ^ com* 

pensation  in  damage^  aibresaid,  but  assessedi  thc'^aqfe 

as  the  amount  of  wages  or  salary  accruing  i^p  tp  the 

said  27th  day  of   October^  and  on   no '  othcsr  account 

whatsoever. 

Mr.  Maikin  further  founds  tlv^tihe  declaration,  jn 
the  present  action  was  filed  after  the  payment  of  the 
said  damages  apd  opsts  in  the  former  ^tiofi,  that  is 
to  say,  on  the  48th  of  November  1828;  and  that  the 
plaintiff  had  no  cause  of  action  in  this  caase  against  thfi 
said  defendant  in  the  same,  eiccept  upon  account  of  his 
said  dismissal  by  the, said  proprietiprs^  and  of  their  feihire 
to  employ  him  as  aforesaid  unlU  ^hf  end  of  the.  said 
year.  And  upon  the  foregoing  stale  of  iacts  so  found 
by  him  for  the  opinion  of  the  Court  as  aforesaid,  he 
awarded  and  adjudged  that  ther  plaintiff  had  good  qiuse 
of  action  in  this  cauae  against  the  said  Ji^f^  Murray^ 
unless  the  Court  should  be  of  opinion  that  the  said  pro*^ 
oeedings  in  the  said  cause,  wherein  the  said»Ji|mcs  Zhum 
was  the  plaintifi^  and  the  said  W.  J.  Stewart^  J.  Murrmfy 
and  fV.  Mudford  were  the  defendants,  and  the .  said 
reference  and  award  so  made  in  the  same  as  aforesaid, 
and  the  said  payment  of  the  said  damages  and  costs  so 
awarded  nn  the  same,  were  a  bar  to  the  recovery  of  the 
said  James  Dunn  in  this  action.  And  if  the  Court 
should  be  of  opinion  that  the  said  proceedings  re- 
ference 
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fereoce^awai^dBiy  payment  >i»<^i«  noblir  to  the  reeoveiy 

dip  tlif^  [il^tiff  in  thU^a<Ai6n,  tben^'te  a^Marded  that  a 

^¥eitii6t'^et^M'  be^^miiir^^  i^  ^dite'  pl^ttttiff  Hi  the  same 

""fbt  Mi'f  bs.  dambg^,'  ^ilrfl40^  o^ttL;  'tod  If  4be  Court 

iMi^dff^ihr^'blg^letibtii^  ll^  lUi'dii4rdM<Jttati'«  verdict 

'Alrhlb'hUi'h^beenbBati^M^lftk*  ^iit^hl^a'^fperdioc  for 
nSl^'^ptettfiffr^for'^iiSfi'llOi^^Md'^fc^*  obits^^^^ttMuttt  to 

"^tie^M^d,-^    ljJi:»:.')    l;nivijil     Iliifii,,!.}    -j.h    ^JilL-.-v    ^-.ij 

''''  RVModi  'ka^^Il?P/'BSmri^^bTi^ii^rdrm»  day  k 
tMsH^^m  khei^^  ^s^te.'  q[^e''tia{ta"1tl  ^tbe'  paesent 
'^idicMif  Wk^  d^iiMtt^^Ei'  (llffer^hoeiii'l^^  fbrf)^' Motion, 
'ktfd  ^tHttrih 'Oi^  ^ft6bFf^  6f'>(b^^'t^f&fetMi  '  Thkt><award, 
'tii^fefbii^  ^{irecliird^^tffe^  I^hliiySiF  Thcm  <brln^^  a  fresh 

^{iii^(^,  'wHtcU  Was'^'iiibti^*  bad'^ftdd^'re^eehrcfd,  it 
a^p^attf^th&t  there  hhd^bden  "tt'foVm^r  ^etidn  tead  in- 
f^di'(iduft;'bf^nhat  tii^plAh)dff%iie^wk%  UmAdl  exteat 
^dfWcitiii!^;  ^d^W})g  '^4i{^'k>  ¥^cty^^  «!-  i^  took 
jild]^^t-f6i"a  im^et-sHikitm^^lAliiA  >Vwa^  held 
that  he  could  not  ait«i^Wi(t^ '^^'tfi^  tte  Wi^^  was 
iibt  it}  te^^t  of  his  whole  demand.  So  here  it  mast 
be  taken,  that  the  former  award  was  made  in  req>ect  of 
the^tk^'<jf^  ibe'^ti^i^  iiV^^A^  fb^^th^h^oii  then 

'''^OMpm'iiM  7l)kfnskk<dbtttl^  "ifr^^Kt'poi^  or«i^ 
there  h^  pot.^bee^  satisfaction  for  the  whole  of  the 
plaintiff's  <  demand,   he  is  entitled  to  recover  in  this 

(a)  15  EaU,  213.  t^;  2^  B.  ^iji  995. 

^  ,  action. 


'1 

M 

k 

¥1 
ai 

V.  . 

At      ! 

!j    i 


31 

lis 


78S 


CASES  IK  TRINITY  TERM 


1829. 


Duvw 

ngainU 

jIfORBAT* 


vages  claimed  by  the  plaintiff  upon  a  contract  for  fais 
services  for  a  year,  beginning  the  2d  of  Febmary  1827< 
It  is  found  that  he  was  dismissed  on  the  4th  of  Avgust 
following  without  any  just  causey  that  he  afterwards 
brought  an  action  against  the  present  defendant  and 
certain  other  persons,  parties  to  the  contract  of  hiring; 
and  deckred'  for  his  wages  generally,'  and  specially  for 
damages  in  respect  of  the  dismissal  from  their  service. 
All  matters  in  difference  in  that  cause  were  referred; 
And  the  arbitrator  in  the  present  case  has  found  that  the 
dismissal  of  the  plaintiff  was  proved  on  the  former 
reference,  but  that  no  tilaim  was  then  miade  for  any 
compensation  in  dami^s*  for  such  dismissal,  extept  or 
beyond  a  claim  for  the.  amount  of  wages  or  salary 
accruing  up  to  the  2?th  of  October  1827  (the  day  on 
which  the  writ  in  that  action  was  served),  except  so  far 
as  the  counts  in  the  declaration^  and  the  evidence  of 
employment  and  dismissal,  may  amount  to  such  claim. 
Now  it  is  clear  that  the  present  claim  might  have  been 
brought  before  the  arbitrator-  on  that  occasion ;  and  iii 
the  cas^  of  Smiik  v.  Johnson  {a\  Lord  J^knborough  lays 
ft  down,  that  where  all-  matters  in  dtfierence  are  r^ 
ferred,  the  party,  as  to  every  matter  included  within  the 
scope  of  such  reference,  ought  to  come  forward  with  the 
whole  of  his  case.  So  here  the  present  claim  was  within 
the  soofle  of  the  former  reference :  it  was  the  -duty  of 
the  plaintiff  to  bring  it  before  the  arbKrator  af  he  meant 
to  insist  npon  it  as  a  matter  in  difference,  and  be  can- 
not now  make  it  the  subject-matter'  dfa^'Mshl  action. 
The  rule  for  entering  a  verdict  for  the- pfaifttiff  must; 
therefore,  be  discharged. 

.     ^ule.4i6charged. 


(o)  15  East,  913. 
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Doe  on  the  demise  of  John  Winsor  Sweeting, 
against  S.  Hellard  and  Jane  Griffiths  (a). 

T?  JECTMENT  for  the  recovery  of  certain  allotments  An  ndent 

XLi  ''  ^    .  teoementwu 

of  land  which  had  been  set  out  under  an  inclosure  granted  by  the 

'  deen  sndchnp* 

act  hereinafter  mentioned.     At  the  trial  before  But-  tm&tw.iba 

'  '  lords  of  die 
manor  of  IT.  by  copy  of  court  roll  to  J.  S.,  T,  P.S.,  and  J,  W.  S.,  habendum  for  the  term 
of  theur  livety  and  the  life  of  erery  and  either  of  "tfiem  longest  ttring  sucdeaHvely,  according 
to  the  custom  of  the  manor.  J.  iS^.  died  in  1825>  T.  P.  S'  in  Jamtary  1826,  leaving  /.  W.  8% 
■ur?i¥ing.  AfWr  the  making  of  the  above  grant,  an  act  of  parliament  was  passed  for 
inda«iiig  the  waste  lands  within  the  manor  of  fT.,  and  it  waa  thereby  ^acted,  <«  that  all 
persons  having  any  right  of  common  over  the  wa&te  lands  therein  mentioned  should  give 
Iti  to  the  commissioners  therdo  .named  an.ncqpunt  1^  ▼"^og  pft^ifir: respective  claima 
within  the  time  therein  mentioned,  and  that  the  determination  of  the  commissioners  should 
be  final  and  conduaive."  By  another  clause  it  was'  nalBcted^  \\  th«l  the  ooaunifluonen 
should  divide,  allot,  and  inclose  the  common  and  waste  lands  unto,  for,  and  amongst  every 
person  or  persons,  proprietor  and  pioprietors,  tnteteaied  Aereui  .ni  Mipect  of  their  said 
old  auster  or  ancient  tenements."  By  another  clause  it  was  enacted,  **  that  nothing  in 
the  act  contained  should  extend,  or  be  construed  tn  extend,  tb  revoke,  make  void,  alter,  or 
annul  any  will  or  setdement,  or  to  prejudice  any  person  having  any  iointure,  dower,  por* 
tion,  or  incumbrance  oat  of,  upon,  or  any  v^ays'afiectfhg'any  of^'the'iandli,  so  intended  to 
be  divided  and  inclosed,  but  that  Uie  several  messuages,  tenemcnls^  farqis,  lands,  heredit- 
aments, and  premises  so  to  be  set  out  and' allotted  upon  such  division  and  inclosure,  should, 
immediately  after  such  allotmei|t  should  be  made,  remain  a^d  etfuni^  to  ac^i  for  such  and  the 
same  uses,  intents,  and  (Purposes  as  ihe  several  messuages,  tenements,  fiums,  lands,  and 
hcredtiaments  in  respect  or  in  1^  w)^reoif}j^c^  aUc^myvt*  should  be^nnde  aa  aforesaid, 
then  were,  or  should  or  would  have  Imcu,  in  case  that  act  had  not  been  made." 

Hm  commissioners,  by  their|awai4,  which* was. «iariAA^.«18QfHj^otlsd  vnto  7*.  P.  & 
and  the  dean  and  chapter  of  IT.,  according  to  their  respective  righu  and  interests,  for  and 
in  respect  of  the  ancient  nuaier  teneldtot^  c«ttaiiifoMlolis  dTtbe  wast^ 

Held,  first,  that  J.  W,  S.  was  not  haired  from  bringing  an  ejectment  by  the  statute  of 
limitations,  he  having  had  no  right  of  entry  \imiltbe  death*  of '7*.  Pi  S^  hi  1826 ;  nor  by 
the  clause  in  the  inclosure  act,  whereby  the  award  of  the  commissjoners  ^  declared  to  bn 
final,  inasmuch  as  the  claim  ihade  by  T%  P.*  &  'miist'be  bbryid^red  lis  havilig  been  made  on 
behalf  of  all  the  parties  interested  in  the  cop;^hol4«tene|nent. 

Held,  secondly,  that  thpugh  T*  P.  S,  was  the  only  person  named  in  the  award,  yet  the 
allotment  being  made  \o  htm  in  respect  of  t^e  f9py))ol4'f9tafi^  an4;in  lieu,  iif  right  of  com- 
mon incident  to  that  esuue,  the  effect  of  h  was,  to  vest  the  legal  esute  in  the  allotment  in 
Ibe  several  persons  entitled  in  suoBtsaioi^  tp  tlte.cogyMfl  ttM^^t  And  tfiafe  Itfie  legal  estate 
in  that  allotment  vested,  on  the  death  of  7*.  P.  f.,  in  J,  W.  5.,  and  that  he  therefore  might 

•       '       *  ■    «     .,  ,..'     :     ■  I    !l    li      :■<   J-  .       1 


{a)  Two  or  more  of  the  Judges  sat  aa  on  former  occasions,  from; 
Thuniajf  the  9tb  to  Saturday  ihe  lilM  day  *bf-.n4/y  fn^Iiime  ;  im^trbm  ' 
Jimiay  the  20th  to  Friday  the  24di  day  of  Juiy  inchuive;.  and  again    * 
from  Tunday  the  27th  of  October  to  Tkwrtday  the  5th  of  Novemher  inclu- 
sive.    During  that  periodf  this  and  the  following  cases  were  argued  and 
deiemiined. 

Vot.  IX.     '  S  F  rough 
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rough  J.  at  the  Summer  assizes  for  the  county  of  Somerset 
1827,  a  verdict  was  found  for  the  lessor  of  the  plaintiff^ 
with  certain  points  reserved,  as  to  which  this  Court 
directed  the  facts  to  be  stated  in  the  following  case :  — 

The  manor  of  Wantage,  in  the  county  of  Som^iet,  is 
parcel  of  the  possessions  of  the  dean  and  chapter  of  the 
cathedral  church  of  fVellSf  and  on  the  9th  of  Aptil  1744» 
and  ^ih  November  1746,  three  copyhold  tenements  within 
and  parcel  of  that  manor  were  upon  the  surrender  of  ffi 
Tice  and  Marj/  Tice^  granted  by  copies  of  court  roll  in 
reversion  to  Malachi  Ticej  and  his  sister  Mary  Tice,  tot 
and  during  the  term  of  their  lives  successively,  accordiDg 
to  the  custom  of  the  manor,  to  commence  immediately 
after  the  death,  forfeiture,  or  surrender^  of  W.  Tice  and 
Mary  Tice  his  wife ;  and  on  the  29th  of  October  1 782, 
the  reversion  of  two  of  these  tenements  was  granted  by 
copy  of  court  roll  by  the  dean  and  chapter  to  Jonathan 
Sxveetingi  Thomas  Pocock  Sweeting,' and  John  JVinsor 
Sweeting,  habendum  to  them  for  the  term  of  their  lives 
and  the  life  of  every  and  either  of  them  longest  living 
successively,  according  to  the  custom  of  the  manor,  im- 
mediately after  the  deaths  surrender,  forfeiture,  or  other 
sooi:ier  determination  of  the  estate  thjen  subsisting  for 
the  lives  of  Malachi  Tice  and  Mary  Tice  his  sister, 
and  Jonathan  Sweeting,  T.  P.  Sweeting,  and  J.  W.  Sweet" 
ing,  were  admitted  tenants  as  in  reversion.  Malachi 
Tice,  the  survivor  of  the  two  lives,  upon  the  death 
of  whom  the  reversion  of  these  tenements  was  ex- 
pectant, died  in  the  month  of  September  1819,  Jonathan 
Sweeting  in  October  1825,  and  Thomas  Pocock  Sweet* 
ing  in  January  1826,  since  wbiph  period  th^  lessor 
of  thie  plaintiffj  John  Winsor  Sweetingy  the  person  last 
named  in  each  habendum  and  admission,  has  been  and 
Qow  is  in  possession  of  the  copyhold  tenem^ts  con- 
veyed 
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Teyed  by  the  copies  above  set  out,  and  in  the  receipt        1829. 
of  all  the  rents  and  profits  thereof.  J     ~ 

*^  Doe  dem. 

By  an  act  87  G.  3.  intituled,  "  An  act  for  dividing,      Swirnwa 

agnifUt 

allotting,   and  inclosing  certain   moors,  commons,   o^      HtLLARiN 
waste  4ands  and  grounds  lying  and  being  within  the 
parishes  of  North  Curry,  Stoke,  St.  Gregptify  and  W?5f- 
haichj  in  the  county  of  Somerset  i^  after  reciting  the 
existence  of  certain  uninclosed  moors  and  commons  in 
the  parishes  above  mentioned  in  the  title  of  the  act, 
and  the  claims  of  different  lords  of  manors   to  the 
soil   of  certain   of   these   moors,    and    the   claims   of 
other  persons  to  rights  of  common  thereon  in  respect 
of  certain   old   auster   or  ancient   tenements,    certain 
commissioners  were  appointed  for  setting  out,  dividing, 
allotting,  and  inclosing  the  said  moors,  commons,  or 
waste  lands,   with   certain  exceptions;    and  for   pre* 
Venting  all    unnecessary  delays   in  the   division   and 
inclosnre,  the  commissioners  were  directed  to  peram- 
bulate and  stake  out  the  boundaries,  and  it  was  pro-* 
vided,  that  all  and  every  person  or  persons  having  or 
making  any  claim  or  claims  which  might  nflect  the 
boundaries  or  any  claim  to  right  of  common,  right  of 
stocking,  or  any  other  right  or  interest  whatsoever,  in, 
upon,  or  over  the  said  moors,  commons,  or  waste  lands 
and  grounds  thereby  intended  to  be  divided  and  inclosed 
as  aforesaid,  or  any  part  or  parts  thereof  respectively, 
should,*  by  themselves  or  their  agentsi  respectively,  give 
and  deliver  to  the  commissioners  or  any  two  of  them, 
at  their  first  or  second  meeting  to  be  held  in  pursuance 
of  the  act,  an  account  in  writing  of  his,  her,  or  their 
respective  claims ;  if  such  claims  were  objected  to  at  the 
first,  second,  or  third  meeting,  the  act  provided  that  the 
objections  were  in  the  firet  instance  to  be  decided  by 
the  commissioners,  and  gave  subsequent  modes  of  set- 
S  F  2  tlmg 


1829;       tling  the  disputes  if  their  dedsion  was  unsatisfiulory ; 
"—^       but  in  case  no  such  claims  or  objections  should  be  made» 

Doe  dem. 

SwEKTiwo      or  the  parties  claiming  or  objecting  neglected  or  refused 

ugctinsi 

Hkllard.  to  adopt  such  subsequent  modes,  then  the  determination 
of  the  commissioners  was  to  be  final  and  ccnclosive  to 
all  intents  and  purposes;  certain  allotments  were  then 
directed  to  be  made  to  the  dean  and  chapter  of  WeUs 
and  other  lords  of  manors,  in  lieu  of  their  right  of  soil^ 
and  to  other  persons  in  respect  of  other  interests,  the 
'  act  stating  that  the  said  dean  and  chapter  had  agreed 
not  to  accept  or  take  any  allotment  or  allotments,  in  lieu 
of  rights  of  soil,  out  of  the  share  which  should  be  allotttd 
by  the  commissioners  to  their  several  and  respective 
tenants,  in  right  of  their  several  and  respective  tene- 
ments held  under  the  said  dean  and  chapter^  by  lease 
or  copy  of  court  roll.  By  another  clause  it  was  enacted, 
that  the  commissioners  should  divide,  set  out,  allot,  and 
inclose  all  the  residue  and  remainder  of  the  said  moors, 
commons,  or  waste  lands  and  grounds  so  intended  to 
be  divided  and  inclosed  as  aforesaid,  untoy  for,  and 
amongst  every  person  or  persons,  proprietor  and  pro- 
prietors interested  therein  in  respect  of  their  said  old 
auster  or  ancient  tenements,  without  any  respect  to  the 
yearly  value  of  such  tenements,  it  being  intended  by  that 
act  that  each  proprietor  of  the  said  old  auster  or  ancient 
tenements  should  have  an  equal  allotment  of  the  said 
respective  moors,  commons,  or  waste  lands  and  grounds, 
share  and  share  alike;  and  that  it  should  be  lawful  for 
the  commissioners  or  any  two  of  them  to  set  out,  allot, 
inclose,  and  award  to  and  for  each  and  every  proprietor 
and  proprietors,  his,  her,  and  their  shares  and  pro- 
portions of  the  said  respective  moors,  commons,  or 
waste  lands  and  grounds  in  one  entire  allotment  on  such 
.^f  the  said  moors,  commons,  or  waste  lands  and  grounds^ 
»     'i  as 


18£9«  should  or  would  have  been  in  case  thia  act  bad  not  beea 
'  7"  made."  And  the  act  concluded  with  the  foUowiog 
SwxcTiMo  general  saving  clause :  ^^  Saving  always  to  the  king'f 
Hgi,tABii«  most  excellent  majesty,  his  heirs  and  successors*  and 
to  all  and  every  other  person  and  persona,  bodiea  politic 
and  corporate,  his^  her,  or  their  heirs*  successors,  and 
administrators^  other  than  and  excq[>t  the  several  per* 
sons  to  whom  any  allotment  or  allotments  shall  be  nswde^ 
and  whose  rights  are  hereby  intended  to  be  barred  and 
extinguished,  all  such  estates,  right,  title,  interest,  claim, 
and  demand  which  they,  any,  or  every  of  them  had  or 
enjoyed  o(  in,  to,  or  out  or  in  respect  of  the  said  moora^ 
commons,  or  waste  lands  and  grounds  so  intended  to 
be  divided  and  inclosed  as  aforesaid,  at  the  time  of 
passing  this  act,  or  *could  or  might  have  held  and 
enjoyed  in  case  the  same  had  not  been  made." 

The  commissioners  made  their  award  the  21stof  Jbir 
J  800,  and  thereby  allotted  unto  Thomas  Pocoek  Siteeting^ 
and  the  said  dean  and  chapter,  according  to  their  respeo* 
live  rights  and  interests,  for  and  in  respect  of  a  certain  old 
auster  or  ancient  tenement  called  Elms^  situate  and  bdng 
in  the  said  parish  o{  North  Cwty^  one  piece  or  parcel  of 
ground,  therein  particularly  desfcribed*  as  containing  by 
admeasurement  2  b.  2p^  and  numbered  7  on  the  said 
plan;  and  one  other  parcel  of  ground,  therein  also 
particularly  described,  and  numbered  416  on  the  said 
plan.  And  also  unto  the  said  Thomas  Pocoek  Sweeting 
and  the  dean  and  chapter,  according  to  their  respective 
rights  and  interests,  for  and  in  respect  of  a  certain  old 
auster  or  ancient  tenement  also  called  Elms\  situate 
and  being  in  the  said  parish  of  North  Cuny^  one  piece 
or  parcel  of  ground,  numberec^  418  on  the  said  plan* 
And  also  unto  the  said  Thomas  Pocoek  Sweetit^^  and 
the  said  deim  and  chapter,  according  to  their  respective 

righla 


1829.  holden,  the  lessor  of  the  plaintiff  is  at  all  events  entitled 
J~[^  to  the  present  possession  of  them ;  for  the  claim  having 
SwEKTiHa  been  made  by  Thomas  Pocock  Sweetings  and  the  allofc- 
HtLLARD,  ments  awarded  to  him  in  respect  of  tenements  of  which 
he  was  a  tenant  in  succession^  the  interest  which  he  took 
was  commensurate  only  with  the  interest  which  he  had 
in  the  tenements^  and  passed  with  that  upon  his  death 
to  the  next  life  in  succession  in  the  copy.  The  chum 
made  by  Thomas  Pocock  Sxoeeting  must  be  considered  to 
have  been  made  by  him  on  behalf  of  all  the  paities  in» 
terested  in  the  copyhold  estate.  The  award  of  the  cooh 
missioners,  which  derives  its  whole  force  from  the  act 
of  parliament,  constitutes  rather  evidence  of  than  the  title 
to  the  allotments,  Kif^dqf  v.  Young  (a).  The  land  is 
allotted  to  the  party  claiming  it,  not  as  a  mere  individual, 
but  in  respect  of  the  copyhold  estate;  it  is  made  to  him 
in  respect  of  the  whole  copyhold  estate,  and  not  in  re* 
spect  of  any  particular  interest  in  the  copyhold.  Besides, 
it  is  expressly  enacted,  that  nothing  in  the  act  contained 
shall  revoke  or  annul  any  will  or  settlement.  Now  the 
limitations  entered  on  the  court  rolls  may,  in  fiirthex^ 
ance  of  the  intention  of  the  legislature,  be  considered  to 
be  a  setdement  And  if  thgt  be  so,  then  the  land  allotted 
must  remain  and  enure  to  the  same  uses,  intents,  and 
purposes  as  the  copyhold  estates  in  respect  of  which  the 
allotments  were  made.  Secondly,  the  lessor  of  the  plaintiff 
is  not  barred  by  the  statute  of  limitations,  for  he  had  no 
right  of  entry  until  the  death  of  Thomas  Pocock  Sweetingf 
nor  is  he  barred  on  the  ground  that  he  made  no  claim 
within  the  time  required  by  the  indosure  act,  bediuse 
the  claim  made  by  Thomas  Pocock  Sweeting  must  be 

(a)    18  Fi?*.  206. 

con- 
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1829.  Ml  attorney  to  make  a  claim  for  tbein,  and  he  claimed 

"-"^^  in  his  own  name,  and  the  commissioners  awarded  to 

SwsmKo  bim,  would  he  take  the  legal  estate  in  fee?]    He  would 


HKLLAftDb  take  the  legal  estate  as  trustee  for  the  party  beneficially 
interested.  Secondly,  'nomat  Pocoek  Stbeeting  havhag 
at  the  date  of  die  award  no  present  possessory  interest 
in  the  tenement  in  respect  of  which  the  allotments  were 
made,  and  havfaig  been  in  possession  ever  since  of  three 
out  of  four  of  the  allotments  made  to  him,  it  is  to  be 
now  presumed,  unless  the  contrary  be  shewn,  that  be 
made  out  a  satisfactory  title,  either  legal  or  equitable, 
and  that  his  daim  must  have  been  made  upon  some 
agreement  between  him  and  the  parties  interested,  no 
objection  appearing  to  have  been  made  by  any  one,  and 
the  indoaure  act  declaring  the  determination  of  the 
commissioners  to  be  final.  Doe  an  the  demise  of  fVatson 
y.  Jefferson  {a)  is  in  point.  Thare,  in  1819^  the  com- 
missioners for  the  inclosure  of  a  parish,  the  tithes  of 
which  were  vested  in  several  lay  impropriators,  ap- 
pointed meetings  for  receiving  claims,  and  various  claims 
were  put  in,  but  none  in  respect  of  tithes,  within  the 
Ume  limited  by  the  general  inclosure  act ;  notwithstand- 
ng  this,  the  oommissioners,  in  1817,  made  Jiffertcn  an 
allotment  in  respect  of  the  impropriate  tithes  of  certain 
land  occupied  by  him,  which  tithes,  as  well  as  the  land, 
Jefferson  claimed  under  the  will  of  George  Peat;  in 
1820,  Watson^  who  claimed  these  tithes  under  the  heir 
of  Peat^  on  the  ground  that  they  did  not  pass  by  Pcaf% 
will,  brought  an  ejectment  for  the  allotment  made  in 
respect  of  them :  and  it  was  held,  that,  having  omitted 
to  make  his  daim  before  the  commissioners  within  the 

(a)  SAffig.  118. 

time 


Dovdem. 
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time  limited  by  the  act,  be  could  not  recover.    That 
ease  was  decided  upon  the  sixth  section  of  the  general 
indosure  act,  41  G.  S.  c.  109.  The  words  of  the  inclosure      «wibtih« 
act,  in  pursuance  of  which  tlie  allotments  were  made  in      Hklaa*. 
this  case,  do  not  materially  differ  from  those  used  in  the 
general  inclosure  act. 

Coleridge  in  reply.  The  legal  estate  in  the  allotments 
is  not  in  the  dean  and  chapter,  for  by  the  act  of  par- 
liament they  agreed  not  to  accept  or  take  any  allotment, 
in  lieu  of  rights  of  soil,  out  of  the  share  which  should  be 
allotted  to  their  tenants  in  right  of  their  tenements,  held 
by  lease  ov  copy  .of  court  roll.  The  plaintiff  could  not) 
therefore,  have  recovered  on  a  demise  by  the  dean 
and  diapter.  The  legal  estate  is  not  in  the  heir  of 
Thomas  Poeodc  Sweeting:  he  must  claim  under  the 
award,  or  not  at  all,  and  by  the  award  the  land  is  allotted 
to  him  in  respect  of  his  interest. in  the  copyhold  tene* 
ments.  That  interest  was  for  the  term  of  his  life^  and 
is  now  at  an  end. 

Baylby  J.  I  have  no  doubt  on  the  authorities,  that 
the  allotments  are  freehold  and  not  copyhold  estate. 
Bat  I  think  that  the  nommee  in  the  award  did  not  take 
any  estate  of  freehold,  or  any  estate  whatever  in  the 
land  allotted.  The  commissioners,  by  the  act  of  pap* 
liament,  have  no  authority  to  grant  estates,  but  a  mere 
power  to  allot  land  to  persons  having  copyhold  estates* 
They  are  to  divide,  set  out,  allot,  and  inclose  the 
moors,  commons,  or  waste  lands,  unto,  for,  and 
amongst  all  persons  or  proprietors  interested  therein 
in  respect  of  their  said  old  auster  or-  ancient  tene* 
roents.  They  have^  therefore,  power  only  to  allot  to 
»  person  having  an  estitfe  or  interest  in  an  ancient 

tenement. 
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1829.       tenement    They  had  no  power,  therefore,  to  allot  to 

Homos  Pocock  Sweeiingy  except  as  a  person  having 

SwxKTiNo      an   interest  in  an  estate  called  an  auster  tenement* 

€lgttifUi 

The  right  of  common  is  to  be  extinguished,  and  the 
commoners  in  lieu  thereof  are  to  have  allotments* 
Each  claim,  therefore,  must  be  made  in  req>ect  of  a 
particular  auster  tenement.  If  no  claim  be  made  in 
respect  of  an  auster  tenement,  the  owner  of  that  tene- 
ment  may  lose  his  rights.  But  if  a  claim  be  made,  the 
allotment  ought  to  be  co-extensive  with  the  right  ap- 
purtenant to  the  tenement,  and  ought  not  to  be  made 
wtth  relation  to  the  particular  interest  of  the  claimant 
therein  as  tenant  for  life  or  in  reversion.  The  allotment 
should  be  in  respect  of  the  whole  right  T.  P.  Sweeiifig 
was  the  only  person  who  made  any  claim  in  respectbf  the 
auster  tenement  in  question,  and  an  allotment  was  made 
to  him  in  respect  of  that  tenement  Now  he  could  not 
claim  but  in  respect  of  the  whole  right  appertaining  to 
the  auster  tenement  He  could  nol^  at  all  events,  by 
making  a  claim  in  respect  of  his  pardcular  interest  only, 
acquire  any  interest  in  the  allotment  before  his  interest 
in  the  copyhold  tenement  accrued.  The  commissioners 
had  no  power  to  allot  to  any  one  except  in  respect  of 
an  estate  in  possession.  ^  I  will  presume  that  Tkomas 
Pocock  Sooeeting  acted  honestly,  and  made  a  claim  in  his 
own  name  only,  but  for  the  benefit  of  all  persons  having 
any  interest.  That  is  the  only  way  in  which  he  could 
.  honestly  make  a  claim.  I  take  it,  therefore,  he  did  claim 
on  behalf  of  all  persons  successively  entitled  to  the  copy* 
hold  estates,  find  among  others  of  the  lessor  of  the  plain- 
tifi.  The  latter,  therefore,  is  not  barred  by  the  clause  in 
the  inclosure  act,  which  requires  claims  to  be  made  with- 
jn  a  limited  time.  And  although  the  allotment  is  awarded 
by  the  conmiissioners  to  the  claimant  by  name^  I  think 

that» 
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that)  according  to  the  fair  com 
which  directs  that  every  proprieti         i 
shall  have  an  allotment  in  lieu  oi         i 
the  legal  estate  in  the  land  all 
nominee  as  trustee)  but  in  the  i 

cession,  and  at  the  same  time  as 
vests,  and  as  the  right  of  commoi        i 
ment  would  have  vested  if  the  act 
passed.    The  proviso  applies  to 
/Other  cases*     By  that  clause  it  is 
shall  not  extend  to  revoke,  alter 
.settlement  afiecting  any  of  the  la 
divided  and  allotted,  but  that  the 
shall,  immediately  after  such  allot 
remain,  and  enure  to  and  for  sue      i 
intents,  and  purposes  as  the  sevei      I 
.or  in  lieu  whereof  such  allotmen      i 
aforesaid,   were,   are,  or  should  < 
in  case  that  act  had  not  been  made.     ] 
hold  tenement  had  by  settlement  <     ' 
to  several  persons  in  succession,  i 
as  it  is  in  the  court  rolls,  the  alh 
to  the  same  uses  and  in  the  saic 
copyhold  tenement.     Giving  a  lib<    i 
that  clause,  in  furtherance  of  the 
of  the  legislature,   I  think  that  t   ! 
may  be  considered  to  have  been  li   i 
within    the    meaning  of  that   wop 
Whatever  particular  interests  there  i 
hold  estate  at  the  time  of  the  act  (  I 
are,  by  force  of  the  proviso,  madt 
allotment.     That  being  so,  the  legal 
allotted  vested,  on  the  death  of  Th  : 
ifigt  in  the  lessor  of  the  plaintiff,  an  I 


•%^^^tkjJiSKf    Mjn      JL  xkXA'VA  Jk  a 


18S9«       the  action   was  brought  was  in  him;  atid  he  need 
7^        not  incur  the  expense  of  going  into  a  court  of  equity! 

DoK  d€lll« 

SwKmNo      The  judgment  of  the  Court  must,  therefore,   be  for 

againil 

Hkllaro.-     the  plaintiff. 

LiTTLEDALE  J.    I  have  no  doubt  that  the  allotment 
is  freehold.     The  only  question  is^  whether  the  le^or 
of  the  plaintiff  has  the  legal  estate  in  the  allotment 
By  the  act  of  parliament  the  commissioners  are  autho- 
rised to  <^  divide,  set  out,  allot,  and  inclose  all  the*  moors, 
commons,  or  waste  lands  and  grounds  into,  for,  and 
amongst  every  person  or  persons,  proprietor  or  pro- 
prietors, interested  therein  in  respect  of  their  said  (Ad 
auster  or  ancient  tenements."    The  manifest  intention  of 
the  legislature  was,  that  every  proprietor  of  an  auster 
tenement,  whether  interested  in  possession  or  reversion, 
should  have  an  allotment  in  respect  of  such  tenement 
The  nature  of  the  interest  is  immaterial.     The  legis- 
lature certainly  intended  that  persons  standing  in  the 
situation  of  the  lessor  of  the  plaintiff  should  have  allot- 
ments.   It  is  not  necessary  that  all  the  parties  interested 
in  a  particular  copyhold  estate  should  claim.    If  a  claim 
be  made  by  any  of  those  parties,  it  must  be  considered 
as  virtually  made  for  the  benefit  of  all  the  parties  in- 
terested in  that  estate.    The  claim,  therefore,  was  made 
by  T.  P.  Sweeting  for  the  benefit  of  the  lessor  of  the 
plaintiff,  and  he  is  not  barred  of  his  right  of  actiob 
by  the  clause  in  the  inclosure  act,  whereby  the  award 
is  declared  to  be  final.     But,  then,  it  is  said  that  the 
legal   estate  is  not  in   him.     It  becomes  material  to 
consider  what  the  commissioners  have  done  by  their 
award.     They  have  only  allotted  to  T.  P.  Sweeting  on 
certain  terms.    They  have,  in  point  of  form,  awarded  to 
T.  P.  Sweeting  and  the  dean  and  chapter  according  to 

their 
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tbeic  respective  rights  and  interests ;  or,  in  other  words, 
that  he  Sweeting  should  have  an  allotment  according  to 
his  then  expectant  life  interest.  The  commissioners  by 
their  award  have  not  in  express  terms  given  any  interest 
to  others.  We  must  see,  however,  if  the  words  of  the 
award  can  be  extended  by  any  clause  of  the  act  so  as  to 
include  other  parties  having  an  interest  in  the  copyhold 
estate^  If  the  act  of  parliament  had  never  passed,  the 
copyhold  tenement^  aiKl  the  right  of  common  incident 
to  it,  would,  after  the  death  of  Jonathan  Sweeting,  ac- 
cording to  the  terms  of  the  grants  have  vested  in  sue* 
cession  in  Thomas  Pocock  Sweeting  and  John  Winsor 
Siweetingf  the  lessor  of  the  plaintiff.  Now  it  is  expressly 
provided  by  the  inclosure  act  that  it  shall  not  be  conr 
strued  to  revoke,  make  void,  alter,  or  annul  any  will  or 
settlement,  but  that  the  lands  to  be  allotted  shall,  imme- 
diately after  such  allotments  shall  be  made,  remain  and 
enure  to  and  for  the  same  uses,  intents,  and  purposes  as 
the  several  tenements  and  lands  in  respect  or  in  lieu 
whereof  such  allotments  shall  be  made,  then  were^  are, 
QV  should  or  would  have  been  in  case  the  act  had  not 
passed.  If  the  first  part  of  this  clause  were  wholly 
,  struck  out,  I  should  have  had  no  doubt  that  the  words 
in  the  latter  part  of  the  clause  would  have  been  suf- 
ficient to  extend  to  this  case.  My  doubt  is,  whether  the 
grant  by  the  lord  for  the  three  lives  in  succession  on  the 
Qourt  roll  can  be  considered  to  come  within  the  words 
^<  a  wiU  or  settlement."  The  words  in  the  latter  part  of 
the  dause  are  certainly  more  general  than  those  in  the 
beginning.  My  doubt  is,  whether  the  word  settlement 
C|m  apply  to  the  limitation  of.  an  estate  by  copy  of  court 
roll.  The  word,  as  used  in  the  beginning  of  the  clause, 
seems  to  import  a  settlement  strictly  so  called.  The 
fatter  part  of  the  clause,  beginning  with  the  words  **  but 

that,"^ 


182d. 

Dos  denw 

SWXKTIKO 

agaimt 

HsLLAHBk 
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1S29.  that,'*  seems  to  have  been  introduced  to  explain  whaf 
Do¥  dem  ^^^^'^^  before.  Considering,  however,  that  the  manifest 
SwcnzMo      meaning  of  the  act  of  parliament  is  that  all  persans 

ugainti 

Hkllaju>.  interested  in  *the  copyhold  tenement  shall  have  the 
benefit  of  the  allotment,  I  think  that  the  act  should  be 
construed  so  as  to  give  effect  to  that  intention,  and  to 
extend  the  benefit  of  the  allotment  to  alt  persons  iu« 
terested  in  the  copyhold  estate.  So  construing  it,  we 
must  consider  the  limitations  introduced  in  the  court 
rolls  to  be  a  settlement  of  die  copyhold  estate,  and  then 
it  is  not  annulled  or  revoked  by  the  act  of  parliament 
I  am  therefore  of  opinion,  that  the  legal  estate  m  the 
allotment,  on  the  death  of  TTiomas  Pocock  Sweetings 
vested  in  the  lessor  of  the  plaintifil 

Parke  J.  I  am  of  opinion  that  the  plaintiff  is  not 
barred  by  the  statute  of  limitations  nor  by  the  clause  in 
the  inclosure  act.  It  is  clear  that  he  is  not  barred  by 
the  statute  of  limitations,  because  he  had  no  right  of  entry 
.  untiUhe  death  of  71  P.  Sweeting.  Then  it  is  said  that 
he  is  barred  by  the  clause  in  the  inclosure  aet  whereby 
the  commissioners  have  power  to  hear  and  determine 
upon  all  claims,  and  their  award  is  declared  to  be  final 
and  conclusive.  That  clause  refers  to  a  claim  made  by 
'  one  copyhold  tenant  against  another,  as  well  as  by  one 
set  of  copyhold  tenants  against  others.  One  claim  is  to 
be  made  in  respect  of  an  auster  tenement,  and  therefore 
in  respect  of  tlie  whole  copyhold  interest  in  that  tene- 
ment Looking  at  the  whole  allotment  as  made  in 
tespect  of  one  estate,  it  seems  to  me  that  the  eflfect  of 
the  award  is  to  vest  the  new  estate  in  the  allotment  in 
lieu  of  the  old  interest,  and  in  the  persons  entided  to 
that  interest  in  succession.  The  commissioners'  are  re- 
quired 


1829:        interested  in  the. copyhold  tenement    It  is  said  the 

■  ■-    '       commissioners  bad  power  to  grant  the  fee.     But  Aey 

SwmiTin^      -bad  no  estate  whatever;  they  had  power  only  to  pot  the 

ngidust 

HsLUku»  parties  interested  in  an  auster  tenement  into  the  new 
estate,  subject  to  and  in  the  place  of  the  old  interests^ 
If  a  contrary  construction  were  to  preyail)  the  legal  estate 
would  not  be  in  any  person.  It  could  not  be  in  'nomas 
Pocock  Sweetings  for  his  interest  has  ceased ;  nor  in  the 
dean  and  chapter,  for  they  are  reversioners.  To  avoid 
that  inconvenience,  we  must  hold  that  the  legal  estate  is 
in  the  same  person  as  the  copyhold  tenement.  In  Doe 
V.  Jeffsnon  the  party  claiming  was  a  stranger  to  the 
estate. 

Judgment  for  the  plaintiff 

J   >ry^...>^^>^/.teS9F^^5^«'^' Sides. 

By  the  act  ^FRESPASS  and  fidse  imprisonment.  Plea,  not 
csa  ferooD-  guilty.     At  the  trial  before  Parke  J. j  at  the  Spring 

Uw«  rrbtting^to  -As^izes  for  the  county  of  Oxfhrd  1829,  the  following 
S«  to^^  appeared  to  be  the  facts  of  the  case:  — One  WeOer,  on 
perty.  lection     (he  gist  of  December  1824,  became  tenant  to  the  de- 

4i«  It  u  enact* 

ed,  that  in  all     fendant  of  a  farm  and  two  closes  of  meadow  land,  situate 

actions  to  be 

commenced        in  the  parish  of  St.  Gilesj  in  the  suburbs  of  the  city 

against  any  per- 
son for  any        of  Oxford.     That  tenancy  continued  until  the  21st  Dt- 

thing  done  in  ,  .  i-       i       i     . 

pursuance  of  cemoer  1828,  when  it  was  dissolved,  in  pursuance  of  a 
D^rriting'of^  previous  agreement  between  Weller  and  the  defendant 
*id*theartise     ^^  °"®  ^^  ^^  meadows  there  were  some  willow  trees. 

-^reof,  shall 

given  (o  the  defbndant  one  calendar  month  before  the  commencement  of  the  action : 
^d,  in  an  action  brought  by  A.^  who,  for  a  supposed  malicious  injuiy  to  property,  had 
I  taken  into  custody  by  P.,  who  bona  fide  believed  that  he  was  acting  in  execution  of 
cty  that  B.  was  entitlod  to  notice  of  action. 

fVeUer, 


IftslUTf  in  pursuance  as  he  alleged)  of  a  custom  of  the  r899. 
county,  claimed  the  right  of  loppmg  the  trees,  and  on 
the  2d  of  December,  the  lop  being  then  of  suffident 
growth,  sold  it  to  one  Harris,  who  employed  the 
plaintiff  to  lop  the  trees  for  him,  and  he,  early  on  the 
morning  of  the  Sd  of  December,  began  to  lop  them. 
The  defendant  gave  the  plaintiff  notice  not  to  do  sa 
The  latter,  after  shewing  the  notice  to  WeUer,  by  his 
direction  continned  to  lop  the  trees.  The  defendant 
then  considering  that  the  plaintiff  was  a  person  com- 
mitting an  offence  against  the  statute  7  &  8  G.  4.  c.  80. 
enititled,  an  act  for  consolidating  and  amending  the 
laws  relating  to  malicious  .injuries  to  property,  came 
with  a  constable^  who  by  the  direction  of  the  defendant 
took  the  plaintiff  into  custody.  He  was  taken  to  the 
town  clerk's  o£Sce  in  Oxford,  where  be  was  liberated  on 
his  own  undertaking  to  appear  the  next  morning  before 
a  magistrate;  he  did  appear,  and  was  then  discharged. 
It  was  objected  on  the  part  of  the  defendant,  that  he 
ought  to  have  had,  one  month  before  action  brought^ 
notice  in  writing  of  the  cause  of  action,  pursuant  to  the 
forty-first  section  of  the  act  (a),  the  action  being 
brought  against  him  for  a  thing  dwie  in  pursuance  rf 
the  act.  The  learned  Judge  inclined  to  that  opinion, 
and  said  he  would  not  stop  the  cause,  but  would 
reserve  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  theve  should  be  a  verdict  for  the  plaintifi; 

(a)  By  s,  20.,  any  person  destroying  or  damaging  trees,  shrubs,  &c. 
.wheivtovver  growing,,  and  of  any  Tailite  abore  ontf  ahilUng,  is  puniahable 
on  flummary  conviction ;  aod-by  t*  2^4.,  any  person  committing  daro^  to 
any  property,  in  any  case  not  previously  provided  for,  may,  on  conviction 
before  a  justice,  be  compelled  to  pay  a  compensation  not  exceeding  five 
pounds.  By  s.  28.,  any  person  found  committing  any  offence  against  the 
act,  may  be  apprehended  by  any  peace  officer,  or  by  the  owner  of  the  pro- 
perty  injured^  without  a  warrant 

3  G  2  A  verdict 


1  ill/#iij 


1829. 


posing  he  is  warranted  by  the  act  of  parliament  in  doin^ 
that  which  is  made  the  subject  of  an  action,  he  is  entitled 
to  notice.  The  protection  is  not  confined  to  peaCe- 
ofiicers. 


LiTTLGDALE  J.  concurred. 


Ruk  dischai^d. 


The  Ejng  against  The  Inhabitant  of  LowsE 

MiTTON* 


When  a  canal    TTPON  an  appeal  against  a  rate  made  in  Febnutry 

company  were       ^^ 

authorised  to  1826,  for  the  relief  of  the  poor  of  the  faamkit  of 

age  toll  for  '  Linoer  Mittofij'^  in  the  parish  of  KidHerminsier^  in  the 
^^^2^  eoanty  of  Worcester,  whereby  the  Staffordshire  mA 
Worcestershire  Canal  Company  were  rated  for  their 
basins,  towing  paths,  and  that  part  of  their  canal,  and 
the  locks  thereon,  lying  within  Lofwer  Mittv^i,  and  for 
the  tolls  and  duties  arising  therefrom  due  at  Lanoer 
Mitton  on  40002.  at  the  sum  of  200^^  the  sessions 


and  in  lieu  of 
the  mileage 
duty,  distinct 
tolls  on  all  Te 
sels  passing 
through  two 
locks;  it  was 
held,that  the 
whole  annual 

locks  wm,  for  ai^ended  the  rate  by  reducing  the  sum  for  which  the 
Wng"i£^  to  company  were  rated  from  4000i  to  70«;  9s.  fidL,  snbjett, 
the  reliefof  the  ^  ^  ^^^  ^^^  hereinalter  described,  to  the  opinion  of 

poor,  to  be  con-  '  *^ 

sidered  as  hav-   thjg  Court  on  the  following  case :  — 

ing  been  pro-  ° 

duced  in  that         By  an  act  of  the  6  6.  S.  the  company  are  empowered 

parish  where  ^  -r     J  T— 

the  locks  were    to  take  rates  and  duties  for  tonnage  and  wbarfiige  for  vll 

situate,  and  not 

in  the  several  parishes  throng  which  the  canal  passed  in  proportioa  to  the  length  of  the 

canal  in  each  perish. 

The  annual  profit  is  the  rent  which  a  tenant  would  give,  he  paying  the  poor  ratM  and  the 
expenses  of  repairs  and  the  otlier  annual  expenses  necessary  for  making  the  subject  of  occu- 
pation productive,  and  allowing  him  a  deduction  from  the  rent  where  the  subject  is  of  a 
perishable  nature,  towards  the  expense  of  renewing  or  reproducing  it. 

goods 


goods  conveyed  on  the  canal,  not  exceeding  three  half^  1829. 
p^nce  per  mile  for  every  ton,  and  so  in  propordon  for  — 
any  greater  or  less  quantity  than  a  ton.     By  another  act        agnhai 

Hie  Inhabit- 

of  the   10  O.  3.  the  company  are  authorised-  to  take        anuof 
tonnage   proportionably  for   any  less  distance   than  a         ton. 
mile  which  any  commodities  shall  be  conveyed  on  the 
canal,  and  the  boals,  barges^  and  other  vessels  passing 
through  the  two  locks  erected  between  the  river  Severn    - 
and  the  canal  basin  are  to  pay  a  toll  or  lock  due  of  one 
penny  per  ton  in  lieu  of  the  tonnage  of  three  halfpence 
per  mile  fixed  by  the  said  recited  act  of  the  6G.S. 

The  canal  basin  is  twelve  feet  below  the  level  of  the 
canal,  and  twenty-four  feet  above  that  of  the  Severn^ 
with  which  it  communicates  through  the  locks  men- 
tioned in  the  enactment.  These  two  locks  receive  the 
necessary  supply  of  water  from  the  basin,  which  is  itself 
supplied  partly  from  the  canal  and  partly  from  the 
Severn.  The  supply  from  the  Severn  is  raised  by  means 
of  a  steam  engine,  which  is  used  for  no  other  purpose 
than  to  raise  this  supply.  The  lock  dues  received  by  the 
company  for  boats,  barges,  and  other  vessels  passing 
through  the  said  two  locks  from  November  IS25  to 
November  1826  amounted  to  350/.  The  said  two  locks, 
bBsiUj  and  steam  engine  are  locally  situated  in  thehaplet 
of  Lower  Mitton,  The  boats,  barges,  and  other  vessels 
which  pass  through  these  locks,  for  the  most  part  bring 
into  the  basin  cargoes  to  be  taken  up  the  canal,  and 
which  in  fact  are  subsequently  so  taken,  or  take  out  of 
ihe  basin  cargoes  which  have  been  brought  down  the 
canal,  and  the  toll  of  Id.  per  ton  is  due  and  paid  for 
merely  passing  through  the  two  locks  from  the  canid 
basin  to  the  Severn^  and  vice  versft.  The  barges  that 
pass  from  the  Severn  into  the  canal  basin  cannot  navigate 
»  3  G  4  the 


**" 


1829;        the  canal^  and  the  boats  that  come  down  the  canal  rardy 

pass  into  the  Severn^  but  tranship  their  cargoes  in  the 

og^pnst        basin  into  the  Severn  bari?es«  and  the  toll  for  passing  the 

The  InhabiU  ®  *       ;  ^ 

anu  of  two  locks  is  in  both  cases  paid  for  the  barges  and  boats. 
T9JI.  "  If  a  canal  boat  passes  into  the  Severn  from  the  basin,  it 
pays  the  lock  dues  in  addition  to  the  mileage  dues  paid 
for  carrying  goods  along  the  canal.  The  lock  dues  paid 
as  alK>ve  stated  are  the  only  profits  which  the  canal 
company  derive  from  the  Severn  locks.  The  court  of 
quarter  sessions  were  of  opinion  that  the  profits  of 
the  locks  were  not  rateable  in  LonDer  MiUon  only, 
but  that  they  should  be  divided  amongst  all  the 
parishes  through  which  the  canal  runs,  in  propor* 
tion  to  the  length  of  canal  in  each  parish,  in  the 
same  manner  as  the  general  profits  of  the  canal  are 
divided.  If  this  Court  should  be  of  opinion  that  the 
sessions  were  wrongs  the  rate  was  to  be  amended  by 
increasing  the  amount  at  which  the  company  were  rated 
from  706^  95.  6d.  to  10562.  9^.  6d.  On  a  former  day 
during  these  sittingsf,  the  case  was  argued  by 

M^Mahon^  Whatelof^  and  Hdroyd  in  support  of  tbe 
order  of  sessions.  If  the  \\d.  per  ton  per  mile  is,  ibr  the 
purpose  of  rating,  rightly  divided  amcHig  all  the  parishes, 
it  must  follow  that  the  \d,  per  ton  should  be  also  divided 
in  the  same  manner.  First,  the  1^  per  ton  is  rigbdy 
divided  among  all  the  parishes.  It  is  fully  settled  by  recent 
decisions,  that  the  tolls  of  a  canal  are  rateable  as  the 
profits  of  land,  Hex  v.  Milton  (a).  The  profits  of  land 
are  rateable  in  that  parish,  in  which  the  land  producing 
them  lies.     If  an  entire  profit  be  produced  by  land  lying 

{a)  5  B.^ji.  112. 

in 


in  several  parishes,  the  profit  must  be  divided  among        1829. 

the  several  parishes  in  the  proportion  in  which  the  land        """"" 
.  ,  The  KiKa 

m  each  parish  contributes  to  the  entire  profit.     In  a        agnuut 

1       •  #•       f  .  1     .  1  .  Th«  Inhiibit- 

canaly  the  water  oi  which  is  constantly,  or  at  inter-        anuof 
vals  only,  passing  from  one  part  to  the  other,  the  whole  ^^^ 

of  the  land,  over  which  the  water  passes,  contributes  to 
the  navigation  in  each  part.  The  whole  of  the  land  in 
different  parishes  is  therefore  employed  simultaneously 
in  eflfecting  the  navigation  in  the  one  parish ;  and  the 
price  which  is  paid  for  that  navigation  is  a  price 
earned  by  the  joint  use  of  all  that  land,  and  constitutes 
the  profit  of  all  the  land  which  so  earned  it ;  and,  con- 
sequeiidy,  that  entire  profit  must  be  divided  equaUy 
among  all  the  parts  of  the  canal ;  in  other  words,  atnong 
all  the  parishes  through  which  the  canal  passes,  in  pro- 
portion to  the  quantity  of  land  lying  in  each.  If  itwere 
to  be  laid  down  as  a  rule,  that  the  tolls  of  a  navigation 
must  be  deemed  the  profits  not  of  all  the  land  which 
is  used  in  efiecting  the  navigation,  bqt  of  that  portion 
only  over  which  the  navigation  happens  to  be  in  fact 
made,  this  consequence  might  ensue,  that  the  land^over 
which  no  navigation  took  place  would  have  no  profit 
at  all  assigned  to  it  Suppose  a  canal  to  be  commenced 
in  parish  A.y  not  in  the  expectation  of  any  traffic  in  that  - 
parish,  but  for  the  sole  purpose  of  obtaining  the  needful 
supply  of  water ;  that  no  boat  ever  navigated  on  that 
part  of  the  canal,  but  that  large  traffic  is  carried  on  along 
the  rest  of  the  canal,  and  great  profits  realized  by  means 
of  the  water  which  the  land  in  parish  A>  supplies,  and 
without  which  the  navigation  could  not  exist;  it  could 
not  be  said  that  the  land  in  parish  A.  produced  no 
profit,  but  it  could  be  rated  only  in  respect  of  the  profits 
which  it  contributes  to  earn  in  other  parishes.     Rex  v. 

The 


r 


1829.        The  New  River  Company  (a)  shews  they  may  be  taken 
into  account    In  that  case  it  was  found  that  certain 

•The  Kino  /*  '  1       •  1  r 

agidntt  land  (rated  at  SOO/.}  was,  if  not  covered  with  water,  of 
ante  of  the  annual  value  of  5/.;  but  if  the  advantage  ^bicH  the 
^^  "^  company  derived  (in  other  parishes)  from  the  use  of  the 
water,  might  by  law  be  included  in  the  rate  upon  the 
land,  on  which  the  water  arose,  the  land  and  spring 
together  were  of  the  annual  value  at  which  they  were 
rated.  And  the  Court  held,  that  that  advantage  might 
by  law  be  included  in  that  rate.  That  case  is  precisely 
similar  to  the  present  in  principle.  There  die  water 
.  was  conveyed  to  the  other  parishes  in  pipes  under 
ground,  here  in  trenches  above  ground;  there  it  was 
sold  to  housekeepers  for  domestic  purposes,  here  it  is 
sold  to  bargemen  for  the  navigation  of  their  barges. 
Bea  V.  Mayor  of  Bath  (ft),  and  Bex  v.  T%e  Bodidale 
Water  Works  {c\  Bex  y.  Palmer  {d\  fully  establish  the 
principle  contended  for. 

Secondly,  this  being  so  with  respect  to  the  mileage 
duty  for  the  conveyance  of  goods  along  the  whole  line 
of  the  canal,  the  same  rule  must  obtain  vfitk  respect  to 
the  lock  dues  for  the  conveyance  of  goods  through  the 
locks.  First,  the  Id.  lock  duty  is  given  expressly  in  Meu 
of  the  mileage  duty.  If  that  is  to  be  called  a  general 
profiit,  and  as  such  divisible  among  all  the  parishes, 
the  lock  duty,  which  is  substituted  for  it  in  a  particular 
part  of  the  canal  (for  the  looks  are  a  part  of  the  canid), 
must  possess  the  same  character.  There  are  other 
locks  upon  this  canal,  the  toll  of  which  is  not  disdn* 
guished  from  the  general  line  of  the  canal.     It  is  dear 

{a)  lM.iS.503.  (6)  l4JSatt,e(^. 

(c)  IM.^S.  634.  (d)  IB,  4^  a  546.  , 

that 


1829.        water,  would  be  to  be  rated  in  all  the  parishes  throagh 
Tlie  Kino      ^l^^ch  the  rest  of  the  canal  passes.     [^Parke  J.  A  part 
llie^nb^t     of  the  water  which  supplies  these  locks  is  derived  from 
■"to  of        the' Severn  by  means  of  a  steam-engine,  which  is  locally 
Tox.  situate  in  Lower  Miiton ;  why  are  tiie  other  parishes  to 

partake  of  the  profit  derived  from  this  part  of  the  water, 
which  they,  must  do  if  the  lock  dues  are  to  be  divided 
equally  among  all  the  parishes  ?]  That  objection  applies 
equally  to  the  division  of  the  mileage  duty;  for  the 
eflect  of  that  division  is  that  Lonoer  Miiton  partakes  of 
the  profits  made  in  all  the  other  parishes ;  and  there- 
fore, upon  the  principle  of  reciprocity  alone^  the  other 
parishes  ought  to  partake  of  the  profits  in  LcfwerMitUm. 
But  all  the  other  parishes  do  in  fact  contribute  to  earn 
the  profit  which  that  part  of  the  water  which  is  derived 
from  the  Severn  may  be  supposed  to  produce*  For  that 
water  by  itself  would  be  insufficient  td'pass  a  single 
boat,  or  consequently  to  earn  any  profit.  It  is  rendered 
productive  only  by  means  of  the  addition  which  the  rest 
of  the  canal  supplies.  Those  cases  where  the  profits  of 
a  lock,  having  arisen  exclusively  from  land  lying  within 
the  parish,  have  been  held  to  be  wholly  rateable  in  that 
parish,  are  distinguishable  from  this,  because  the  profits 
here  arise  in  part  from  land  lying  in  other  parishes.  In 
BexY.Kingswinford  (a),  there  was  no  pretence  for  saying 
that  one  of  the  three  canals  contributed  to  produce  the 
toll  which  had  been  given  to  the  others. 

Shitiif  contra.  It  is  a  well  established  rule,  that  a 
rate  may  be  imposed  on  any  local  visible  proper^  lying 
within  the  parish  in  which  the  rate  is  made^  and  pro- 

(a)  7B.4;C.^6. 

dudng  ' 


182a       Bex  y.  Palmer  {a\ )  that  the  proprietors  of  a  Caaal  or 
,_  nayigadon  are  rateable  as  occupiers  of  the  land  covered 

•gainu  with  water  in  the  particular  parish  in  whic^  the  land 
ante  of  lies ;  and  it  follows  from  thence,  and  it  was  so  decided 
voir*  IB  Bex  v.  Kingsmnford  {b) ,  that  they  are  rateable  in  each 
parish,  in  proportion  to  the  profit  which  that  p»t  of 
the  land  covered  with  water  which  lies  in  die  perish 
produces.  If  it  is  more  productive  than  other  parts  ef 
the  canal,  either  because  there  is  more  traffic,  or  be* 
cause  larger  tolls  are  due  upon  it,  or  because  the  out* 
goings  and  expenses  there  are  less,  it  must  be  assessed  aC 
a  higher  proportionate  value.  It  is,  however,  contended, 
that  there  is  a  distinction  between  the  case  of  a  canal  or 
navigation,  and  a  lock;  and  that  the  lock  is  profitlible^ 
because  it  is  supplied  with  water  from  the  rest  of  the 
canal  lying  in  other  parishes.  This  argument,  sup^ 
posing  it  to  be  well  founded,  only  proves  that  apart  of  the 
source  of  profit  is  derived  from  the  other  parishes  in  which 
the  canal  lies,  and  that,  consequently,  a  part  only  of  the 
lockage  dues  ought  to  be  ascribed  to  those  parishes ;  for 
the  dues  are  payable  as  well  for  the^use  of  water  derived 
firom  the  Severn^  as  from  the  canal,  and  also  for  the  use 
of  the  soil  and  fixed  machinery  of  the  locks  ;  and,  there- 
fore, the  rule  adopted  by  the  sessions,  even  according 
to  the  argument  used  by  the  respondents,  was  wrong. 
We  ave,  however,  of  opinion,  that  there  is  no  distinction 
as  to  the  principle  of  its  rateability  between  a  lock  and 
a  portion  of  a  canal  or  river  navigation;  and  that^ 
whether  the  subject-matter  of  the  occupation  be  pnh 
ductive  of  itself,  or  rendered  productive  by  somediing 
brought  from  another  parish,  or  by  being  used  in  con- 
Co)  lB.4;C.54e.  (6)  7B.iC.S56. 

juncdon 


junction  with  property  in  another  parish,  no  difference        16^9. 

is  to  be  made  in  the  mode  of  rating.     Thus,  whether     ,^        * 

the  water  in  a  canal  be  brou£:ht  from  the  same  parish,        ogainst 

^  ^        ^  r  ?     The  Inhabit 

or  another  parish,  whether  conveyed  in  pipes,  or  carts,        ants  of 

or  by  engines,  makes  no  difference,  if  the  land  in  which  tok. 

it  is  placed   be   thereby  rendered  more  valuable.     It 

makes  no  difference  whether  it  remains  comparatively 

still  as  in  a  canal,  or  moves  constantly  as  in  a  river,  or 

occasionally  as  in  a  lock ;  nor  does  it  make  any  di^ 

ference  that,  unless  there  was  a  canal  in  another  pari^ 

connected  with  the  lock,  no  profit  would  be  gained.     It 

might  as  well  be  contended  that  the  profits  of  a  bridge^ 

which  would  not  arise  unless  there  were  roads  to  it,  or 

of  land  rendered  more  valuable  by  roads  in  an  adjoining 

parish,  should  be  rated  in  part  only  in  the  parish  ia 

which  such  bridge  or  land  is  situate. 

The  order  of  sessions  must  therefore  be  quashed ;  and 
the  sessions  must  rate  the  company  according  to  the 
annual  profit  or  value  which  the  subject  of  occupaticm 
within  the  parish  produces.  This,  in  general,  would  be 
properly  estimated  at  the  rent  which  a  tenant  would 
give,  he  paying  the  poor  rates  and  the  expenses  of  re** 
pairs,  and  the  other  annual  expenses  necessary  for 
making  the  subject  of  occupation  productive ;  and  a 
further  deduction  should  be  allowed  from  that  rent, 
where  the  subject  is  of  a  perishable  nature,  towards  the 
expense  of  renewing  or  reproducing  it.  This  is  the 
rule  laid  down  in  Rea  v.  The  Duke  of  Brtdgeoater^s 
Trustees  (a),  and  Rea  v.  Tomlinsan  {b)* 

It  must  therefore  be  referred  back  to  the  sessions,  to 
adjust  the  rate  upon  this  principle. 

(a)  9^.4fC.  66.  <6)  9A4'C.162. 
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The  King  against  The  Undertakers  of  the  Aire 
and  Caldcr  Navigation. 

TTPON  an  appeal  against  a  rate  for  the  relief  of  the 
poor  of  the  township  of  Brotherton^  in  the  West 

Riding  of  the  county  of  York^  whereby  the  defendants 
make  navigable  ^^^^  assessed  in  the  sum  of  150/.,  on  a  total  annual  value 

2000/.,  as  occupiers  and  owners  of  the  cut  or  canal,  and 

that  part  of  the  river  Aire  lying  within  the  township  of 
icour  tbe-sama,  BrothertoTij  dams,  locks,  and  weirs,   and  toll  dues  or 

and  dig  and 

rates,  the  sessions  confirmed  the  rate,  subject  to  the 


An  act  of  par- 
liament of  the 
9&10W.5. 
gave  to  certain 
undertakers 


the  river  jtiret 
and  for  that 
purpoM  to 
cleanse  and 


cut  the  banka. 
By  a  subse- 
quent act»  re- 
citing that  the 
legal  estate  and 
interest  in  the 
navigation  of 
the  said  river 
and  divers  mes- 
suages, miUi^ 
warehouses, 

buiidiogs,iands,  navigable  and  passable  with  barges,  boats,  lighters,  and 
hereditaments,    other  vessels,  the   said  rivers  Aire  and  Calderf  fix>m 


opinion  of  this  Court  on  the  following  case :  — 

By  an  act  passed  in  the  lO&Il  TF. S.,  for  making 
and  keeping  navigable  the  rivers  of  Aire  and  Colder,  in 
the  county  of  York,  certain  persons  therein  named 
were  empowered,  at  their  own  proper  costs,  to  mjtke 


in  trustees,  thej  fVeeland  up  to  the  towns  of  Leeds  and  JFak^IdjBnd 
by  deed  to  sell    for  that  purpose  to  cleonse,  scour,  open,  enlarge^  or 

and  convey  in 
lee  such  mes-    ' 
Buagesy  mills, 
lands,  or  tene- 
ments belong- 
ing to  the 
undertakers. 
Or  to  convey 
'  in  fee,  by  way 

as  weU  the  und   fit  or  necessary  for  the  better  carrying  on  and  effecting 

nnigmtiont  as 

also  all  or  any  messuages,  mills,  lands,  tenements,  and  hereditamentB,  being  the  property 
of  the  undertaken:  Held,  that  the  word  *<  navigation"  in  that  act  imported  an  in- 
corporeal hereditament;  and  that  it  authorised  die  trustees  to  mortgage  in  fee  that 
incorporeal  hereditament;  and  the  first  act  having  given  the  undertakers  an  incorporeal 
hereditament  only  in  the  bed  of  the  river^  they  were  not  rateable  to  the  poor  as  occupiers  or 
owners  of  the  river  Aire» 

the 


Straighten  the  said  rivers,  or  either  of  them,  and  to  dig 
or  cut  the  banks  of  the  same,  and  to  make  new  or  larger 
cuts,  trenches,  passages  for  water,  in,  upon,  or  through 
the  lands  or  grounds  adjoining  or  lying  contiguous  to 
the  said  rivers,  or  either  of  them,  as  they  should  think 


ft4a*     AJ»nA«m.      J.  AAA    VX     X^jeiX^AlrVvaU    xv« 


the  said  undertaking;  and  to  build»  erect,  set  up,  and        1099« 
make,  upon  the  lands  adjoining  to  the  said  rivers,  or 
eidier  of  them,  locks,  weirs,  turnpikes,  pens  for  water 


Th»Knm 


cranes,  wharfs,  and  warehouses,  where  the  said  under-  Calds» 
takers,  their  heirs  or  assigns,  should  think  fit  And  it  ^^^*'™' 
was  enacted,  that  for  and  in  consideration  of  the  great 
expenses  which  the  undertakers,  their  heirs  or  assign^ 
would  be  at,  not  only  in  making  the  said  rivers  navi- 
gable as  aforesaid,  but  also  in  repairing  and  keeping 
the  said  rivers  navigable  and  useful  for  the  said  navi- 
gaiipD,  it  should  be  lawful  for  the  said  undertakers,  their 
heirsj  executors,  administrators,  uid  assigns,  and  no 
others,  from  time  to  time,  and  at  all  times  thereafter,  to 
demand  ^d  take  from  all  persons  that  should  send  down 
or  receive  up  any  packs  or  trusses  of  doth,  or  other 
merchandizes,  wares,  or  commodities  whatsoever  that 
should  be  conveyed  up  or  down  the  said  rivers,  or  either 
of  them,  the  rates  and  tolls  thereinafter  mentioned.; 
saving  and  always  reserving  unto  the  corporation  of 
JPatU^adj  in  the  county  o(  York^  and  to  all  other  per- 
son and  persons,  their  respective  heirs,  successors,  and 
assigns,  all  royalties  and  rights,  and  privileges  of  fishing, 
imd  other  dues  and  duties,  in  or  upon  the  said  river% 
or  either  of  them. 

By  an  act  of  the  14  6.  S.,  entitled  **  An  Act  to  amend 
an  Act  passed  in  the  10  &  1 1  ^.  S.,"  it  was  enacted,  that 
it  should  be  lawful  for  the  said  undertakers,  at  all  times, 
at  their  discretion  to  cleanse,  scour,  deepen,  enlarge^ 
straighten,  contract,  and  improve,  and  in  a  good  navi«- 
gable  state  to  keep  and  preserve,  by  all  necessary  and 
proper  works,  ways,  and  means,  as  well  the  said  several 
cuts  and  canals,  and  every  of  them,  as  also  the  cuts 
made^  under  the  authority  of  the  said  act  of  IV.  S.,  and 

Vol.  IX.  S  H  the 


ftM  CASES  IN  TRINITY  TERM 

lasd.        the  channels  and  courses  of  the  said  rivers  Jife  and 

'        Colder^  and  the  beds  thereof  respectivelyi  not  only  frond 

opo^        the  said  towns  of  Leeds  and  Wakefield  to  the  place  caned 

The  Aims  woA 

CALDBft  Weelandj  but  also  from  Weeland  to  the  conflux  or  con«- 
junction  of  the  said  river  Aire  with  the  river  Owx;  and 
to  remove  all  beds  of  earth,  soil,  sand,  gravel,  and 
stone,  and  all  other  obstructions  and  impediments  what- 
soever, which  any  wise  obstructed  the  said  navigation, 
either  in  haling,  sailing,  or  towing  of  boats,  barges,  &c. 
with  men,  horses,  or  otherwise ;  and  also  to  build  and  set 
up,  or  make  over,  across,  or  in  the  said  cuts,  canid,  and 
channels  or  courses  of  the  said  rivers  Aire  and  Colder 
aforesaid,  and  upon  the  lands  and  grounds  adjoining  or 
near  unto  the  same^  such  and  so  many  bridges,  tunnds* 
culverts,  locks,  sluices,  floodgates  and  other  gates,  pens 
for  water,  weirs,  jetties,  weigh-beams,  winches,  cranest 
engines,  and  other  works,  as  should  be  thought  necessary 
or  convenient  for  the  said  navigation. 

And  by  5. 110.  of  the  said  act,  after  reciting,  that 
the  \egiBX  estate  and  interest  in  the  then  present  navi- 
gation  of  the  said  rivers,  with  the  works  and  appur- 
tenances of  navigation  thereunto  belonging,  and  the 
tolls  and  duties  by  the  said  former  act  granted,  and 
divers  messuages,  mills,  warehouses,  buildings,  lands^ 
tenements,  and  hereditaments,  vested  in  Sir  W*  Mibier^ 
Jeremiah  Dixaoy  Richard  Wihon^  and  Richard  Burtomf 
and  their  heirs,  —  that  is  to  say,  one  full  nuNCty  or  half 
part  of  all  the  premises  to  the  use  and  behoof  of  the 
said  Sir  W.  MUner  and  Jeremiah  Dixon^  their  heirs  and 
assigns  for  ever;  and  the  other  full  moiety  or  half  pan 
of  all  the  premises  to  the  use  and  behoof  of  the  said 
Richard  Wilson  and  Richard  Burton^  their  heirs  and 
assigns  for  ever,  — neverthefless  upon  trust  for  themadves 

and 


M*  UASKS  IN  TttlWITY  TJ£KM 

18S9*       several  proposed  cuts,  canal,  and  other  wodu  for  die 

improvement  of  the  navigation,  would  be  aittended  widi 

agahui        considerable  expense,  and  it  mieht  become  necessary 

TbeAiAiand    ^        .  .  / 

Calbsr       for  the  said  undertakers  to  raise  mon^,  sb  well  for 

defraying  such  debts  and  expenses  as  for  making  fotnse 
purchases  and  improvements  in  their  aaid  navigation ;  it 
was  enacted,  that  it  should  be  lawful  to  and  for  the 
trustees  in  whom  the  legal  estate  and  interest  of  the 
said  navigation  and  premises  should  be  then  vested,  and 
they  the  said  trustees,  and  their  heirsi,  were  thereby  emr 
powered  and  directed,  by  any  deed  or  deeds  to  be  by 
them  executed  in  the  presence  of  two  or  more  credible 
witnesses,  as  well  to  sell  and  convey  in  fee  simple  suck 
messuages,  mills,  lands,  or  tenements  belonging  to  the 
said  undertakers,  their  heirs  and  assigns,  as  shoold  be 
directed  to  be  sold  and  conveyed  as  aforesaid,  or  to 
grapt,  demise,  convey,  and  assure  in  fee,  or  for  any 
term  or  number  of  years  by  way  of  mor^age^  as  weH 
the  said  navigation  and  the  tolls,  rates,  and  dutifii  of 
the  same,  as  also  all  or  any  messuages,  mills,  lands, 
•tenements,  and  hereditaments,  being  the  undivided  pro- 
perty or  estate  of,  or  which  should  thereafter  belong  to^ 
the  undertakers,  their  heirs  or  assigns,  or  any  part  or 
parts  thereof  as  a  security  for  the  repayment  of  aH 
sums  of  money  to  be  raised  or  borrowed,  unto  such 
person  and  persons  respectively^  or  his,  her,  or  their 
trustee  or  trustees,  as  should  be  willing  to  advance  and 
lend  the  same.  In  pursuance  of  the  powers  contained 
in  the  said  acts  of  parliament^  the  undertakers  of  the 
navigation  of  the  rivers  Aire  and  Colder  have  made  the 
said  rivers,  and  still  maintain  the  same  navigable  and 
passable  in  the  manner  directed  by  the  acts*  .  The  river 
Aire  passes  through  the  respondents'  township.  The 
•  river 


river  navigation  in  that  township  is  of  the  length  of       ISM. 
5428  yards.     In  one  part  of  the  river  in  that  township     ^   ^ 
there  is  a  weir  across  the  river,  and  a  side  cut  with       agaimt 

'    The  AiES  ud* 

locks  for  the  purpose  of  passing  boats  and  barges  from       Caldik 
the  higher  level  above  to  the  lower  level  below  the  weir.        ^^ 
The  side  cut  is  of  the  length  of  186  yards,  and  had  been 
made  by  the  undertakers  of  the  navigation  in  pursuance 
of  the  powers  given  them  for  that  purpose  by  the  act  of 
W.  3.     The  undertakers  of  the  navigation  of  the  Aire 
and  Colder  had  never  before  been  rated  to  the  poor  in 
the  township  of  Brotherion^  in  respect  of  the  navigation^ 
or  of  their  dams»  locks,  weirs,  or  the  tolls  arising  there- 
from ;  but  have  been  for  many  years,  and  antecedently 
to  the  passing  of  the  last-mentioned  act  of  the  l^  G.S^ 
rated  in  respect  of  the  tolls  of  their  navigation  in  the 
township  of  Leeds  and  Wakefield.     The  tolls  due  in 
respect  of  goods  carried  along  the  navigable  channel  in 
the  township  of  Brothertati  VLmoxml  to  the  sum  at  which 
the  appellants   are  rated,   but  the  proportion  due  in 
r^pect  of  the  passage^  along  that  portion  of  the  navi« 
gable  channel  which  consists  of  an  artificial  cut  fiiUs 
fiur  short  of  that  sum.    No  tolls  are  received  in  the 
township  of  BratherUm.    The  appellants  contended  that 
they  were  not,  under  the  circumstances,  liable  to  be 
rated  for  (he  relief  of  the  poor  in  the  township  of  Bro^ 
therfoHf  in  respect  of  the  cut  or  canal,  or  that  part  of  the 
river  Aire^  lying  ii^  Brotherion,  or  the  dams,  locks,  and 
weirs,  tolls,  dues,  or  rates,  6r  any  of  them :  or,  at  any 
rate,   that  they  were  not  rateable  in  respect  of  the 
part  of  the  river  Aire  lying  in  BrotherUm^  or  the  toUs^ 
dues,  or  rates ;  and  that  the  ra:te  was  bad>  as  including 
conjointly  various  matters,  some  of  which  were  clearly 
not  rateable,  and  for  not  stating  explicitly  how  much 
8  H  S  was 


I8S9.       was  laid  on  each  subject^inatter  of  assessment    The 

sessions,  however,  were  of  ojSinion  that  the  appellants 

agabui       were,  under  the  circumstances  stated,  liable  to  be  rated 
Hie  Aifts  and    . 
CAtoKft       m  respect  of  the  whole  of  the  navigable  channel ;  and 


NaTigadon  Co. 


confirmed  the  rate  generally,  subject  to  the  opinion  of 
this  Court  on  the  whole  case. 

c7.  Williams  and  Arehbold  in  support  of  the  order  of 
sessions.  It  must  be  conceded,  that  if  the  acts  of  par- 
liament do  not  vest  the  soil  of  the  bed  of  the  river  in 
the  undertakers  of  the  Aire  and  Colder  navigation,  but 
give  them  an  easement  only,  they  are  not  occupiers  of 
land,  and,  consequently,  are  not  rateable  to  the  relief  of 
the  poor,  Bex  v.  The  Mersey  and  Irwell  Navigation  (a), 
and  Bex  v.  Thomas  {b).  The  statute  9  &  10  ^.  8.  un- 
doubtedly does  not  vest  in  the  undertakers  the  soil  of 
the  bed  of  the  river ;  but  they  have  the  same  powers  of 
entering  for  the  purpose  of  making  and  maintaining  the 
navigation,  as  were  given  to  the  IrweU  and  Mersey  navi- 
gation. The  14  G.  S.,  however,,  shews  that  the  soil  is 
vested  in  the  undertakers.  The  11 0th  section  recites, 
that  the  legal  estate  and  interest  in  the  (then)  present 
navigation  of  the  said  river,  with  the  works  and  appur- 
tenances of  navigation^  and  the  tolls  and  duties  by  the 
former  act  granted,  and  in  the  messuages,  mills,  build- 
ings, lands,  tenements,  and  hereditaments,  vested  in 
certain  persons  therein  named,  their  heirs  and  assigns, 
as  trustees  for  tlie  undertakers.  The  word  navigation 
imports  the  bed  of  the  river,  not  a  mere  right  of  using 
the  river  for  the  purpose  of  passing  over.  JiParlreJ* 
Assuming  that  the  recital  imports  that  the  fee  simple  of 

(a)  Ante,  f.  95.  (5)  Ante,  p.  114. 

the 


tbe  bed  of  the  river  had  vested  in  them,  what  act  of       1829^ 
parliameDt  imve  it  them  ?   Not  the  statute  9  &  10  fV.S^     _    , 
Then  how  did  they  get  the  fee  simple  ?   It  is  not  sug«        agamu 
gested  that  they  took  it  by  any  conveyance  from  the       Calokk 
former  owners.]    By  wother  clause,  the  trustees  ii\     •^^'«**^° 
whom  the  legal  estate  and  interest  in  the  said  navigation 
and  premises  was  then  vested,  were  authorised  to  sell  and, 
convey  in  fee  simple  the  messuages  and  lands,,  &c.  be- 
longing to  the.  undertakers;  or  to  convey  in  fee^  or  for 
Bffy  number  of  years,  by  way  of  mortgage,  as  well 
tbe  said  naoigaium^  as  tbe  tolls,  as  a  security  for  tb^ 
repayment  of  money  borrowed.     The  trustees,  there- 
^re,  may  sell  the  land  purchased  by  tbe  company, 
and  the  buildings  belonging  to  them.     But  they  may 
ouly  mortgage  in  fee  the  navigation  and  tolls  arising 
therefrom.     This  clearly  imports  that  the  trustees  had 
4he  fee  in  the  navigation  or  bed  of  the  river. 

J. . 
CoUmaHf  contr^,  was  stopped  by  the  Court. 

Baylet  J.  I  think  that  the  undertakers  of  the  Aire 
and  Colder  navigation  are  not  liable  to  be  rated  for  the 
bed  of  the  river.  In  order  to  make  them  rateable,  they 
must  be  within  tbe  words  of  the  forty-third  otElizabetif 
*^  occupiers  of  lands  or  houses."  Mejp  v.  Irwell  and 
Mersey  Navigatiath  and  Bea  v.  Thomas^  have  establbhed 
^as  a  rule,  that  where  an  act  of  parliament,  passed  for  the 
purpose  of  making  navigable  a  natural  river,  does  not 
vest  in  the  undertakers  of  the  navigation  the  bed  of  tbe 
iriver,.  but  gives  them  for  that  purpose  a  mere  privilege 
of  scouring  and  cleansing  it,  they  are  not  occupiers  of 
fthe  land  used  for  the  purpose«of  navigation,  but  have 
JL,  mere  easement  in  it.  Now,  the  language  of  the 
3H  4  9&10 


1829.  9  &  10  ^.  8.  so  nearly  ^«semble9  that  used  in  tbe  ceC 
of  parliament  in  Bex  v.  IroxU  and  Mersey  'Nmgatum 
Company^  that,   if  the  case  depended  on  that  alona^ 


ThcKiim 


Tlw  Axes  and 

Caldik  ,    it  is  conceded  it  would  not  be  distinguishable  from  that 


HkvigttionCo. 


case;  and  that  if  that  case  was  rightly  decided,  die 
undertakers  of  the  Air  and  Colder  Nav^ation  are  not 
occupiers  of  land.  But  then  it  is  said,  that  the  language 
used  in  the  14  6.  S.  shews  that  the  company  are  ownen  , 
iuid  occupiers  of  the  bed  of  the  riTer.  The  statnte 
9&10  fV.S.  having  given  to  the  undertakers  an  in- 
corporeal hereditament,  the  110th  section  of  the  14  G.S. 
tedtes,  that  the  legal  estate  and  interest  in  the  navi- 
gation,  is  vested,  in  the  trustees.  The  argument  in  this 
ease  turns  entirdy  on  the  meaning  of  the  word  nam* 
gatian,  as  there  used.  If  it  mean  only  the  inobrpored 
right  of  cleansing  and  scouring  the  river  for  the  poipose 
of  making  it  navigable,  it  does  not  shew  that  they  are 
owners  of  the  bed  of  the  riven  It  being  clear  that  they 
have  some  right,  we  must  refer  to  the  statute  9  &  10  ^.  8. 
to  learn  what  that  right  is.  According  to  Rex  v.  Irwdl 
and  Mersey  Navigationj  that  statute  gave  to  the  under- 
takers an  incorporeal  right  only.  Then,  assuming  thtft 
to  be  SO)  there  is  nothing  in  the  statute  14  G.  8.  to  shew 
that  the  legislature  intended  to  give  them  any  other 
right.  During  the  period  which  elapsed  between  th^ 
time  of  passing  the  9  8t  10  IV.  8.  and  the  14  6.  3.,  the 
company  probably  exercised  the  power  of  purcbaaing 
lands,  and  acquired  corporeal  property  in  diose  lands. 
The  11 0th -section  recites,  that  the  legal  estate  in  thb 
navigation,  as  well  as  in  the  lands  and  buildings,  is  in 
the  trustees.  It  vests  nothing  in  them.  The  statute 
9&  10  fF.8.  is  the  only  one  which  vests  pr(q>erty  ia 
them ;  and  it  gives  the  undertakers  an  incorporeal  here^ 

dteunent 


dttamcat  only  in  tbe  bed  of  the  river,  and  a  corporeal       18S9. 

bereditament  in  other  things,   messoages,  and  lands. 

But  it  has  been  said,  that  another  clause  gives  to  the       Mgabut 

TIm  Amk  fln* 
persons  having  the  legal  estate  and  interest  in  the  navi-       CAUMm 

gation,  as  well  as  the  other  property,  authority  to  mortr 
gage  in  fee  the  navigation,  and  the  tolls  arising  therefrom, 
aa  well  as  the  other  property;  and  that  the  introduction 
of  the  word  navigation  was  superfluous,  unless  it  was 
thereby  intended  to  give  to  the  trustees  of  the  navigatioB 
the  power  to  convey  the  fee  in  a  corporeal  heredita- 
ments   The  word  navigation,  however,  would  authorise 
the  trustees,  by  the  introduction  of  that  word  in  the 
mortgjAge-deed,  to  give  the  mortgagee  the  right  to 
deanse  and  scouV  the  river,  and  to  make  or  maintaon 
it  navigable,  and  pass  to  the  mortgagee  the  legal  estate 
or  interest  which  the  trustees  have  in  the  incorporeal 
hereditament.     That  being  so,  there  is  nothing  in  the 
act  of  the  14  G.  3.  to  shew  that  the  company  are  owners 
or  occupiers  of  the  bed  of  the  river :  and  it  is  clear  that 
under  the  first  act  they  acquired  an  easement  only  in 
the  bed  of  the  river :  in  respect  of  which  they  are  not 
liable  to  be  rated* 

'  LiTTLEDALE  J.  It  is  perfectly  dear  that  the  under- 
takers of  tibe  navigation  took  no  interest  in  the  soil  of 
the  bed  of  the  river  by  the  statute  9  &  10  fF.  S.,  but  a 
power  only  to  be  exercised  in  it  for  the  purpose  Df 
making  and  maintaining  the  river  navigable.  But^then 
it  is  said,  that  the  recital  in  the  14  G.S.  s.  110.  that  the 
l^al  estate  and  interest  in  the  navigation  was  vested  in 
the  trustees,  and  the  power  given  to  them  by  another 
dause  to  mortgage  the  navigation  and  the  tolb  arising 

there> 


1829.        therefrom,  in  fee,  shew  that  they  had  the  fee  in  oar* 

poreal  property,  viz.  the  bed  of  the  river.    That  depends 

affdnu        entirely  on  the  meaning  of  the  word  naxngatum  in  those 

xh6  Axac  aod  *  ^ 

Caldbk       clauses.    I  thmk  that  that  word,  as  there  used,  imports 
Navigatimi  Co*' 

the  power  or  right  of  navigating  the  river,  and  not  any^ 

interest  in  the  soil.    That  being  so,  it  only  recognised 

the  incorporeal  right  given  by  the  form^  statute.    The 

undertakers,  then,  are  not  occupiers  of  land,  and  there* 

lore  not  liable  to  be  rated  to  the  relief  of  the  poor. 

Pabke  J.  The  rate  is  made  on  the  undertakers  of 
the  ^ir^and  C!ti/&r  navigation,  as  occupiers.  Theques* 
tion  is,  Whether  they  can  be  considered  as  occupiers  of 
land.  It  is  now  established,  that  where  parties  have  a 
mere  easement  in  the  bed  of  a  river,  they  are  not  ogcu« 
piers  of  the  land  covered  with  water.  In  this  case,  if  the 
undertakers  of  the  navigation  have  the  soil,  they  must 
have  acquired  it  by  a  contract  with  the  former  owners 
of  the  soil  or  by  the  act  of  parliament  Now,  it  is  not 
even  i^uggested  that  they  acquired  it  by  any  ooutract 
with  the  former  owners.  It  is  conceded  that  the 
9  &  10  )V^  S.  does  not  give  the  company  the  soil :  but 
it  is  said  that  the  14  G.  S.  does.'  Section  110.  recites, 
that  the  legal  estate  and  interest  in  the  naotgation  is 
vested  in  the  trustees.  .That  roust  be  the  legal  estate 
or  interest  already  vested  in  the  undertakers  by  the 
14>  G.S.  That  was  an  interest  in  an  incorporeal  here* 
ditament.  The  subsequent  dause^  which  enables  the 
trustees  to  mortgage  in  fee  the  navigation,  does  not  cany 
the  case  further.  It  applies  only  to  the  legal  estate  vested 
in  them,  viz.  the  incorporeal  right.  The  company  were 
not  occupiers  of  the  land  which  constitutes  the  river,  bat 

had 


IN  THE  Tenth  Yeab  of  GEOROE  IV.  881 

had  a  mere  easement  on  it«    They  are  not,  therefiMre^  1829. 

liable  to  be  rated.  ThTKiLq 

Order  of  sessions  quashed.   The  rate  to  be  amended  ^  og^im^ 

^  Hie  Aiai  and 

by  striking  out  that  part  of  the  assessment  on  the  Caldik 

NaTigaiioa  Co. 
defendants  which  respects  the  river  Aire4 


The  King  against  The  Inhabitants  of  Taunton 
St.  James. 

TTPON  appeal   against  an  order  of  two  jusdces,  Alocdmnttu- 

^-^  man  hired  him- 

whereby    JV.  6.  Palmer,  his  wife  and  children,  eeifatXady- 

were  removed  from  the  parish  of  Taunion  Saint  James  save  for  a  year, 

in  the  county  of  Somerset,  to  the  parish  of  Melverton  in  n,S^^'^uie 

the  same  county,  the  sessions  quashed  the  order,  subject  bSng^in'the 

to  the  opinion  of  this  Court  on  the  following  case :  —  ^^^  *®.^* 

*^  o  person  with 

The  pauper,    aged   about  thirty*eight  years,   lived  whom  he  ■© 

^  ^  coDtracted.  By 

m  the  parbh  of  Langjbrd  BudoiUe  in  the  said  county,  the  local  mOitia 
till  he  was  about  seven  years  of  age,  when  he  was  force,  the 
bound  apprentice  by  the  parish  o£Scers  to  Mr.  «7b£ii  «.  ]5.,ithpro^ 
lAKke  of  that  parish,  yeoman,  and  served  him  in  that  J^J^  SiroU* 
parish  till  he  the  pauper  was  twen^-one  years  old.    The  J!J^^^,X*t 
pauper  aRerwards,  at  Lady-day  1811,  hired  himself  as  ■^j'^i"^ 
servant  in  husbandry  for  a  year  from  that  time  Xo  manner  affect 

'  •°y  indenture 

Mr.  Thomas  Handford  of  Milverton  ;  and  after  serving  of  apprentice- 
htm  there  three  months,  having  at  Christmas  preceding  ofwrricehe. 


volunteered  into  the  local  militia,  he  went  out  into  actual  tei^r  t^aot, 

service  for  three  weeks,  and  then  returned  to  Mr.  Hand-  2,^^*^^ 

^rd's  servite  till  Lady-dmf  1812,  and  then  received  his  ^„\^I,^S3f 

indenture  or 
contract ;  and  no  serrice  under  that  act,  of  anjr  apprentice  or  tenrant,  shaU  be  deemed  to  be 
an  abtence  from  aterlce :  Held,  that  that  section  of  the  statute  applied  only  to  contracts 
existing  at  the  time  of  the  ballot  or  enrolment,  aqd  not  to  oontracu  subsequently  made ;  and, 
therefore,  that  the  pauper,  at  the  time  when  he  hired  himself,  was  not  capable  of  making  an 
absolute  contract  to  serve  for  a  year,  and,  consequently,  that  he  was  not  lawfully  hired  for  a 
year,  and  gained  no  settlement. 

wages, 


1829.       wages,  after  deducting  for  the  three  weeks  he  was  abieni 
in  the  militia.     The  pauper's  agreement  with  Mr.  Hand* 
agtUntt        ford  W9S  for  a  year's  service,  at  the  waires  of  llL  and 
flnts  of        his  board  and  lodging,  &c.     The  pauper  did  not  tell 
Saint  Jakis.    ^>*.  Handford^  when  he  first  bargained  with  hini»  that  he 
was  in  the  militia ;  but  told  him  a  week  or  two  after- 
wards ;  and  he  Mr.  Handfbrd  said  that  did  not  signify, 
for  the  pauper  could  at  the  end  of  the  year  deduct  for 
the  time  he  was  absent. 


Itcgers  and  Bere  in  support  of  the  order  of  sessions. 
In  Rex  V.  Hdsfooorthy  (a),  it  was  held  that  a  militia*man 
who  hired  himself  for  a  year,  and  performed  a  yearns 
service  under  that  contract,  might  gain  a  setdement  by 
such  hiring  and  service;  provided  he  at  the  time  of 
hiring  communicated  his  disability  to  the  master,  and 
provided  the  militia  was  not  called  out  during  the  year. 
Mr.  Justice  Holroyd  there  puts  the  case  on  the  ground 
that  the  pauper,  at  the  time  of  the  hiring,  was  not  capable 
of  making  an  absolute  contract,  so  as  to  give  the  master 
a  control  over  him  during  tlie  whole  year;  and  thal^ 
not  having  communicated  to  the  master  his  disability 
he  had  not  made  a  conditional  contract.  Here  the 
pauper,  when  he  first  hired  himself  did  not  communicate 
to  his  master  his  disability;  he  therefore  entered  into 
an  absolute  contract,  which  he  was  incapable  of  doing. 
That  case^  therefore,  is  precisely  in  point.  It  is  trne^ 
that  the  pauper,  within  a  week  or  two  after  he  had  hired 
himself,  communicate  his  disability  to  kis  master. 
Assuming  that  to  be  a  conditional  contract,  it  was  not 
for  a  year.     Rex  v.  Ruthall  (5)  is  in  point. 

(a)  6jB.^a  285.  (b)  7  Eatt,  471. 

Erie 


I8d9.        was  amended  by  the  49  G.  3.  c.  40.  and  c.  82.,  and  the 

^   ^         50  G.  3.  c.  25,,  but  there  were  no  alterations  introduced 
The  Kiirci  ' 


into  those  statutes  so  as  to  affect  this  question.    All  the 

Ibe  Inhabit* 

•ouof  former  acts  were  repealed  on  the  20th  oi  April  1812,  by 
;34iiivJAauii  the52G.  S.  <r.68«  The  sixty-third  section  of  that  act 
contains  the  same  provision  as  to  service.  {Bajfiey  J. 
There  the  words,  by  reference  to  the  sixtieth  section^ 
evidendy  apply  to  contracts  exisUng  at  the  time  of  the 
ballot,  or  enrolment,  and  not  to  contracts  subsequently 
made.  That  is  a  legislative  exposition  of  their  meaning ; 
£>r  the  same  words,  applied  to  the  same  subject-matter  in 
statutes  in  pari  materia,  ought  to  receive  the  same  con* 
strucdon.]  The  words  of  the  48  G. 3.  c.  111.  must  be 
construed  according  to  their  plain  and  ordinary  sense,  as 
ihey  occur  in  that  statute,  and  not  by  reference  to  the 
sense  in  which,  they  are  used  in  another  statute  made 
inany  years  afterwards. 

Bayubt  J.  Thb  case  depends  entirely  on  the  con* 
struction  of  the  fifkeenth  section  of  the  48  G.  3.  c.  111. 
The  statute  of  the  SW.S.cll.  requires,  that  ia  order  to 
gain  a  settlement  by  hiring  and  service,  the  party  shall  be 
lawfully  hired  for  a  year.  It  has  been  established  by 
aeverol  decisions,  that  a  party  at  the  time  of  the  hiring 
must  be,  sui  juris,  so  as  to  be  competent  to  give  that  spe* 
cies  of  service  which  he  contracts  to  give.  Upon  this  pri»- 
•cqde  it  has  been  held,  that  neither  a  deserter(a)  from  the 
king^s  service,  nor  an  ibvalided  soldier  (6)  having  leave 
of  absence,  nor  a  militia*man,  can  lawfully  hire  them- 
selves for  a  year  so  as  to  gain  a  settlement.  In  Bex  v. 
.Hdswortkif  (c),  a  person  who  had  been  enrolled  as  a 

(a)  Rexy.  Norton,  9Eati,  207.       (6)  Rex ▼.  DeauHeu,  3M.iS.229. 
(c)  6A4tC.  S85. 

Wbstitottf 
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substitute  in  the  militia  hired  himself  for  a  year,  and       1829. 

perforn^ed*  a  year's  service  under  that  contract:  and  it     _    „ 
'^  ''  ^       ^  The  Kiya 

'WBS  held^  that  as  it  did  not  appear  that  the  pauper  at  ngamat 
the  time  of  hiring,  informed  the  master  that  he  was  a  «nt»of 
militia^man,  no  settlement  was  gained  by  a  yearns  .fiAimjAia*» 
service  under  such  contract.  Now  that  decision  ap- 
plies to  the  present  case,  unless  it  be  distinguishable 
from  it  by  reason  of  the  enactment  contained  in  the 
48  6.3*  c.  111.  5. 15.  That  clause  provides,  **  that  no 
« ballot,  enrolment,  and  service  under  that  act,  shall  ex- 
tend to  make  void,  or  in  any  manner  to  affect  any  in- 
denture of  apprenticeship,  or  contract  of  service  between 
any  master  or  servant,  notwithstanding  any  covenant  or 
agreement  in  any  such  indenture  or  contract,  and  no 
service  under  that  act  of  any  apprentice  or  servant  shall 
be  deemed  or  construed  or  taken  to  be  an  absence  from 
'  service,  or  a  breach  of  any  covenant  or  agreement  as  to 
any  service,  or  absence  from  service,  in  any  indenture  of 
•apprenticeship  or  contract  of  service,  any  thing  con- 
tained in  any  act  or  acts  of  parliament,  or  law  or  laws, 
ior  deed  or  indenture  of  apprenticeship,  or  contract 
of  service,  to  the  contrary  notwithstanding."  These 
words  will  undoubtedly  apply  to  all  indentures  of  ap- 
prenticeship, or  contracts  of  service  existing  at  the  time 
of  the  ballot  or  enrolment,  as  well  as  to  those  made 
afterwards.  The  question  is,  whether  they  include  all 
contracts  whatever,  or  those  only  which  were  in  existence 
at  the  time  of  the  ballot  or  enrolment.  Now,  in  order 
to  ascertain  the  sense  in  which  they  are  used  in  this  act 
of  parliament,  we  may  fairly  look  to  other  acts  of  par- 
liament relating  to  the  same  subject-matter;  and  if  we 
find  these  very  words  used  in  a  restrained  sense  in  those 
acts,  we  ought  to  construe  them  in  the  same  sense  in 

tills 


1899.       this  act,  for  it  is  a  fidr  rale  of  construction,  that  tibe 

j^  ^^     same  words  in  a  statute  in  pari  materia  respecting  the 

Tii^^^iiiL.    ^^^  subject,  should  receive  the  same  meaning.     No 

•msof       such  words  are  to  be  found  in  the  42  G.d.  c«90^  but 
XAunoK 
jiMHK  Jami»    they  are  found  in  the  62  6.  S.  c.  68.  s.  6S.;  and  i^  as 

used  in  that  statute,  they  apply  to  contracts  existing  at 
the  time  of  the  ballot  or  enrolment,  that  is  a  legisladTe 
exposition  of  them,  and  they  ought  to  receive  the  same 
construction  in  the  48  6. 3.  c.  111.  s.  15.  Now,  those 
words  in  the  52G.  S.  c.68.  s.6S.  manifestiy  apply  to 
contracts  existing  at  the  time  of  the  ballot  or  enrol- 
ment, and  not  to  contracts  subsequentiy  made.  The 
sixtieth  section  enacts,  that  the  enrolment  of  servants 
shall  not  vacate  or  rescind  contracts  between  master  and 
servant  unless  the  local  militia  shall  be  called  out,  or 
unless  the  person  enrolled  shall  leave  the  service  for  the 
purpose  of  being  trained.  That  section  applies  to  coo- 
tracts  existing  at  the  time  of  the  enrolment,  for  judi  con- 
tracts only  could  be  vacated  or  rescinded  by  the  enrolment 
Section  65  is  a  transcript  of  the  fifteenth  section  of  the 
48  6. 5.  c.  1 1 1.  It  begins  *'  provided  always,''  and  then 
proceeds  in  the  same  words.  Now  a  proviso  is  something 
engrafted  x>n  a  preceding  enactment,  and  the  proviso  in 
the  sixty-third  section  manifestiy  applies  to  the  enact- 
ment in  the  sixtieth  section,  that  the  enrolment  shall  not 
rescind  contracts  made  between  master  and  servant 
But  that  enactment  applied  to  contracts  existing  at  ^the 
time  of  the  ballot  or^enrolment  The  words  of  the 
^proviso,  therefore,  apply  to  the  same  species  of  con- 
tracts. Then  that  being  the  fair  meaning  of  the  words 
used  in  the  52  G.  S.  c.68.,  they  ought  to  receive  the  same 
construction  in  the  48  G. 3.  c.  111.  5.15.,  and  giving 
them  that  construction,  there  is  nothing  in  that  statute 
enabling  such  a  person  to  make  an  absolute  contract 

for 


ISSe.  principle,  give  the  words  a  limited  ^toitMiictidli^  and 
ij^j^^^  hold  that  they  extend  :onl7  to  contracU  ^fausting^  at  Ae 
<w«~<  time  of  the  ballot  or  enrohnent«  Patting  that  con* 
antiof  struction  on  those  words,  a' painty,  in  9rBter'4o  .gun  a 
aAim  Jamu,  settlement  by  a  contract  of  hiring  made-i^r-baUot  or 
enrolment,'  must  disclose  his  disabiliQr  to- therpttitonl  with 
whom  he  contracts.  This  would  bss  tbe'ccnstruclion  I 
should  put  upon  those  words  if  tb^48  O^Sk*  t.llL 
had  stood  by  itself.  But  the  local  militia  act,  58  6. 5. 
c.  88.  s.  63.,  contains  an  enactment  in  the  same  word% 
and  by  the  sbctieth  section  of  that  statute  those 
words  are  confined  to  contracts  between  masters  and 
servants  existing  at  the  time  of  the  ballot'or  eniolm^t 
Now,  where  in  two  statutes  in  pari'-mMerift  *flie  same 
words  occur,  and  in  one  of  them  the  meaning  is  clear 
and  in  the  other  doubtful,  I  think  we  ought  to  call  in 
aid  the  meaning  put  upon  those  words  by  the  legislature 
in  the  statute  where  they  are  not  ambiguous,  and  give 
them  the  same  meaning  in  the  other  statute.  We 
violate  no  rule  of  construction,  by  giving  to  the  same 
words  in  two  acts  of  parliament  relating  to  the  same 
•matter  the  same  meaning.  I  think,  therefore,  that  if 
there  be  any  ambiguity  in  the  words  of  the  fifteenth  sec- 
tion of  the  48  G.  3.  ir.  111.,  it  is  removed  by  the  legis- 
lative exposition  put  upon  the  same  words  in  the  52  G.S> 
c.  68.,  I  think,  therefore,  there  was  no  lawful  hiring  for 
a  year. 

Parke  J.  The  question  is.  Whether  at  Lady-diy  1811 
there  was  a  lawful  hiring  for  a  year.  Assuming  that  the 
subsequent  conversation  between  the  master  and  servant 
amounted  to  a  second  hiring,  it  was  not  for  a  year^ 
but  for  a  less  period.     To  constitute  a  lawfiil  hirinj^ 
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the  party  must  have  a  power  to  contract  tb  serve  for  1889. 
the  period  during  which  he  agrees  to  serve.  Rex  v. 
Holmorthy{a)f  shews  that  if  a  party  is  under  a  dis«  agamti 
.ability,  he  may,  by  disclosing  it  to  the  person  with  .•«iit»«>f 
,whom  he  contracts,  make  a  conditional  hiring*  But  if  iuim  Ja 
be  does  not  disclose  it,  it  is  an  absolute  contract  which 
he  is  not  capable  of  entering  into,  and  therefore  not  a 
lawAil  hiring.  Here  there  was  no  disclosure.  Then  the 
only  question  is,  Is  there  any  enactment  in  the  48  G.  3. 
;^.lll.  giving  a  local  militia-man  a  power  to  make  an 
absolute  contract  of  hiring?  It  cannot  be  intended 
ithat  the  legislature  meant  to  give  such  a  power,  for 
they  might  thereby  enable  a  party  by  law  to  commit  a 
fraud :,  the  roaster  would  contract  on  the  supposition 
that  the  party  with  whom  he  contracts  had  power  to 
bind  himself  to  serve  for  a  year ;  the  latter  knowing  all 
the  time  that  he  had  not.  But  on  the  other  hand,  it 
might  properly  be  provided  that  a  contract  made  bon4 
fide  while  the  party  was  a  free  man,  capable  of  con- 
tracting, should  not  be  avoided  by  reason  of  his  sub- 
sequently becoming  a  militia-man.  The  statute  does 
not  in  terms  enact  that  an  enrolled  person  shall  be  sui 
juris.  The  words  of  the  fifteenth  section  of  that  statute 
apply  to  contracts  actually  entered  into  at  the  time  of 
.the  ballot  or  enrolment.  No  such  power,  therefore,  is 
given  by  express  words,  or  by  necessary  implication. 
Coupling  the  fifteenth  section  with  the  twenty-fourth,  it 
appears  to  me  doubtful  whether  a  volunteer  and  a  balloted 
man  are  thereby  placed  precisely  in  the  same  situation. 
But  assuming  that  they  are,  all  that  the  legislature  says  is, 
that  if  a  master  contracts  with  a  freeman  the  master  must 
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fake  his  ebanee  in  case  of  a  ballot^  and  shall  not  wbMct 
agahist  the  chance  cf  ballot ;  for  ^ach  contract  is  made 
Toid.  Bat  there  19  no  provision  that  a  party  shall  hnve 
the  same  capacity  to  contract  as  if  he  was  not  a  local 
militia-man.  No  power  therefore  is  given  to  enter  into 
lin  absdate  contract  to  hire  hnnself  for  a  year.  Here 
the  pauper  entered  into  an  absolute  contnaot  when  be 
had  no  power  to  do  so;  There  was  no  lawful  hlriag 
for  a  year,  and  no  settlement  was  gained. 

Order  of  sessions  oopfirm^. 


AVentWouth,  Gent,  one,  &c.j  against  Bullen, 
Gent.,  one,  &c. 


Byaoognofit,  T^ECLARATION  stated  that  before  the  commitu'ng 
Uie  action,  and  of  the  grievances  thereinafler  mentioned  an  action 

that  B,  had  sulk  , 

tained  damage  of  Covenant  had  been  commenced,  and  was  pending,  at 
to  the  amount 

of  300(y.;  and  that  in  case  A,  should  make  default  in  pa3maent  of  259/.  on  the  7th  of  J/oy, 
B.  should  be  at  liberty  to  enter  up  Judgment  for  3000/ »  and  sue  out  execution  for  S59t 
and  costs,  which  would  have  left  a  principal  sum  of  1650/.  due  to  JB.  A.  not  having  paid 
the  259/.  on  the  7tfa  of  Matf^  S,  entered  up  fudgment,  and  sued  out  erecudon  fbr  SOU/., 
indorsed  with  a  direction  to  the  sheriff,  requiring  him  to  levy  1967/.,  and  A,  waa  arrested^ 
and  detained  in  prison  for  that  sum :  Held»  that  A.  might  maintain  an  action  against  J9. 
for -having  caused  him  to  be  arrested  and  imprisoned  for  a  larger  sum  than  he  ought. 

After  the  arrest,  A,  applied  to  a  Judge  at  chambers  to  be  discharged  out  of  custody; 
and  it  being  represented,  that  by  A»*n  continuing  in  prison,  he  would  commit  an  act  of 
bankruptcy,  the  Judge,  on  the  4th  December  1827,  made  the  following  order :  — *<  Upon 
hearing  counsel  for  the  plaintiff  and  defendant^  I  order  that  the  defemhmt  be  disciiai]god 
out  of  the  custody  of  the  sheriff  of  the  county  of  Cambridge,  as  to  this  action,  upon  giving 
a  fresh  warrant  of  attorney  for  the  sum  of  -5000/.,  with  a  defeasance  on  payment  of 
S59/.  lis.  7tL  and  the  costs  on  the  4th  day  of  January  next,  and  the  further  sum  of  16502., 
with  the  intertst  due  thereon  on  the  4th  of  August  next,  vrith  liberty  to  issue  executkm  for 
the  smaller  sum,  if  not  duly  paid ;  and  afterwards  for  the  larger  sum,  if  default  be  made  in 
the  payment  of  the  said  sum  of  1650/.  and  interest,  on  the  said  4tb  of  Au^uti  next;  and 
upon  giving  such  warrant  of  attorney,  the  present  judgment  be  set  slside,  and  that  the  mort* 
gage  cb  remain  as  a  security,  the  defendant  hereby  undertaking  not  to  bring  any  action  for 
the  imprisonment."    A.  did  not  avail  himself  of  the  ofder : 

Held,  by  Parke  J.,  that  this  order  embodied  an  absolute  agreement  of  the  parties,  founded 
upon  good  consideration  that  A,  should  be  forthwith  discharged  out  of  custody,  and  that 
he  should  bring  no  action  for  false  imprisonment,  and,  therefore,  that  such  an  action  vras 
not  maintainaUew 

the 


1829.       any  writ  of  error,  nor  file  any  bill  in  equity,  nor  do 

^ ,        any  other  matter  or  thinir  whatsoever  to  delay  the 

•  jtgainst       defendant  (the  then   plaintiff)   from    entering   up  hb 
i       Judgment  or  sumg  out  execution  thereon  as  atoresaid* 
Averment,  that  under  colour  and  by  means  (^  the  said 
confession,  the  said   defendant  afterwards,  in  Trinify 
term  1827,  entered  up  judgment  in  the  Court  of  K.'B* 
.in  the  said  action  of  covenant ;  and  that  the'  judgment 
being  so  entered  up^  and  default  being  made  in  payment 
of  the  sum  of  259/.  Il5.  7^.,  together  with  the  costs  in 
that  behalf  mentioned,  on  the  7th  of  May^  although  the 
defendant  ought  only,  according  to  the  terms  of  the 
cognovit  and  his  duty  in  that  behalf,  to  have  sued  oat 
execution  for   the'  sum  of  259/.  lis,  7£,   the  costs  of 
entering  up  such  judgment  and  suing  out  execution 
.  thereon,  officers'  fees,  sheriff's  poundage,  and  incidental 
,  expenses,  yet  the  defendant  contriving,  &c.  to  injure  the 
plaintiff,  on  the  4th  July  1827,  to  wit,  at,  &C.,  wrong* 
fully  caused  a  ca.  sa.  to  be  issued  under  colour  of  the 
^  said  judgment,  for  the  sum  of  SOU/.,  indorsed  with  a 
direction  to  the  sheriff  requiring  him  to  levy  19672. 1 2&  Sd. 
.  besides  sheriff's  poundage,  officers'  fees,  and  other  inci- 
.  dental  expenses.     The  deckration  then  stated'iie  de- 

livery of  the^writ  to  the  sherifl^  the  arrest  of  the  pluntifl^ 
and  hb  detention  in  custody  for  the  sum  indorsed  on 
^  the  writ,  whereas  according  to  the  terms  upon  which 
the  action  was  confessed,  the  writ  ought  to  have  been 
indorsed  to  levy  259/.  only,  and  the  costs,  fees,  sheriff^s 
^  poundage,  officers'  fees^  and  other  incidental  expenses 
mentioned  in  the  cognovit ;  by  means  whereof  the  plain- 
,  tiff  had  been  taken,  and  during  all  the  time  aforesaid 
,  detained  in  execution  as  aforesaid,  for  a  much  larger 
sum  of  money  than  that  for  which  he  ought  to  have  been 
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taken  and  detained  as  aforesaid ;  by  means  whereof  the  .^J^,^?* 
said  plaintiff  was  hindered  and  prevented  from  obtaining  *  ^  <  ' 
his  liberation  from  the  said  custody  and  imprisonment,  .  <v«M 
and  was  forced  and  obliged  to,  and  did  remain  in 
custody  and  in  prison  as  aforesaid  from  thence  hitherto, 
and  also  until  his  so  remaining  in  custody  and  in  prison 
as  afpresaid  became  and  was  an  act  of  bankruptcy,  and 
he  by  means  thereof  became  and  was  a  bankrupt ;  and 
thereupon  afterwards  a  certain  commission  of  bank- 
ruptcy was  issued  against  him,  the  plaintiff,  and  he,  the 
plaintiff,  thereupon,  in  order  to  prevent  the  said  com- 
mission from  being  prosecuted  and  proceeded  with,  was 
forced  and  obliged  to  and  did  execute  and  make  an 
assignment  of  certain  property  of  him,  the  plainti£^  for 
the  benefit  of  his  creditors ;  and  thereby  and  by  means 
of  the  premises  aforesaid  the  plaintiff  was  not  only 
hindered  and  prevented  from  following  and  attending  to 
his  profession  and  business  of  an  attorney  and  solicitor, 
but  was  put  to  a  great  expense  of  his  monies,  to  wit,  to 
an  expense  of  500/.,  ajid  thereby  and  otherwise  greatly 
injured  and  damnified,  to  wit,  at,  &c.  Plea,  not  guilty. 
At  the  trial  before  Alexander  C.  B.,  at  the  Summer 
assizes  for  the  county  of  Cambridge  1828,  the  plaintiff 
proved  the  cognovit  bearing  date  14th  March  1827,  as 
well  as  the  judgment  in'  the  cause  of  BuUen  v.  Went-^ 
worthy  mentioned  in  the  declaration,  and  the  issuing  of 
the  ca.  sa.  indorsed  to  levy  1967/.  12^.  8(}!,  and  the 
arrest  of  the  plaintiff  (Wentworth)  thereon  on  the  17th 
of  November;  that  a  summons  was  obtained  for  setting 
aside  that  execution  with  costs,  and  for  discharging 
tlie  plaintiff  {Wentworth)  out  of  custody  of  the  sheriff} 
and  that  the  attorney  on  each  side  attended  on 
the  4th   day   of  December   1827,    before   Mr.  Justice 

Si  4  Bayley^ 


1899..       Bayly  J  when  it  was  represented  that  Mr.  Weniwnth 
y,  ^  by  "remaining  in   custody  a  few  days   longer  would 

**ag^n»A  .      commit  an  act  of  bankruptcy :  in  order  to  avoid  which 
It  was  a  great  object  for  him  to  get  out  of  custody. 
The  following  order  was  made:  —  "  BuUenj  gent^  onef 
4rc.  V.    Wentworth.      Upon  hearing   Mr.  Wighiman  of 
counsel   for  tlie  plaintiff,  and   Mr.  T.  N.  Talfourd  of 
counsel  for  the  defendfmt,  I  order  that  the  defendant 
be  discharged  out  of  the  custody  of  the  sheriff  of  the 
county  of  Cambridge  as  to  this  action,  upon  giving  a 
fresh  warrant  of  attorney  for  the  sum  of  5000/.,  with  a 
defeasimce  for  payment  of  259/.  Il5.  7d.^  and  the  costs, 
on  the  4th  day  of  January  next ;  and  the  further  sum 
of  1650/.,  with  the  interest  due  thereon,  on  the  4th  of 
August  next;  wit;h  liberty  to  issue  execution  for  the 
smaller  sum,  if  not  duly  paid,  and  afterwards  for  the 
larger  sum  if  default  be  made  in  the  p^ymept  of  the 
said  sum  of  16502.,  and  interest,  on  the  said  4th  of 
August  next,  and  upon  giving  such  warrant  of  attorney 
the  present  judgment  be  set  aside,  and  that  the  mort- 
gages do  remain  as  a  security,  the  dtfendant  hereby 
uadertaking  not  to  bring  any  action  Jbr  the  imprisonment" 
In  consequence  of  some  misunderstanding  between  the 
respective  attomies,  the  order  for  his  (WentxoortVs)  dis- 
charge  was  not  sent  down,  and  he  continued  in.  prison 
until  he  committed  an  act  of  bankruptcy,  and  a  com- 
mission was  issued  against  him.      He  .  took  no  ad- 
v^tage  of  the  order  of  Mr.  Justice  Bayley.    It  appeared 
further  that  Wentwortffs  mother,  if  he  had  been  taken 
in  execution  for  no  more  than  2592.,  would  have  paid 
the  debt,  and  released  him  from  imprisonment     The 
Lord  Chief  Baron  was  of  opinion  that  the  action  was 
maintainable,   and  directed  the  jury  to  find  for  the 

plaintiff 


plaintiff:    The  jury  found  a  verdict  for  the  plainti£&       1829. 
150/.  damages.    A  rule  nUi  had  been  obtained  for  ^ 

entering  a  i^onsuit,  oia,  t|ie  ground  that  the  action  was,      agnnst 
not  maintainable,  or  for  a  new  trial,  on  the  grounq.tb^. 
the  damages  were  excessive. 

jP.  KeUy  and  Gunning  now  shewed  cause.    There  is 
no  ground  for  entering  a  nonsuit,  because  no  point  was 
reseryed  or  made  at  the  trial.     It  was  left  as  a  question 
to  the  Jury,  wjiether  it  was  the  fault  of  the  plaintiff  or 
the  defendant  that  the  order  of  Mr.  Justice  Bai/ley  wa3 . 
not  acted  upon.    The  Jury  thought  it  was  thefaujtof, 
the  djsfendan^  and  t^ier^fbre  gave  150/.  damages*    The 
damages, are. qot,  excessive.     Secondly,  the  action  is, 
maintainable..     Here,   BuUen  having  a  right  to  take 
WaUworth  in  execution  for  a  small  sum  of  money,  caused 
the  latter  to  be  arrested  for  a  much  larger,  sum.     The 
act  of  caifsing  him  to  be  iipprisoned  for  the  larger  sum 
'  was  wrongful  and  injurious,  ai^d  if  any  .damage  ha$  arisen 
from  such  wrongful  act^  an  action  is  maintainable.     The 
declaration  alleges,  that  by  reason  of  WentwortVs  having 
been  detained  in  prison  for  a  larger  sum  than  he  ought 
to  have  been,  he  was  prevented  from  obtaining  his 
liberation  and  committed  an  act  of  bankruptcy ;  and 
there  is ,  proo^  that  if  he  had  been  detained  for  the 
smaller  sum,  his  mother  would  have  paid  the  debt  and 
released  him  from  prison.     It  is  clear  that  Bullen  was  , 
not  entitled  to  take  Wenttoorth  in  execution  for  more 
than  259/.      A  cognovit. is  a  contract,   whereby  the 
plaintiff,  in  consideration  of  the  defendant's  confessing 
judgment,  undertakes  to  enter  up  judgment  and  issue 
execution  for  the  sum,  and  at  the  time  agreed  upon 
between  the  parties.     Here  the  agreement  'manifestiy 

was, 


1829.       wftSy  that  execution  should  be  taken  out  for  no  more 

^  than  259/.;  and  if  even  there  be  any  doubt  on  the  terms 

ngninsi        of  the  Warrant  of  attorney,  it  ought  to  lye  construed  in 


favour  of  liberty. 


'I  'rt 


Storks  Serjt.,  Joshua  Evansp  ^nd  Wi^himan^  contxL 
An  action  is  not  maintainable  for  issuing  execution  for 
too  large  a  sum.  The  remedy  is  by  application  to  the 
equitable  jurisdiction  of  the  Court.  Btdlen  had^  at  all 
events,  a  right  to  take  JVentworth  in  execution  for  the 
smallei*  sum,  and  there  not  having  been  any  ofFi^r  to  pay 
that  sum,  the  imprisonment  was  not  wrongful.  [^ParkeJ. 
The  action  is  substantially  founded  on  the  contract  coq« 
tained  in  the  cognovit.  By  the  terms  of  that  contract 
Btdlen  had  no  right  to  issue  execution  for  any  larger 
sum  than  259/.  JVenlworth  could  not  bring  trespass, 
because  the  imprisonment  was  pro  tanto  justifiable,  but 
he  might  maintain  an  action  on  the  case.]  According 
to  Uie  true  construction  of  the  cognovit,  Btdlen  had 
a  right  to  issue  execution  for  the  whole  debt  after 
a  reasonable  time  had  elapsed.  The  intention  of 
the  parties  must  be  collected  frofp  the  whole  instm* 
.ment  JVentworth  owed  Bullen  t^e  larger  sum,  and 
it  must  have  been  intended  that  thje  whole  sum  should 
be  paid.  But  if  Btdlen  sued  out  a  ca.  sal  for  the 
smaller  sum,  the  judgment  would  have  been  at  an  end. 
It  could  not,  therefore,  have  been  the  intention  of  the 
parties  that  Btdlen  should,  in  con^ifler^tion  of  Joeing 
allowed  to  take  out  execution  against  the  person  of  his 
debtqr  for  259/.,  be  deprived  of  the  benefit  of  a  judg- 
ment for  a  much  larger  sum.  {^Parke  J.  The  parties 
did  not  foresee  the  consequence,  that  the  j[udgment  in  an 
action  on  the  seatrittes  was  a  bar  to  any  other  action, 

and 
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«nd  that  execution  by  a  ca.  sa.  on  that  judgment  was        1829. 
a  bar  to  any  other  remedy  upon  it,  but^this  oversight  ^ 

oF  the  parties  and  its  consequence  will  not  allow  us  to        agqintt 
'  put  a  construction  on  the  instrument  which  the  words 
will  not  warrant,  (though  the  Court,  when  application 
was-  made  to  its  equitable  jurisdiction  for  favour^  very 
properly  insisted  upon  the  applicant  doing  equity  by 
supplying  the  defect,  and  if  an  action  had  afterwards 
been  brought  on  the  original  securities,  as  the  intention 
may  be  inferred  from  the  cognovit  that  they  should 
remain  in  force,  probably  the  Court  would  have  re* 
strained  the  plaintiff  from  pleading  a  judgment  recovered 
'or  setting  it   up  as  a  bar.)]     [Boyley  J-    If  Btdlen 
had  siied^  out  a  fieri  "facias  for  the  smaller  sum,  the 
judgment  would  have  remained  unsatisfied.]  *  The  pre- 
sumption is,  that  a  fieri  facias  would  have  been  useless, 
'  beOause  no  reasonable  man  would  sue  out  a  ca.  sa.  if  he 
could  take  property  in  execution.     But  assuming  that 
;  BuOcn  had  no  right  to  take  Wenixvortk  in  execution  for 
more  than  2J^9/.,  the  order  made  by  Mr.  Justice  BayUy 
is  a  conclusive  answer  to  the  action.    That  order  em- 
'  bodies  the  agreement  of  the  parties.     One  part  of  that 
'  agreement  is,  that  Wentmorth  shall  not  bring  any  action 
'  against  BuUen  for  the  imprisonment.     That  is  an  answer 
'  to  this  action  on  the  same  principle,  that  an  award  of  an 
"  arbitrator  is  conclusive  on  the  parties  to  the  submission. 
The  bringing  of  this  action  is  a  fraud  on  that  order. 

BXyLEY  J.  We  are  all  of  opinion  that  there  ought 
to  be  a  new  trial  in  this  case,  on  the  ground  that  the 
damages  were  beyond  all  question  disproportionate  to 
the  injury  which  the  plaintiff  had  sustained.  It  appears 
that  Bullen  had  acted  with  great  forbearance  towards 

Went- 


1829.        Wentmorih.    Tbcve  was  a  debt  oF  1800/.  due  from  Wetd* 
worth  to  BvBerij  and  an  action  being  depending,  BtdUn 

Wbktworth 

agahui  agreed  to  take  259/.  I  Is.  Jd.  at  a  future  day,  and  to 
accept  a  cognovit  as  security  for  the  residue  of  the  debtr 
That  security  was  unadvisedly  taken,  because,  when 
once  an  execution  upon  a  judgment  is  taken  against  the 
body,  all  the  remedy  on  the  judgment  is  gone.  BuUen 
.did  not  sne  out  execution  until  a  considerable  period 
after  the  time  when  the  259/.  ought  to  have  been  paid, 
and  he  then  issued  u  capias  ad  satisfaciendum,  with  a 
direction  to  levy  not  259/.  1  Is.  7d.,  but  the  whole  amount 
of  the  debL  In  that  respect  be  was  wrpng,  but  the  jury 
gave  damages  gready  disproportionate  to  what,  upon  a 
sober  consideration  of  the  subject,  ought  to  have  been 
given,  and  upon  that  ground  we  are  of  opinion  that 
there  ought  to  be  a  new  trial  on  payment  of  costs.  My 
Brother  Parke  entertains  doubts  whether  the  acdoo  be 
maintainable.  Tlat  circumstance  may  perhaps  induce 
the  parties  to  come  to  some  arrangement  instead  of 
having  another  expensive  trial  at  tfie  assizes. 

LiTTLEDALE  J.  concurred.  • 

Parke  J.  I  agree  with  the  rest  of  the  Court  that 
there,  should  be  a  new  trial  on  the  aground  of  excessive 
damages,  but  I  feel  ccmsiderable  doubt  whether  the 
action  is  maintainable. 

I  am  satisfied  that  an  action  for  issuing  execution  for 
too  much  will  lie.  It  is  in  substance  an  action  for  a 
.  breach  of  contract;  by  the  cognovit  the  plaintiff  gave 
judgment  on  terms ;  those  terms,  wheo  acceded  to,  con- 
stituted an  agreement  between  the  parties,  which  was 
founded  on  a  good  consideration ;  it  was  in  consideration 

that 


&at  tiie  pUttoliff  ocmfisssed  jadgmenty  the  defendane  18S9. 
vndertook  to  Usu6  execution  for  2592.  only,  that  is,  he 
Biidertook  not  merely  that  the  plaintiff  siiould  be  let  out 
on  paying  259/*,  but  that  he  should  always  be  in  a  con- 
dition to  be  let  out  whenever  he  chose  to  pay  the  8um«r 
Such  a  limitation  of  the  sum  could  only  be  accomplished 
by  li  direction  t^  the  sberii^  either  by  memorandum  in** 
dnrsed  on  the  writ,  or  by  some  note  or  pard  order  to 
discharge  him  on  payment  of  the  smaller  sum.  As  no 
suck^  direction  was  gireiiy  the  agraeroeiit  was  broken* 
It  would  hare  been  broken  by  nsaing  a  writ  without 
any  qualifying  memorandum,  and.  a  fortiori  with  a 
memoiusdnm  to  levy  a  larger  Aim.  It  is  said  that  tb^ 
pistntiff  sustained  no  damage,  for  he  was  luwiutty  im-» 
prisoned,  and  imprisonment  was  the  gravamen,  but  the 
tondkion  of  a  prisoner  is  materially  different  when  be  is 
charged  in  execution  fer  a  harge  and  for  a  small  sum; 
in  the  latter  case  his  friends  may  make  effi>rts  to  relieve 
him,  which  they  would  not  in  the  Ibrmer. 

An  applkation  to  the  eqnitable  jurisdiction  of  the 
Court  would  fall  short  of  doing  complete  justice^  for  it 
gives  no  damagesL  Sodi  on  ^ppficatkm  is  the  oidy 
remedy  where  the  right  is  an  equitaUe  one,  as  in  die 
case  of  bonds  where  execution  is  issued  for  too  much  i 
but  if  an  agreemmi  has  been  made  and  broken,  an 
action  must  on  general  priiiciples  lie,  and  it  is  no  answer 
to  say  that  there  is  anodier  remedy ;  still  less  a  defective 
remedy  for  the  wroug*  The  doubt  I  feel  arisen  from 
the  Judge's  order. 

It  was  urged  that  diis  order  was  in  the  nature  of  an 
award,  and  an  award,  if  good,  is  no  doubt  a  bar  to  an 
action  for  a  matter  referred :  but  a  Judge  acting  upon 
interlocutory  motions,  is  in  no  respect  an  arbitrator ;  he 

decides 
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decides  no  cause  of  action,  none  are  meant  to  be  referraj 
to  him.  I  think  it  clear  that  the  order  is  no  fuiswer  to 
this  action  on  that  ground*  But  in  coDsideriBg  the 
terms  of  this  order,  I  am  inclined  to  think  that  there  is 
evidence  of  a  mutual  agreement  between  th^  pjvrtiesr 
upon  good  consideration,  to  forego  the  a^QP  fi)r 
charging  the  plaintifiP  in  execution  for  top  m^oh  m»d  an 
agreement  giving  the  plaintiff  a  remedy  for  the*  breach 
of  it,  or  an  accord  executed,  where  there  was  no  re* 
medy  by  action  upon  the  accord  itself,  is  a  bar  io  an 
action  for  unliquidated  damages,  C(m  Y^  Belter  (a), 
Cr^s  V.  Harris  (b).  Now  though  thefe  is  do  remedy 
for  disobedience  of  a  Judge's  order  (as  siicb^  by  one 
of  the  parties  against  another  by  action,  but^by  attach- 
ment merely,  yet  if  it  be  made  by  the  consent  of  bodi, 
and  is  founded  on  a  binding  agreement,  an  action  will 
not  the  less  lie  upon  that  agreement,  though  it  have 
also  the  additional  sanction  of  a  Judge's  order.  The 
contract  of  the  parties  is  not  the  less  a  contract^  and 
subject  to  the  Incidents  of  a  contract,  because  there  b 
superadded  the  command  of  the  Judge.  The  case  of 
an  agreement  to  refer  by  order  of  a  Judge,  is  a  iiimiliar 
instance ;  many  actions  being  brought  upon  such  agree- 
ments. 

Now  upon  reference  to  this  order,  though  it  is  not 
drawn  up  by  consent^  the  question  is,  whether  we  do  not 
infer  necessarily  from  its '  provisions  that  it  '^as  so. 
What  was  ordered  to  be  done,  the  Judge  had  no  power 
to  order  without  consent,  he  could  not  properly  dis- 
charge from  the  execution  altogether,  because  it  was  for 
too  much ;  he  could  not  order  the  parties  to  give  and 


(a)  Sir  T.  Raifn^  450. 


{h)  Cartk.  187,  ISS. 
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fiMet>€  a  rtew  warrant  6f  attorney  withont  «uch  con-  184*. 
ileiit^<  I  "diink^tberefere,  that  it  must  be  intended  that 
belh  fiatti%B'agreed^  wken  the  order  was  drawn  up.  Is 
]|  Atti  tO'bis  cottsideji^  ad>  a  conditional  order,  as  if  it 
IhmI  hdi^n^lbeil*  «xfirQl^sed^'<in  case  JVentworih  chooses  to 
be'dibebft^gedji  he^shttll,  ^n  giving  a  new  warrant  of 
dttolrtiey,  'W9d  in  thai  ^se  he  must  undertake  not  to 
bring*  iin'iMcMi;  ot  i)»  it  to  be  deemed  a  mutual  agree- 
ment'^the&'icoiKipletely  made^  that  BuOerij  the  plaintiff 
iA*^ibt  fli^t  Miction j  should  discharge  JVentworth  the  de- 
fi^alit^'&Vth^iritb,*  Bidkfi  thereby  consenting  to  an  un- 
(SMdIttoiml  dischtfige^^aAd  the  defendant  WentwortJt 
agreeing 'to  Imng  noactio^?  Did  Btdlen  mean  to  con- 
sdit  Ihar  W^itwdrth  'sholild  have  his  opCion  either  to 
bring  his  action  or  be  discharged  conditionally;  or  did 
liotii  parties  mean  that  the  discharge  was  at  all  events  ta 
tabe^ -place  unconditionally,  and  the  action  at  all  events 
abandoned  ?  My  opinion  inclines  to  the  latter  construe- 
iton,  and  therefore  it  seems  to  me  that  the  action  is  not 
maintainable. 
^      '        '  '  Rule  absolute  for  a  new  trial# 


/     Blacret  iagainst  Blizard  and  Another. 
J.      i    . 

pROHIBi;rjQN.    The  declaration  alleged  that  tbe  The  commit- 

defendants -contriving,  &c.  had    lately  cited   the  building  and* 

plaintiff  befoY]e,.and  drawn  him  into  a  plea  in  the  eccle-  cbJi^^haT. 

ing,  punoaQt 
to  theirtttutes  56  O.  S.  c.45.  and  fhe  59  G.5.  c  30.,  appointed  twenty  ait  persons  to  be  a 
wlect  Testry,  for  the  care  and  management  of  a  church,  and  aU  matten  relating  thereto  t 
mid,  that,  io  order  to  donstitute  a  good  asaembly  of  the  select  Testry  ao  appointed,  there 
must  be  present  a  majority  of  the  number  (vir.  fourteen)  named  in  the  appointment;  and, 
therefore,  that  a  rate  for  the  repair  of  the  church,  made  at  a  meeting  wheie  there  was  not 
such  a  migority,  was  illegal,  and  that  payment  of  such  a  rate  could,  not  be  enforced  in  the 
ecclesiastical  coort, 

aia^tical 
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1829.  ^asti^  eowrt,  to  compel  him  to  pay  a  certain  rate 
„  '  made  to  defray  the  vepairs  of  the  church  of  (he  district 
parish  of  5^  Matthetxfi  Brixtcfn^  in  the  parish  of  Lambeth^ 
in  the  coanty  of  Surry,  by  libelliDg  in  the  spiiitblil 
court  against  the  plaintiff  in  mahner  following;  that  pur- 
suant to  the  provisions  of  the  58  G.  !3.  c.  45.  and  die 
^9  6.  S.  €.  lS4*.y  an  additional  church  was  erected  in 
the  parish  of  St.  Maty^  Lambeth^  in  the  said  county; 
that  the  eotaimissioners  Under  those  acts,  with  the  con- 
sent of  the  diocesiin,  determined  that  it  should  be  d  diS' 
trict  churchy  tod  be  called  &.  MdMew,  Brixton  i  that  it 
was  consecrated^  tod  that  eVer  since  such  consecration 
divine  service  w^  ))erform^  therein ;  that  his  majesty, 
by  order  in  council  on  the  20th  of  November  ]824y 
directed  a  district  or  portion  of  Uie  said  parish  to  be 
assigned  to  the  new  church,  and  th^.same  was  assigbed 
thereto  t  and  the  commissioners  appointed  by  the  afore- 
said acts,  by  an  Instrument  in  writing  under  th^ir  commoh 
seal,  with  the  consent  of  the  then  Lord, Bishop  of  Wtn- 
Chester  J  appointed  the  Rev.  G.  D.  rector  of  the  parish  of 
St.  Mar^i  Lambeihf  the  Rev.  E.  R.  the  licensed  curate 
of  the  said  district  church,  and  several  other  persons 
therein  mentioned,  being  twenty-six  substantial  inha- 
pitants  of  the  said  district,  and'  their  successors^  to  be  a 
select  vestry  for  the  care  and  management  of  the  church 
of  Stp  Matthew^  Brixton^  and  all  matters  and  things 
relating  thereto,  and  with  all  such  |>owefs  and  autho- 
rities as  the  cdmmissionets  (with  the  advice  of  the 
Btshbp  of  Winchester)  were  authorized  and  empowered 
to  appoint  a  select  vestry  for  the  care  and  management 
of  the  churches  built  under  the  authority  of  the  said 
acts  of  parliament ;  and  that  such  select  vestry  and  their 
successors  afterwards  had  and  then  did  manage  the  con- 
cerns 
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cerns  of  the  said  district  church  of  St.  Matthew^  Brixton^       1S29. 
and  all  matters  relating  thereto;  that  certain  sums  of 
money  being  required  to  defray  the  necessary  expenses 
relating  to  the  repairing  the  district  church,  a  meeting 
of  the  select  vestry  of  that  church  was,  on  the  2d  of 
August  18279  held,  and  at  such  meeting  the  said  select 
vestry  had  resolved,  with  the  concurrence  of  the  church- 
wardens, that  a  rate  for  and  towards  the  repairs  of  the 
said  district  church  should  be  made^  and  that  every 
inhabitant  and  occupier  of  lands,  messuages,  tenementSy 
&c.  rateable  within  the  district  should  be  taxed  and  pay 
after  the  rate  of  Sd.  in  the  pound,  and  that  after  the 
select  vestry  had  so  resolved,  a  rate  was  accordingly 
made  by  them,  and  on  the  1 1th  of  August  that  rate  was 
duly  allowed  and  confirmed;   that  the  plaintiff  was 
rated  at  12;.  6d.^  being  at  the  rate  of  Sd.  in  the  pound 
for  the  yearly  rent  of  50/.,  and  at  the  time  of  making  that 
rate  was  a  parishioner  and  inhabitant  of  the  district 
of  St.  Matthew^  Brixton^  and   occupied   a  house  and 
premises  of  the  annual  value  of  at  least  50/.,  and  was  by 
the  rate  aforesaid  duly  and  justly  rated  at  the  sum  of 
125.  6d.\  that  the  defendants  at  the  time  of  making  the 
rate,  and  commencement  of  the  suit,  were  churchwardens 
of  Brixton;  that  the  said  125.  Sd.  so  rated  upon  the 
plaintiff  was  then  due  to  them ;  that  the  plaintiff  had, 
upon  request,  refused  to  pay  the  rate;  that  in  conse- 
quence of  plaintiff's  refusal  to  pay  the  rate,  the  defend- 
ants, in  virtue  of  the  powers  contained  in  the  53  G.  S. 
c.  127.,  summoned  the  plaintiff  before  two  justices,  when 
he  objected  to  the  validity  of  the  rate,  whereupon  the 
justices  declared,  that  under  the  said  act  53'G.  3.  they 
had  no  jurisdiction,  and  that  the  validity  of  the  rate 
must  be  determined  in  the  ecclesiastical  court.     The 
VouIX.  SK  dedar- 
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18S9.  declaration  then  averred,  that  the  rate  mentioned  as 
aforesaid  was  mode  and  subscribed  at  a  meeting  of  the 
said  select  vestxy^  at  which  meeting  a  mqjorihf  of  th 
select  vestrymen  ticere  not  present^  but  only  the  church' 
nsardens  anifioe  others  of  the  sdect  vestry  ^  and  was  made 
for  and  towards  the  repairs  of  the  said  district  church; 
that  although  all  the  before-mentioned  matters  and 
things  were  proved  to  the  ecclesiastical  court,  and  the 
plaintiff  alleged  and  shewed  to  the  spiritual  Judge  that 
the  select  vestry  had  no  right  either  by  the  said  acts  of 
parliament  or  otherwise  howsoever  to  make  any  such 
rate  for  repairs  of  the  said  district  church,  and  that  the 
true  intent  and  meaning  of  any  act  or  acts  of  parliament 
ought  to  be  tried  and  determined  at  the  common  law  in 
the  king's  court  of  record,  and  not  in  the  ecclesiastical 
court,  and  that  the  rate  was  not  made  and  subscribed 
by  a  sufficient  number  of  the  select  vestry,  and,  there- 
fore, prayed  the  spiritual  Judge  to  reject  the  said  libd 
and  dismiss  the  said  suit,  nevertheless  the  spiritual 
Judge  had  admitted  the  libel.  The  declaration  con- 
cluded in  the  usual  form,  that  the  defendants  continued 
to  prosecute  the  plea  in  the  ecclesiastical  cour^  not- 
withstanding the  king's  ,writ  of  prohibition.  The  de- 
fendants demurred  generally  to  the  declaration.  Joinder 
in  demurrer^ 

Comyn  in  support  of  the  demurrer.  There  are  two 
.questions  in  this  case ; .  first,  whether  a  select  vestry 
appointed  by  the  commissioners  for  building  new 
churches  pursuant  to  the  power  vested  in  them  by  the 
59  G.  S.  c.  134.  5.,30.,  has  authority  to  make  a  rate  for 
the  repairs  of  a  church  ;  or,  whether  such  rate  must  be 
imposed  by  the  parish  at  large;  and^  secondly,  assuming 

that 
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chapels  are  to  be  made  by  the  districts  to  which  they 
respectively  belong,  by  rates  to  be  raised  within  the 
district,  in  like  manner  as  in  case  of  repairs  of  churches 
by  parishes.  Now,  by  common  law  a  rate  for  the  re- 
pair of  a  church  might  be  made  by  the  parishioners  and 
churchwardens ;  or,  if  the  parishioners  did  not  attend 
after  notice,  by  the  churchwardens  alone*  A  select 
vestry  is  a  representative  body  of  the  parish,  con- 
sisting of  substantial  inhabitants  of  the  district  If 
after  notice  the  vestrymen  do  not  attend  a  meeting 
convened  for  the  purpose  of  imposing  a  rate,  it  would 
seem  that  it  might  be  imposed  by  the  churchwardens 
alone. 

J.  Evans  contra.  It  is  a  general  rule  of  law,  that 
whenever  a  power  of  a  public  nature  is  given  by  law  to 
a  definite  body,  it  must  be  executed  by  a  majority  in 
number  of  the  persons  constituting  that  body.  That 
was  considered  to  be  the  rule  of  law  in  Grindleyy. 
Barker  (a),  Cook  v.  Laoeland  (ft).  In  those  cases  the 
bodies  to  which  the  rule  was  applied  were  not  int^pral 
parts  of  a  corporation.  There  is  no  distinction  in  this 
respect  between  a  definite  body  created  by  the  king  by 
virtue  of  his  prerogative  alone,  and  one  created  by  an 
appointment  made  by  commissioners  in  execution  of  a 
power  given  to  them  by  act  of  parliament.  The  reason 
assigned  for  the  rule  in  the  former  case  is,  that  where 
by  charter  the  crown  constitutes  a  corporate  body,  or 
any  integral  part  of  a  corporate  body,  composed  of  a 
certain  defined  and  specified  number  of  individuals,  and 
by  the  same  charter  gives  certain  powers  and  authorities 

(*?)  1  Bei.  .J  PwiV  S29.  (ft)  3  Bifi,  f  l^«  31* 
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to  the  body  so  constitated,  it  cannot  be  supposed  that  l^^d. 
the  crown  intended  that  the  power  and  authority  so  ^ 
given  to  a  body  consisting  of  such  a  defined  number  of  ogamst 
personsy  should  be  exercised  by  a  much  smaller  num- 
ber, as  by  only  two  or  three.  Rex  v.  BeUringer  (a),  Bex 
V.  Devonshire  (6),  Bex  v.  Greet  {c)*  That  reason  applies 
to  a  definite  body  created  by  act  of  parliament  as  well 
as  to  one  created  by  the  crown.  Here  the  select  body 
claim  a  power  of  making  rates,  and  taxing  the  inhabit- 
ants, —  a  power  as  important  as  any  possessed  by  any 
corporate  body.  If  it  be  necessary,  therefore,  in  the 
case  of  a  corporate  body  created  by  the  crown,  that  a 
majority  of  each  definite  part  must  be  present  at  a  cor- 
porate meeting,  it  seems  to  fdllow,  by  parity  of  reason, 
that  to  constitute  a  good  meeting  of  a  select  vestry  created 
by  act  of  parliament  to  discharge  a  public  trust,  a  ma- 
jority of  the  members  constituting  that  body  must  be 
present. 

Bayley  J.  I  take  it  to  be  a  general  rule  of  law^ 
that  where  a  public  trust  is  to  be  executed  by  a  de- 
finite nuiiiber  of  persons,  it  must  be  executed  at  a 
meeting  where  a  majority  of  that  number  is  present, 
unless  there  be  a  usage  or  custom .  to  the  contrary.  It 
is  difierent  from  a  trust  or  power  of  a  private  nature, 
for  that  must  be  executed  by  all  the  persons  to  whom 
it  is  given.  There  are  several  cases  which  bear  upon 
this  subject,  and  which  fully  warrant  the  position  which 
I  have  stated.  In  Cook  v.  Loveland  (d\  the  crown  by  ' 
letters  patent,  granted  to^  the  master  and  wardens  of  the 
corporation  of  bakers  (there  being  four  wardens),  by 

(a)  4  r.  fl.  810.  {b)  IB.^C.  609. 

(c)  8^.  J-C.36J.  (</)  2Bos.^PiU.S\, 
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themselves  or  their  deputy  or  deputies,  fiiH  power  to 
overlook  and  correct  the  trade  of  baking;  and  it  was 
heldi  that  the  master  and  one  warden  eould  not  justify 
entering  the  house  of  a  baker  to  overtook  bread ;  for  if 
they  acted  as  principals,  they  did  not  amount  to  a 
majority  of  the  persons  to  whom  the  power  was  given, 
and  if  they  acted  as  deputies,  it  should  have  appeared 
that  they  were  appointed  by  the  majority.  In  Sex  v. 
Beest(m{a\  the  statute  9  6. 1.  c.*l.  s.  4.  having  enabled 
the  churchwardens  and  overseers,  with  the  consent  of 
the  major  part  of  the  parishioners,  to  contract  for  the 
providing  for  the  poor,  it  was  held  not  to  be  neces- 
sary that  all  the  churchwardens  and  overseers  should 
contract,  but  it  was  considered  to  be  clear  that  the 
concurrence  of  a  majority  was  essential.  In  WitkneU 
V.  Gartham  (6),  a  power  granted  by  d^ed  to  appoint  a 
schoolmaster  to  an  ancient  foundation,  given  to  the 
vicar  and  churchwardens  (of  whom  there  were  eleven), 
and  in  case  of  Uieir  neglect  in  appointing,  then  to 
devolve  to  two  corporate  bodies  in  succession ;  and  to 
result,  in  the  dernier  resort,  to  the  same  vicar  and 
churchwardens,  to  whom  also  the  general  power  of 
managing  the  trust  was  committed,  was  held  to  be 
well  executed  by  the  vicar  and  a  majority  of  the  diurch" 
^wardens.  It  seems  to  have  been  considered  that  an 
appointment  by  less  than  the  majority  would  be  bad. 
Latorence  J.  says,  "  In  general  it  would  be  the  under- 
standing of  a  plain  m&n,  that  where  a  body  of  persons 
is  to  do  an  act,  a  majority  of  that  body  would  bind 
the  rest.*'  It  is  clearly  established,  that  where  in  a 
corporation  there  is  a  definite  body,  a  majority  of  that 


(a)  3  T.  R.  59S. 
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definite  bod;  must  not  only  exist  at  the  time  when  any  U29^ 
act  is  to  be  done»  but  a  majority  of  that  body  must 
attend  die  assembly  where  such  act  is  to  be  done.  Rex 
V.  BeUringer{a\  Bex  v.  MiUer{b\  Bex  v.  B(mer{c). 
In  The  Queen  v.  The  BaUiffi  <^  Ipsmch  {d)j  HoU  C.  J. 
lays  it  down,  that  unless  a  commision  of  the  peace 
nominates  a  quorum,  all  the  justices  appointed  by  it 
must  atjtend  at  a  sessions.  In  Grindky  v.  Barter  {e) 
the  point  decided  was,  that  if  a  power  of  a  public 
nature  be  committed  to  several,  who  all  meet  for  the 
purpose  of  executing  it,  the  act  of  the  majority  will  bind 
the  minority.  But  it  is  impossible  to  read  that  case 
without  seeing  that  the  Judges  were  of  opinion  there 
must  'be  a  majority  of  the  body  present  No  case  has 
been  cited  to  shew  that  any  number  less  than  a  ma* 
jority  of  a  definite  body,  is  capable  of  doing  any  act 
which  that  body  is  authorized  to  do.  Here  the  select 
yestrymen  were  called  upon  to  do  an  act  requiring 
judgment  and  discretion,  and  calculated  to  affect  the 
property  of  others.  Unless  it  be  essential  to  constitute 
a  good  select  vestry,  that  there  should  be  a  majority  in 
number  of  those  constituting  the  body,  it  would  be  im« 
possible  to  predicate  what  number  would  be  necessary. 
In  the  case  of  an  ancient  select  vestry,  the  number 
might  possibly  be  ascertained  by  custom  or  usage;  but 
even  that  custom  or  usage  must  be  presumed  to  have 
been  founded  on  some  quorum  clause  contained  in  the 
instriiment  by  which  the  select  vestry  derived  its  au- 
thority from  the  parishioners.     But  in  the  case  of  a 

(fl)  4  T.  fi.  810.  (b)  €  T.  R,  96B. 

(c)  IB.iC*  492.  (rf)  2  Ld.  Raym.  1282. 

(e)  1  Aw.  f  PiJ.  229. 

S  K  4  modem 
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16S9I  modem  select  vestry,  where  the  number  caondt  be 
_^^^  ascertained  by  usage  or  custonii  the  public  would  have 
DO  security  that  there  should  at  all  dmes  be  a  number 
of  vestrymen  sufficient  to  discharge  the  duties  committed 
to  the  vestry,  unless  the  rule  of  law,  which  requires  that 
a  public  trust  committed  to  a  definite  number  of  per- 
sons should  be  executed  at  a  meeting  where  a  nMycSrity 
of  that  number  is  present,  prevails.  If  the  kgidaluic 
thou^t  that  a  greater  number  than  the  majority  of 
those  constituting  the  vestrymen  should  in  any  parti- 
cular case  attend,  they  might  have  so  provided  in  exr 
press  terms,,  as  they  have  in  one  instance,  by  the  58  G*  8. 
r.45.  5.60.  But  I^ink  that  in  all  cases  where  the 
legislature  have  not  expressly  so  provided,  the  general 
rule  of  law  ought  to  previuK  That  being  so,  the  rate 
which  was  imposed  at  a  meeting  of  the  select  vestiy, 
where  there  was  hot  such  a  majority  present,  is  bad. 
The  judgment  of  tlie  Court  must,  therefore,  be  for 
the  plaintiff.  I  have  mentioned  the  point  to  Lord 
Tenterden  (a),  and  he  concurs  in  the  judgment. 

:  LiTTLEDALE  J.  It  is  a  well-established  rule,  that  in 
order  to  constitute  a  good  corporate  assembly  in  the 
'Case  of  a  corporation  consistmg  of  a  definite  and  inde- 
finite body,  there  must  be  presei^  a  majority  of  that 
number  of  which  the  definite  body  consists,  although 
it  is  not  necessary  that  there  should  be  a  majori^ 
of  the  indefinite  body.     Now  a  select  vestry  is  a  defi- 

(a)  Hw  same  question  had  been  argued  at  the  sittings  in  banc  after 

last  Easier  tenn,  in  a  ouise  of  Freeman  t.  Afeymott,     But  the  Court 

haling  been  inrormcd  that  the  same  point  was  "depending  in  this  case,  da- 

;  fenred  their  judgment.     After  the.  Court  had  delivered  judgment  in  thb 

case^  they  said  that  Freeman  ▼•  Mejfwtott  must  be  governed  by  it. 

nite 
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nite  body,  consisting  of  persons  having  a  special  public  1689^ 
trust  reposed  in  them.  They,  therefore,  resemble  in 
their  functions  a  definite  body  in  a  corporation.  It  has 
been  said  that  corporations  derive  their  powers  irom 
charters  granted  by  the  crown,  and  that  the  rule  laid 
down  that  a  majority  of  a  definite  body  must  be  present 
to  constitute  a  good  corporate  assembly  is  one  deduced 
by  construction  firom  the  terms  of  the  charter  and  the 
presumed  intention  of  the  grantor.  It  may,  however, 
be  fairly  supposed  that  the  king  would  grant  to  cosporate 
bodies  powers  consistent  with  the  general  rules  of  law. 
There  may  be  two  objects  in  appointing  a  select  vestry. 
One  may  be  to  prevent  tumultuous  meetings, :  which 
might  otherwise  occur  in  populous  parishes,  if  the  whole 
body  of  the  parishioners  were  called  upon  to  meet. 
Another  may  be,  that  in  all  cases  there  should  be  a 
sufficient  number  of  persons  to  execute  the  duties 
reposed  in  the  vestry.  The  latter  object  can  only  be 
attained  by  requiring  that  some  specific  number  of  the 
select  vestrymen  should  be  present  to  constitute  a  good 
assembly.  The  statute  58  6.  S.  c.  45.  s.  60.  has  in  one 
•instance  required  the  concurrence  of  four  fifths  of  the 
select  vestrymen.  But  in  other  cases  it  does  not  in 
terms  require  any  specific  number.  I  am  of  opinion 
that,  by  analogy  to  coiporations  and  other  cases  where 
public  in  contradistinction  to  private  trusts  are  to  be 
executed  by  definite  bodies,  there  ought,  to  constitute  a 
good  assembly  of  a  select  vestry,  to  be  present  a  majority 
in  number  of  the  persons  who  constitute  the  select 
vestry.  There  not  having  been  siich  a  majority  pre- 
sent at  the  meeting  where  the  rate  in  question  was 
imposed,  it  is  bad,  and,  consequently,  there  must  be 
judgment  for  the  plaintifi. 

Pabke 
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1829.  Paxke  J.    The  same  rule  of  conatrtictioa  ongbt  to 

prevail  in  a  statute  whereby  the  kiog^  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal)  and 
commons,  in  parliament  assembled,  grants  certain 
powers  of  a  public  nature  to  a  definite  number  of 
persons,  a^  in  a  darter  whereby  the  king  by  virtue 
of  hb  prerogative  alone  grants  similar  powers  to  a 
definite  body.  It  was  cleariy  established  in  Bex  v. 
BeUrmger{a\  as  a  rule  of  constructbn  applicable  to 
charters,  that  where  the  king  grants  that  the  mayor 
and  common  clerk  for  the  time  being,  and  the  oooh 
mooB  council  for  the  time  being,  or  the  major  part  of 
them,  shall  elect  (the  common  council  being  a  definite 
body  consisting  of  thir^-six)  a  majority  of  the  whole 
number  of  thirty^six  must  meet  to  form  an  elective 
assembly,  and  that  if  the  corporation  were  ao  reduced 
that  so  many  did  not  remain,  no  dection  could  be  bad 
•at  all.  This  rule  was  recognized  in  the  late  case  of  The 
King  v.  Greet  {b\  though  from  the  very  special  terms 
of  the  charter  it  was  held  not  to  govern  that  case. 
Assuming,  therefore,  that  the  king  might  by  virtue  of 
his  prerogative  constitute  a  definite  number  of  persons 
to  be  a  select  vestry  to  manage  the  a£Burs  of  a  parish, 
and  that  he  had  by  charter  constituted  twenty-six  per- 
sons to  be  a  select  vestry  to  manage  the  afiairs  of  the 
district  of  St.  Matthew^  Brixton^  in  the  language  used  by 
the  commissioners  acting  under  the  authori^  of  the  act 
of  parliament,  it  is  quite  dear  that  to  constitute  a  good 
select  vestry  capable  of  doing  any  act  which  such  a  body 
was  authorized  to  do,  it  would  be  essential  that  there 
«hould  be  present  a  majority  of  the  number  of  twenty- 

(a)  AT.JL  810.  (6)  ^B.^C  369* 

six. 
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'  \,      Doe  on  the  Demise  of  W.  Wilkins  against  The 
.  -  Marquis  of  Clevej.  AND  ^dJosEPH  Parsley. 

Fo»e8»on  of  t^jECTMENT.     At  the  trial  before  Gaselee  J.  at  the 

time  less  than  Spring  assizes  for  the  county  of  Somerset^  1829»  it 

rfeoffee^ot  appeared  that  ^the  action  was  brought  to  recover  a  cot- 

«»5eMleof  **g^  *^4  g«^rden  situate  in  the  parish  of  Wringtofh  in 

^""iUindSll^"  that  county.     Tlie  lessor  of  the  plaintiflF  was  the  heir  at 

Dient  on  the  \q^  Qf  Q^g  John  Wilkins^  who  dieid  the  24th  of  February 

feoffment  (pur-  ^        ^ 

porting  to  have    1817.     The  defendant,  the  Marquis  of  Cteoelandy  was 

been  made  by        ■  - 

the  attorney       lord  of  the  manor  of  Wrington.     The  land  on  which 

pc^ntcdto  ihe  cottage  stood,  and  the  garden   thereto  belongingi 

tharhe  hiS"  ^^.  originally  part  of  the  w.aste  of  the  manor.     It  had 

^Mence'of^*  been  inclosed,  and  was,  forty  years  ago,  in  the  possession 

"f  that*iRict°**  ^^  ®°®  Charles  Lovell^  who  exercised  acts  of  ownership 

although  the  .  upon  it.     He  continued  in  possession  until  1812.     But 

deed  ia  pro- 
duced by  the      by  indenture  of  the  ISth  Jan.  1811,  made  between  him 
defendant^  at  ^^ 

the  desire  of  the  and  John  Wilktns,  in  consideration  of  SL  5s*  paid  to 
Sie  defendant  LoveUh^  John  WiUcins^  Lovell  gave,  granted,  sold, 
claim,  underit.  ^j^^^^  enfeoffed,  and  confirmed  to  J.  WUkins,  his 
heirs  and  assigns,  all  that  plot,  piece,  or  strip  of  garden- 
ground  then  in  ihe  possession  qfhim  Lovellf  and  situate  in 
the  parish  of  Wrington^  in  the  county  of  Somerset^ 
bounded  as  therein  mentioned,  together  with  all  ways, 
&c.,  to  hold  unto  and  to  the  use  of  JC  fVilkinsj  his  heirs 
and  assigns,  for  ever.  There  was  a  general  warranty 
for  tide,  and  a  power  of  attorney  from  Lvoell  to  Richard 
Gallop  and  Thomas  Gallop  jointly,  and  either  of  them 
severally,  to  enter  into  the  premises,  and  deliver  seisin. 
The  deed  was  executed  by  Lovell,  and  attested  by  two 
witnesses.  There  was  a  receipt  indorsed  and  signed; 
fiind  a  memorandum,  that  on  the  8th  of  February  1812 
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18f9.  The  learned  Judge  said,  that  be  should  leave  it  to  the 

'—^  jury  to  presume  the  fact ;  but  ia  case  a  verdict  should 

Dob  doDa 

WiLKtm  be  found  for  the  plaintidf^  he  would  reserve  to  the  de^ 


TheMirquitof  fendant  leave  to  move  to  enter  a  nonsuit,  if  die  Court 
of  King's  Bench  should  be  of  c^nion  there  was  not 
evidence  from  which  the  jury  ought  to  have  presumed 
Uvery  of  seisin.  The  question  was  so  submitted  to  the 
jury,  and  they  found  for  the  plainti£  A  rule  nisi  for 
entering  a  nonsuit  having  been  obtained, 


Mereaieiher  SeijU  and  Erie  now  shewed  canse.  Ia 
Bac.  Abr.  tit  Evidence^  648.,  it  is  laid  down,  *<  if  a  deed 
of  feoffment  be  proved,  and  the  possession  have  gone 
along  with  the  deed,  there  the  livery  shall  be  presumed, 
though  it  be  not  proved;  for  when  there  has  been  pos- 
session in  the  manner  that  the  deed  sets  forth,  it  founds 
a  very  strong  presumption,  that  the  possession  was  de- 
livered in  the  manner  that  the  deed  sets  forth ;  for  that 
there  should  be  a  contract  to  transfer  possession,  and 
that  possession  should  go  according  to  thai;  contract, 
are  such  concurring  circumstances  as  cannot  be  ao- 
counted  for,  unless  the  possession  was  transferred 
according  to  the  contract,  and,  consequently,  the  lively 
of  seisin  must  be  supposed  by  the  jury."  Here  the 
execution  of  the  deed  of  feoffment  was  admitted ;  and  it 
was  proved  that  possession  was  transferred  according  to 
the  contract  between  the  parUes  contained  in  the  feoffs 
m^it  It  was,  therefore,  properly  left  to  the  jury  to 
presume  livery  of  seisin.  Besides,  the  feoffment  upon 
which  the  memorandum  was  indorsed  that  livery  ef 
seisin  had  been  made  according  to  the  deed  was  pro- 
duced by  the  defendant.  It  is  a  rule  well  established, 
that  if  an  adverse  party  who  produces  a  deed  takes  any 

beneficial 
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beneficial  interest  under  it»  Burnett  v.  Lgfnch  (a),  Peturce       18S8* 
y.  Hooper  {b)^  Orr  v.  Monice  (r)*  or  has  recognised  it  as 
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a  valid  instraroenl^  Doe  v^  Heming{d)j  it  is  unnecessary      Wjlkim 


fivr  the  party  who  calls  for  the  deed  to  prove  its  execu-  iiieMaivu*s' 
lion.  Here  the  Marquis  of  Cleveland  by  granting  a 
beneficial  lease  to  the  widow  of  fVUUnSf  in  consideratioa 
of  her  giving  up  the  feofiment,  has  acknowledged  it  as  a 
valid  instrumeit  He  may  even  thereby  be  considered  to 
have  acquired  that  interest  which  Wilkins  fatmedy  had. 

Bompas  Seijt.  contriu  It  may  be  conceded  that  it 
was  competent  to  the  plauitiff  to  prove  livery  of  seisin 
by  evidenoei  dehors  the  instrument*  But  it  ought  not 
to  have  been  left  to  the  jury  to  presume  from  the  &cts 
proved  that  livery  of  seisin  had  taken  place.  It  is  un- 
doubtedly true^  that  long  possession  of  land  is  presump«> 
tive  evidence  of  title^  that  is,  not  only  of  the  existence 
of  the  needful  instruments  of  conveyance,  but  of  the 
observance  of  all  such  acts  and  solemnities  as  are  re- 
quisite to  make  actual  assurances  vidid*  But  there  must 
be  an  undisturbed  enjoyment  of  land  or  of  an  easement^ 
fer  twenty  years,  to  constitute  this  presumptive  titlei 
The  same  length  of  fi>rbearance  unaccounted  for  in  the 
case  of  pecuniary  demands  is  presumptive  evidence  of 
payment.  The  same  principle  must  apply  to  this  case. 
In  Imckv.  Clarke{e\  Coke  C.  J.  says,  <<  If  a  deed  of 
feoflBnent  be  given  in  evidence  to  have  been  made  forty 
years  past,  but  it  cannot  be  proved  that  livery  was 
made,  yet  if  possession  has  all  along  gone  with  the 
deed,  this  is  good  evidence  to  the  jury.''  In  Biden  v. 
Laoedtofi  cited  in  Vernon^  196.,  it  is  said  after  long  poa- 

(o)  SB.^C,  589.  (b)  3  Taunt.  $0. 

(c)  ZB.^B.  139.  (</)  6  J9.  4-  C.  28. 

(e)  MolU  Rtp.  132.  pU  9. 

session, 


iB99*       sessioiiy  m^  ^neht^fioe  yearsy  litery  and  seisin  shall  be 
Ji~"       ffresHtned.    In  ;Btfa  t;  JUcj/rf  fa)  M^DmM  C.  B.  ^as  of 

Vox  dmia 

WifiKim      opifimt  that  if  might  be'pfeSumlatt' nft^'  t#ehty  yearaf 
TheMn^uisof  enjoyrtMOU^'  In  tbis-OB^e  oftly  seyentfeeh  years  huve 
^^*^''^*'^'^'    elapsed  fUiUe^the  exeeudori  6f  the  ^feoffiheht,  and  the 
premises  «ince  September  1895  huve  ^been  held  'under  a 
lease  i^^giiwted  6y  th^ 'defei^daiit;  'S^6diMfy,'  ftiis  case 
'  docte  mbt  ftlt  li^ithth'Uh^  i)i4iidple  of  tMi> ttt^>Brhlcfa 

hK¥6  beteti  cited  on  the*  other  side,  to  slite^  fhfit  iirhere  a 
deed  ealled  fot'by  ohe  -patty  !s  producM  by' another 
proof  'of  the  eltectrtioii'  is  titinel^es^airy.  H)sf  e  the  Mar- 
quis ^Ct^oekmd  has  neve^'clafbed'any  Sbt^rM  under 
die  feoffm^ht,^  tioi-  has^*he'etkr'adihitted'tt  to'  be 'a  valid 
instttftnetitt'biY^'th^  tohttaiy,  "he  ha^  always  disputed 
its  vaMdit^i  "Besides;  her^  it  lAras '  tieciess^i'y  for  the 
plaindff  Id'  [iro^e  Aot'  merdy  the  es^^^lSon  of  the  instru- 
ment, hnVu  fact  wholly 'independent,  viz.  livery  of  seisin. 

Lovd<TdNTEKit>s)i  C'J^.  TheleissoroPthepl^tiflPmust 
recover  by  his  ^ownt  itredgthr.  (Here  he  claitrts  as  heir  at 
law.  He  mu§t^  thel^efore,'  sbdiv^  a 'fteefaold  btkrest  in 
bimself^trr^lHsiancJiMSerr^  -The" pro^^clf 'mode* wonid  have 
been»lo  %\Mm^i}Mi  Leiddl^eeStdBSA  his  a«(ctetM^.  I  do  not 
meari^to'^deoide^  thu^  eVenif  a  fefoflfaient  anUi  livery  of 
sdsin '  YkiA'  tie^n « daly  proved'  it  would  have  constituted 
a  good 'tide  under  the  eircdihastances  of  this  case(&). 
But  assutaing  Aat  it'wo«dd,''ki'^Merti>"make  a  good 
title  by  fedBTment  ifa^e  niust  be  liP^er^^of '^sin.  It 
was  pv^md  <k  adaiill;ed  JH^this  ease^  #ilit  there  was  a 
chanjeroftfeoffbeiit'^  l^e'Mly'qiie^ttion  is,  whether 
•livery  of  steisiif^  was  pt^ved,  ^or-t  «6ukl  under  the  cir- 
cumstances of  the  case  be  presumed;    The  length  ^ 

(a)   Wi^hifo,  1S5. 

(»)  SM2>oey.4rittmkon,3  P.  4^  (7. 415.   /lo»  t.  CbrAv,  8^.4'C.7I7. 

time 


1829.  which  it  wts  incumboit  on  the  plaintiff  to  prove  fo  make 

^  oot  a  titles    Bat  as  those  who  condocted  the  plaintiff^s 

Dos  dciD*  ^     •    ,  ft 

WiuuNs  case  may  have  saf^iosed  that  the  admissioD  of  the 

OJffOHtt 

■Dm  Marquikof  fisofiment  included  that  of  the  fact  of  livery^  I  think  the 

^'  rule  should  be  made  absolute  for  a  new  trial  only* 


Baylet  J.  The  indorsement  on  the  feoffinent  is  a 
mere  memorandum  that  Gallop  did  a  particular  act.  It 
is,  therefore,  an  assertion  by  Chard,  not  upon  oath,  that 
he  saw  another  party  do  that  act.  It  was  not  receivable 
in  evidence.  It  was  probably  made  to  enable  Chard,  at 
any  time  afterwards,  to  ^1  the  matter  to  his  reoollection, 
and  give  positive  evideoice  of  the  fiict  of  livery  of  seisin. 
It  was  not  admisidble  in  evidence,  on  the  ground  that 
the  instrument  came  out  of  the  possession  of  the  adverse 
party.  The  defendants  do  not  claim  under  the  feoff- 
ment. If  the  feoffment  had  the  effect  of  transferring  to 
WUkinSi  and  those  cleinung  under  him,  the  interest  in 
the  premises,  still,  in  order  to  enable  the  Marquis  of 
Cleveland  to  take  any  interest  under  it,  there  shoukl 
have  be^  a  conveyance  to  him  from  the  heir  at  law  ct 
Wilkins.  If  the  Marquis  of  Ckvdand  eannot  daim  any 
interest  under  the  feoffinent,  the  case  does  not  &11  within 
the  principle  established  by  the  authorities  cited  on  the 
part,  of  the  plaintiff 

LiTTLEDALE  J.  I  am  of  Opinion  that  it  was  necessary 
for  the  plaintiff  to  prove  the  foct  of  livery  of  seisin  in 
this  case.  It  might  have  been  proved  by  calling  the 
attorney  who  made  the  livery,  if  he  had  been  alive;  or, 
if  he  were  dead,  by  calling  some  other  person  who  was 
present  at  the  time  when  livery  was  made.  If  there  were 
no  such  person,  other  evidence  might  have  been  given. 

It  is  said  that  the  possession  of  the  premises  by  WU* 
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1829.        takes  an  interest  Under  it,  or  where  he  has  admitted  the 

■  "  ""      instrument  to  be  valid.    'llere  the  Marquis  of  Cleveland 

Wmuytf '     took  no  interest  linder  the  fciomnent,  nor  has  he  ever 

Th^Muqiiiiof  acknowledged  it  as  a  valid' instrument.    Then,  tiiere  not 

having  been  in  this  case  that  length  of  possession  which 

the  law  considers  necessarv  to  constitute  presumptive 

evidence  or  livery,  nor  any' proof  pF  tne  fict  of  livery,  the 

lessor  of  the  plaintiff -was  not  entitled  to  "recover.     But 

as  those  who  conducted  his  case  mav  have  beeii  misled 

by  the  terms  of  tlie  admissions, 'If  minic  the  rufe  ought 

to  be  made  absolute  for  a  new  trial. 

^  Riile  absolute. 

•       •  •     '  .  •       I  .  T,..|  ,.       ;.4         ,     .     ,.     . 

^""""^^hind^  TJ^^^  *°  appeal  agamst  an  order  of  two  mstices, 
log  her  ion,  on  whereby  jFT.  Webb,  his  wife  and  children,  were  re- 

illegitiiiiate  .  . 

chUd,  an  ap-      moved  from  the  parish  of  Stretton-'Upon'Dunsmore^  in  the 

prentice,  agreed        ^       ''  '''       *c    r .     iA\u      .'ft    'c^    T'..rr{ti      T 
with  the  intend-  county  of  ^rtt^Vit,  to  the  parish  of  Bourtpri'^upon-'Duins- 
ed  maiter,  that      '     "    \'      -^^'^  - '•'»*;!  j.*."  i- •  .Sdi:    '.i-    i^,.,ir*v    -•     .      . 
101.  should  be    V^^,^,  ^^,  ^^^  ^^^^  oc^unty,   the  sessions  confirmed  the 

inMTti?intiie    ^^^^?  subject  to  the^  ofunion  of  this  Court  on  the  follow- 

indentnre,  but     inir'case" 

thatheriiould    •     o.^^/T;  r»  i   ^j    ,^  ■     ,',|«f    ,/     ^^  f^  j|,.,i.  n..,-!  f.l  . 

receiTe  aome-         The  appellants  (the  parish  of  Bourton)  admitted  a 

thing  more.         •»  j' »  *  *i  »     \       *.^.,  •■  i     ..  .ii:..r  .»  »    , 

The  husband  of  primft  facie  settlement  by  birth  in  their  parish,  and  then 

themotherof         '  "    '   ^      <     "••  '  ''!•''!    ''W".    /'f>  »•♦■'»  ,.    ... 

the  apprentice    prpved  that  the  pauper  i\ad  served  inpre  than  forty  days 

paid  the  lOL.     :       J,./     *.  u       V  •  Ji'     1  '        r  ^'  •      I.- 

and Uie mother,  ^^  &  third  parish  under  an  indenture. of  apprenticeship, 

J22£^.^"       hesxixi^  ^ate  the  26th  of  Apr^l^  1 8 1 S.  '  ^This  indenture, 

uddtibe muter  ^^  wpondents  contended,  was  void  upon  the  following 
a  further  lum 

of  two  guineas  aad'a  half  f  Held  t  that  there  being  no  Talid-antractto  pi^  more  than  the 
■um  of  lOf.,  the  full  sum  received,  given,  paid,  secured,  or  contracted  for  at  the  time  of  die 
eiecution  of  Uie  {tMeMti^;'wis  InaeKad'td  ihte  hidefatttrfer withta4te  meiDSng  of  the  tfsiais 
8  Arnn,  c.  9.  «•  99.  th«t  it  waa  valid,  and  that  a  setUement  was  gained  by  lenrice  under  it 

evidence. 


< 
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efidence.  .  The  mother  of  the  pauper,  who.  was.  an 

illegitimate  child,  i^as  direqt^  by.  her  husband,  who 

was, not  the  father  of  the  child,  to  irive  a  premium  of 

10/.  and  no  i^ore.     The  master  required  20L     This  .      aDtsof 

amount  the  mother  refused  to  give»  but  came  to  a  private        nroir^"* 

understanding  with  the  master,  that  he  should  receive     ^^"■^**' 

something  in  addition  to  the  10/.,  but  what  particular 

sum  did  not  appear.     It  was  also  agreed,  that  the  sum 

of  10/.  only  should  be  inserted  in  the  indenture,  which 

was  accordipgly  donp.     The  stepfather  paid  the  pre? 

mium  of  10/^,  and  the  mother  paid  the  further  sum  of 

two  gijiineasr  and  a-half.     Neither  tlie  apprentice  nor 

stepfather,  was  privy  to  the  undertaking  ^bpve   men* 

tioned,  and  never  knew  that, a  greater  sum  than  lOi^ 

had  been  paid,  but  the  master  was  not  aware  that  the  ' 

agieemesU  by  die  r«iciih6nttqfig)vQ<  more  than  jlbe,lQ/. 

was  <  without  the  aiHbQrily  or  polity  of  her  husband. 

The  indenture  bore  the  proper  stamp  for  any  sum  not 

exceeding  30/.  '  '  ^ 

White  in  support  of  the  order  of  sessions.  The 
question  is,  whether  the  true  consideration  was  stated  in 
the  indenture.  The  statute  8  Ann.  c.9*  5.39*.  (made 
perpetual  by  9  Ann.  c.'2i.  'i.  7.)' enacts,  **  that  all  in- 
dentures wherein  shall  not  be  truly  inserted  and  written  . 
the  full  sum  ana  sums  of  money 'received,  or  in  anywise 
directly  or  indirectly  given,  paid,  secured,  or  contracted 
for,  with  or  in  relation  to  such  apprentice,  i&c.  shall  be 
jvoid  and  not  available  in  any  court  or  place,  or  to  aiiy  ^ 
purpose  whatsoever.''  Here  the  full  sum  paid;  with,  the 
apprentice  was  not  inserteci  in  the  indenture..  It.  may 
be  said,  that  the  promise  |o  pay  something  beyond  the 
10/*  having  been  made  by  a  married  woman  without,  the 
consent  of  her  husband  was  pi^tory.    But  the  agree- 

3  L  S  ment 
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ment  was  afterwards  peiformedL  If  the  maiCer  had 
contracted  with  the  mfatft  alone  to  reeeWe  Duure  than 
tiie  codsideratioQ  actuaNy  stilted  in  the  indentare,  and 
had  rec^hi^  it,  the  indeiMure  would  have  been  void  if 
that  sum  contracted  for  was  not  6tatdd.>  The  onus  of 
stating  the  true  consideration  is  imposed  on  the  master. 
He  is  si!lbject  to  a  penalty  for  "not  inserting  it.  IBay^ 
ley  J.  The  extra  sum  not  Niving  bees'  fkdd  bdbre  the 
indeiMure '  was  executed,  10/.  was  the  only  sum  then 
contracted  to  be  paid,  for  the  promise  to  pay  the  extra 
sum  was  void.]  The  agreement  was  executed  aftei^ 
wards.  IParke  J.  The  only  question  is,  whi|t  was  the 
full  sum  received  or^coBtracted  for,  at  the  time  of  ex^ 
cuting  the  indenture.  The  ptiomise  to  pay  the  extra 
sum  was  a  mere  honorary  engagement.]  Such  an  en*- 
gagement  was  a  fraud  upon  the  stamp  act.  iParke  J.  The 
stamp  act  attaches  on  the  specific  sum  given,  paid, 
secured,  or  contracted  for.  As  soofi  as  the  master  exe- 
cuted the  indenture,  he  became  bound  to  take  the  9p- 
prentice.  10/.  was  the  only  sum  given,  contracted,  or 
agreed  for.  Any  further  sum,  the  amount  of  which  was 
not  specified,  might  be  paid  or  not  as  the  parties 
thought  fit] 


AmoSi  contrtl,  was  stopped  by  the  Court 

Baylet  J.  The  sum  really  and  bonk  fide  paid  and 
contracted  for  was  inserted  in  this  iadenture.  There 
was  no  binding  agreement,  for  the  payment  of  any  sum 
beyond  that  amount  The  promise  made  by  the  feme 
covert  did  not  bind  her. 


LrrTLEDALE  J.    There  was  no  valid  contract  by -any 
person  to  pay  more  than  the  sum  mentioned  in  the  in- 

denture« 


denture.  And  assuomig  that  the  oontract  by  the  feme 
oo?ert  to  pay  a  farther  sum  was  binding  upon  her, 
there  was  no  contract  by  her  to  pay  any  specific  sum. 
So  that  it  was  impossible  to  insert  in  the  indenture  the' 
sum  to  be  paid*. 

Pabks  J.    There  was  no  contract  to  pay  any  specific 
sum  bqrend  that  menti<med  in  the  ind^tur^. 

Order  of  sessions  quashed. 
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The  Kino  against  The  Commissioners  of  the 
Nekb  OotfalL 


A  RULE  had  been  obtained  in  this  case  at  the  in-  By  «n  act  of 
•         1  pM-liament  for 

Stance  of  T.  L.  Bennett^  clerk,  calling  upon  the  improving  a 
defendants  as  commissioners  for  puttmg  in  execution  an  penom  who 
act  of  parliament  passed  in  the  7  &  8  G.  4.  for  improving  ^lied,  pot- 
the  outfall  qf  the  river  Nene^   to  shew  cause  why  a  SStedof orin 
writ  of  mandamus  should  not, issue  directed  to  them,  •nyknd^tene- 

]     r    f  mentfly  or  nere* 

commandiniy  them  to  issue  their  warrant  under  their  ditamenti  which 

*  thoaldbe 

common  seal  to  the  sherifi*  of  the  county  of  Lincoln^  wimtedforthe 

,'       *       *  <'.  purpoMofthe 

commanding  him  to  return  a  jury  in  pursuance  of  the  act,  were  au- 

-,         ,  ^  thorited  to  con* 

directions  of  the  said  act)  to  enquire  of,  assess,  and  tract  for  and 
award,  and  ^ye  a  yjerd^ct  for  the  sum  or  sums  of  money  unds,  tene- 

mentt,  or  bere- 
ditamentt,  and  to  convey  and  aaiore  the  aame  to  the  commiHionerft  appointed  for  eiecut- 
uiff  the  act ;  and  all  tuch  peraoni  were  authorised  to  receive  such  compenia^n  for  the 
valse  of  snob  landau  lenemeota^  and  heradiiaaa^nta,  or  for  any  damage  which  ahould  be 
done  thereto  in  the  execution  of  the  works  authorized  to  be  madci  as  should  be  agreed 
upon  by  and'  betwaen  the  colntnftsidners  and  <bi  ofwuen  and  occuplera ;  and  in  case  they 
abould  not  agree,  the  amount  was  to  be  ascertained  by  the  Tcrdict  of  a  jury.  By  another 
clause  reciting,  that  f&r  tettliiig  all  diflbrencea  that  tfilght  arise  between  the  commiasionen 
for  executing^  the  act  and  the  seTeral  persons  interested  in  mj  lands,  tenements,  or  here- 
ditaments which  should  or  might  be  taken  and  afibctetf,  or  ^judiced  for  any  of  the  pur- 
poeea  of  the  act,  or  by  reason  of  any  of  the  powers  thw^l^  givotedf  the  commissioners,  in 
case  any  such  person  refused  to  accept  the  compensation  oflbred  to  them,  were  anthoriaed 
to  summon  a  jury  to  award  the  sum  of  money  to  be  paid  by  the  commissioners  to  the 
parties  interested,  as  a  compensation  for  the  purchase  of  such  lands,  tenements,  or  bere- 
dltamenla.  The  oanmlasiooera  having  taken  for  Hm  pnrpeae  of  the  naYigadon  titheabla 
land  and  covered  it  with  water;  it  was  held,  thai  the  tithe  owner  Was  not  antitfod  to 
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LftM^t  tobe  paid  by  the  ccmiinissionen  to  T.  JL-JBenn^  as  a 
salisfiM^on  or.^oropeoiatioa.for  tba  damage^  doae.in  the 
QZBOi^tion'of  the  act,  to  the:  lactorjr  aad»  WcaiAgci  at  Long 
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TQltt  Conmiit 

lof.tiMi   Snttm  in  the  said  OQuoty,  cr  thef4»tha:'lbfMo£i .  Upoo 


MmrOiiHUU 


sbewmgicauae  against  the  rul^*aa  obtaiaed^j  tkm*0»at 
ordered  lit  to  be  enlargedianddicaoled  dnit,iii»ithe  niesD 
tiaii^  thefts  tipoivwhibbi  it  vas .lit  fceiaijgiaediahoiiU 
bealaled  fot  their  ofMaioo  iIr1dm^foUowing.«aafrttf^  i  n- 
Bjr  the  >aot  of  parUamciat  refeFred  tofUi  th^^maie^-coD- 
tain  ooflsumadbneie  for  esecutiagi tboiaotuw^aa  iocof- 
porated'iunder  tiie  naikie'of -^^TkeiCioaBiiiissioiienjofitbe 
Nene .Qatfidl ;"  i«d {Mne^iaioo  #ail.<nadf(iar the nffom^ 
ment  of^a  ooimiiilteeiofrlitfooaiiiniaiieMisUEae  ea^nwting 
the^aatw  Bji  the .  thiFlgHSNii^jfaqtieRljaf i^e^tatit  it'  is 
cnactedK^batJCiandcwhea  aajulandspisandi^iieiiedieMi 
bnikliiigs  ori^hetfiditamQpitdj-sbaUfAkeT  iiiaolsd(lipr..aii;  of 
tfaefNivpo9es>«f  tUsmct|riit,«hiiU  a»diin|i:f  h^fimMbt 
idi  boiUes,  pojitk^/tenonta  for lift^ih  iaiiyittttsfceea^rfapMs 
covert,  aod  otibei^pepsotasxfiQdttr.a^jrfl^gal  d«iabilityftt>d 
for  aUotber pii|rsoiiarwkii(tmfl0tter»^ wboiishaU ^.ha'jabedi 
possessed^  eoiiatasebtad  pforj4aatiy)hisidsioaaBids,.tentr 

fiMiadyrof  die'puntases  afbradaid^xatid  fot^eteign  w  aoy 
ef  tkemlotcoDtraet  fev  aadadlHilicilaaflDi  laAdsyVsaadsy 
laneinqpt.s  «baildtfi^)  or  AtareditaQufeKfeS'iMidreflreargror  isny 
part  tbeVBof$>aDd<by)iridesttin8^£ilaMcnaiMl*irel98se^or 
by  indeuiure  of  bai|gainiaiid  sale  enroUed,!  lo  convey  tful 
assure  the  9aiiie>iiQlo  the  isaid  coBialia8KMieralfor<exedat- 
kjg  idiia  acti  and  tl^eir  swteaaom  aitdi  bs^gn«  absoloteljf 
and  in. ifee.. simple;  fii|d  that^lhstic^  >ooD|vaet»t  sales» 
conveyances^  aad  asawsnoes  shall  be  taaUd;tand«&cl8al 
in  lav  to  dl  intents,  andpurposes  irhaisaaven^.. 
^    By  the  thir^Mh  section  dt  is  enaeted,  «<  That  sU 

bodies 


bodies'  oorpdrate  &r  >toll^ifttii^  •iKnrf»r«4bas'  ikggffegttte       1$99. 
tatedNdr'amkorittd'to  )|eIli«ndtMiiVey4B9>abttda|p«attds; 
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taMpdbnts;'  b|Adi»nli%r:iiklMr  .HmditiiiMiM^  iliiid  ^•tt    sidiifte<ir the 

Other  b«qiiei4  of  itb^'  same^  <tuid  dll  beeopienf  of  apy  sach: 

landB^  «itidB,riteiieiaen«s^>4AiiMibgiiyi4>r'  ofhef  4i^redfta«> 

mataii^  ob^miyof  Achi,  ^btUiaridiinyuKBepr-MidrteMm 

such  eoinpniBaiMn'bkf  >todirfldtiMS«iDr>  the  i^dob  iof  <  saoh 

landsirJ^andsj  tifiem6Dts^'bQ]Wiqpyiini|diiblgn^ 

or  iinr  any^^dlonag^)  tbati  siiatk  brtdoi»'-theMiti»un.4bo 

eKecuticni''Ofiaiiyiof  thewbrksibydiir  act  aillhoriE^tte 

be  iDfiiilfr  OK^ A^de^^aaidiatt  bai^igvtqd^ttpon  ^b^^uliddh^ 

twQcn  tbo  siiA]roanMaiiiiid^JOodkt)i«A^ 

timebaibg^^lodlCvi»pMtiteitt4eleMtdd,•«^a^  oCttiieni, 

aod  ^haiTSAidi^Diiivibakiiieia  fari«iciaadbgifidii6tlacc^''0r 

theiftieauhIiMe>>bisi«kl)Mr^i|qpp^  <i}re^iaid 

ootoiiitaidnecfa  \^UmM^,^ioit  >tl:M^  Md'iebniwlMi 

may^ftiMh^hailtbd^at  'llbcflM^nd  4jaterou(Miii'«iid)llk«aoab 

finrth  tik49ei^  to  bav«^>  tai^'ueid  €D)#y  *tbe  kdd  Jand% 

tenements,  buildings^'  and  bcPeriWmnentstfcr  lh4  purposes 

of  the  sMd  act-;  aiid'iit  (Ws0<  the  teidcouitiiifisitears,'  or 

their  aaid'cttaiinitte^'ail^  die ^ajdibwaar^icukuj^iera^  or 

pardes  ifiterastel  in'suaHihndfa^  saadf^tqaednehts^  builds 

ingsy  oridthcl*  bevediliiitiehtSytcBniiot  bv  do(iK>t>tagre^-  iM 

to  the  amomlb  «r<«isfafeiof 'snoh  'coaytttJiai^D  mpraatia^ 

fiu:(ioii^*<aiich«}aD}esnit><or«Bltfe  shall  bi^dtto^rtaindd  ttnd 

settled  byta  vecjAtdtaf la  |iaiy,l  aa>isilseraMitfter  dineittd/' 

•BythiuilHTijNnUiiasoticmiof  4Hfe  eiiiii  aopit  ttflan^ 
(feriihttUagnaflr'^^diBfiitcfitsw  that''  mayfJaHsa  bean^^  i)ie 
8aidcQflll1a]0siotterb(£»HlaxAH^iAg<ithiil'aali^or  Aitfir  iaid 
commteielaiOBiidliiho'Utiftdbbl'  ^paasMs^  ibasresiad)  in  'any 
lauds,  sands,  tmi6iape)i(ta»^bafldfaig4'CMr  ddftrf  bdMStaittiiilis 
ikbitk  AM  dr  maybe  tafcelly  ttMrf,  ^^Bt^dted^  i»-  ^^^juttced 

for 


1889.       fer  any  of  tbe  purpoMS  of  thip  act,  or  by  reason  of  (he 
executicHi  of  aoy  of  the  powers  hereby  granted,)  «*  that 

i«ams<  if  any  body  pditic,  &c«  or  any  person  or  pemos  so  in* 
doneraof  tiM  tsresled  as  aforesaid,  shidl  refuse  to  accept  sudi  com- 
pensation or.satisfiMStion  as  shall  Ise  offered  to  them  by 
the  oommisdoners,  and  shall  give  notice  thereof  in 
writing  to  the  coaimissiooers,  and  the  ^rty  giving  such 
notice  shall  therein  request  that  the  amoiMit  of  such  com- 
,  pensation  or  satisfaction,  or  any  matter  in  diffensee 
touching  the  same  may  be  sfdmiitted. to  the  detarminadon 
of  a  jury,  then  it  shall  be  lawful  for  the  oommissionen 
Do  issue  a  warrant  under  thetr  commoii  seal  to  the  idierifi^ 
&C.  of  the  county^  in  which  euch  lands,  &&  shall  lie^  to 
summon  a  jury  to^quire^  assess,  and  award,  and  give 
B  verdict  for  the  sum  of  money  ;to  be  paid  by  the  oem- 
missicmers  to  the  req>ecdve  parties  interested,  as  a  com- 
pensation or  aatis&cdon  for  the  jmrckase  oC  s«di  lands, 
sands,  tenements,  buildingsi  or  hereditaments  respeo 
tiyely,  or  for  any  damage  which  shall  have  been  done 
thereto,  or  to  the  parties  inteDesled  therein  respectively* 
I  ,  By  section  69$  a  map  or  >plan  of  the  intended  new  cot 

or  channel,  and  the  lands  ibrough  which  the  same  was 
intended  to  be  eanried,  and  also  scbedules  of  veference 
were  required  to<  be  deposited  in  kasrtittn  offices  for  the 
inspection  of  all.  persons.  Byseetion  5B,  the  direction 
and  dimensions  of  the  out  are  diseeted  to  be  in  con* 
foraiity  with  that  oiap or. plan*   •  -^ 

The  Bevefiend  Thomas  Jjrigh  BmnHt^  at  whose  in^ 
stance  this  rule  was  4»btaiaed,  was,  at  the  time  of  passing 
the  apt,  and  still  is,  lay  impropriator  of  the  parish  of 
I/mg  StUkmy  in  the  county  of  Idntobh  and  abo  vicar  < 
of  the  same  parish,  and  as  such  lay  impropriator 
and  vicar,  entitled  to  all  the  tithes,  great  and  smalli 

of 


of  tlNt  same  parish*    Aceording  to  the  map  or  plan,        1689. 
^  «nd  the  sobedules  of  reference  aHud€d  to  in  the  act  „^ 

as  asoertainiog  the  ooarae  of  the  proposed  new  cut  ,j,^^^j^^^ 
or  channel,  that  new  cot  cur  channel  mil  pass  through  lioMnoftbe 
the  titbedile  lands  of  the  rectory  and  vicarage^  of 
Lo9^  SMohj  '  which  have  hitherto  produced  com  and 
grass,  and'  from  whence  Mr.  Bennett  and  his  pre- 
decessors hare  been  accustomed  to  take  and  receive 
•great  and  small  tithes.  According  to  that  plan,  upnirards 
of  dOO  acres  of  sudh<titliesUe<]ands  wiU  be  tiiken  for  die 
purposesi'  of  the  oomnrissioners,  and  cut  away  for  the 
making  Jof  the  pr<^sed  new  cut,  and  the  sur&oe  de- 
stroyed and^  rendered  incapaible  of  bearing  com  and 
grass*  '  Before  the  application  for  this  rule,  the  com- 
missioners  by  their  workmen  cbmneiieed '  the  cutting 
away  of  the^titheabielsinds  afi^retoid,  in  the  direction  of 
the  proposed  «ut»  and  nceording  'tb  the  map  or  plan ; 
and  MrJiRfAfiMj'  at  the  reqile^  «f  the  parties  to  whom 
the  titiies  wei^  leased,  ihadea  aeduction'Of  9s.  per  acre 
4n  the  vent  at  which  they  were  then  deihised  throughout 
the  patish.  Upon  this,  Mr«  Biennett  made  to  the  com-  i 
missioners  a  proposal  Sbt  k  certain  nmount'of  com- 
pensation to  be  flMde  to<him  in  respect  of  the  premises, 
^hich  wastdeoUnediiy  the  vocaitiic^n^ni,'  on;  the  ground 
diat  he  bud  m  snterastonly  in*  the  produce  of  the  soil, 
aad  not  in  the  eoil  itself  $  and  that  th^,  tberefe^e,  were 
not  liable  to  make  any  eompensttien  for  tfae'loss  of  the 
tithes*  Mc  Bennett  has,  within*  the  propeir  time,  re- 
trod the  eooNiissioners'to^'sttmraoH  a  juty  under  the 
thtrty-si^Ldi  scctbn  of  the  act  to  enquirer  of,  assess, 
-award)  and  give  a  verdict  for  a  sum  of  money  tb  be  pr.id 
by  them  to  him  as  a  eompeosatbn  or  satisfiMtion  for 
'die  damage  which  he  will  sustain  by  reason  of  the  pre- 
mises, 


Id99.       mises,  and  has  cbmplied  withi^the  other  reqnisidons  of 

„         the  act  prqioratory  to  such  proceeding    The-  com- 

agnma       missioners  and  their  cdmmittde  ha^e-refbsed  to.imiiunon 

tioncn^the  a  jury,  upoQ  thegrousd'^t  MtkBefMettAs  notia^par^ 

entitled  to  iany^  compensation  within  the  meaning  of  the 

statnta   Upon  this  refusal  the  present  rule  was  obtained.  • 

Tkj^&ttri^  fovtbeiirowiij  '<iThe^y  MC^t  is  onlitlfid  to 
eompensation  ibr/the  injissy  which  be  vili  siistaia*by  rea- 
eon  of  the  coaiinisnoneiaiNiTingitakeoirfbD  theifMirpoaes 
of  die  nangation,  the  Jand^mit  of  whicbhis  jtidieitaas  to 
arise,  and  Chtorchjiireaderad  i&iHifca{ialdeiiofrpr0iBQing 
tidie*'  Thejtbirty^foiritb'fieelioli'ofidieiacten^^ 
when  any  lAn^  8kh<ls,.tBnc)nantft^idMHldin^,t^Aflrdi£^ 
osienft  sbudfLbeiwantedfar  anytof'ihe:iiliirpo8es'0&  the 
aot^'UahsUbe  kuwfiiltfor  aihpevtoilafinterefllcdriin.  the 
saroe^  tyvgdt  itDdv^ooivqy  themi  tiytheioommigiictoBys/y 
The  liisvty^AAbiseclioa ^enables  aU  .penitas*^o,i^yt  Ae 
fimnerJseotionjjdwctq^aQthBnEei  to.^Ljand  ncteiiejr.aDy 
lande^ '  sandfly .)  tezldlmentB^>-  biaUiiigs,i'oniotbef  Minaredila^ 
inents^  and  atttOthto^lDini0Vfi«»&  t)]ji$aaniB»<iand»iQbQOQiiA' 
piers  of  flny^shcb-kiidbyiBandsy  tenBafctats,>bnildidgB^*or 
herei^tiinients,  to^ieociwBiixnppeiisatbnfiNnaifelaOion 
ibr*  such  lands,*  sands,  tenemeiits,  Uiildiaf^  andeberedtt^ 
aknen«s^<oir>foDiaiiy  damiga  tJia6iahaU<'|[>e<xiDiie  itheneto 
in  cxecotioniof  anyj  of  .the  works  »attthoria»dt  hgiitbanclt 
as'shaU  be  agreed' upcniibctwcefi  diei»iandahaicotitnU9?> 
aioners^aiid^in  case«thi9  commiastoneKs  nndiitliqtahaU 
not  agree^'die  amoBnt  ef  tsuoh  comileasatioii/or»fiati|i&c^ 
tion  is^tOibeiittdertainedibyiBjjucy^ias  dixectedby  the 
thirty-sixlht^aeatiOD.  First,  Xh^  rector,  is  a  person  in-- 
terested  in  an^  Aer^itomcn/,^  within  the  meaning,  pf  that 
word   in    the  thirty*fourth  section';    fbr  the  tithe  is 

an 


1899.       make  compensation  to  the  reetor  for  the  loss  be  ansUuns* 

'  [Boyb^  J,    In  order  to  entide  tbe  rector  to  recover 

againn'      damages  in  an  action  at  law,  he  must  have  shewn  that 

akmm  of  tbe    he  bas  sQstained  such  damage  by  reason  of  the  wrongful 

actofanotherO 

Batlet  J^  Tbe  di&i^nt  proyisions  of  this  act  of 
parliament  mast  be  construed  as  if  tbe)r  contained  a 
private  agreement  between  the  kndowners  and  commis^ 
sioners,  whereby  the  former  agreed  to  sdi  and  convey 
their  land  to  th^  latter.  Now,  suppose  that  there  had 
been  soch  an  agreement  betwreen  a  person  interested  in 
landsy  sands,  tsnements,  buildings,  or  hereditaments, 
wanted  for  the  purposes  of  the  act,  to  sell  the  same— ^ 
(those  are  the  words  of  die  thirty-fourth  sectien,  which 
authorise  such  persons  to  sell)  it  is  quite  clear  diat  the 
commissionen  would  acquire,  on  tbe  compledon  of  the 
sale,  all  the  rights  of  the  owner  of  the  soiL  The  thir^« 
fifth  section  gives  the  right  to  coinpensatioa  to  the  per^ 
sons  interested  in  the  hmds,  tenements,  or  cdier  here* 
ditaraents.  The  rector  or  vicar  is  pot  interested  in  the 
land  out  of  which  the  dche  arises.  When  the  tidie 
,arises  his  intevesttben  accrues.  Tbe  owner  of  the  soil 
may,  if  he  pleases,  use  the  land  in  such  a  manner  ^t 
it  diaH  not  prodnee  tithe^  and  the  rector  then  can  get 
no  tithe.  He  not  having  any  legal  interest  in  tbe  land 
out  of  which  tbe  tithe  »  to  arise  in  point  of  law,  cannot 
be  considered  to  have  sustained  iny  injury  by  reason  of 
its  non-f)roduction.  He  has  no  right  Sy  law  to  insist 
upon  die  land  being  used  in  such  a  manner  that  it  shall 
pvoduce  tithe.  That  bdng  so,  he  is  not  entided  to 
compensatioif  under  this  act  of  parliament 

Little- 


W*  CAS^Siv  TRINITY  TERM 

18S9»  Parke  J.    The  lay  rector  is  not  a  person  oon- 

^^  j^^^     tcmplated  by  the  thirty-fourdi  section,  because  hb  in- 

agmui       corporeal  right  to  tithe  is  not  wanted  for  the  purpose 
Xli6  Gonmitt* 

«oDenoftb«  of  the  act;  nor  by  the  thirty-fifth  or  thirty-sixth  sections, 
because  it  is  not  an  hereditament  within  the  4^eanil%  of 
those  sections.  .  .Thie  rector  has  li  ttererrigbtx^-a  portion 
of  the  produce  of  the  land,  when  that  produce  arises 
and  isM^ered  frooA  itv    The  0Bse.is  in  efiect>tl&c^dife| 

.  as  far.as  relates  to  th^.  nector,  as  if  there  Jhad  been  a 
vol  votary  eenveyaace  to  the  oommisstonerB  bjs  the  Jand- 

'  owneTj  where  he  dees  consent,  or  as  .if  theJaadiJiad 
be^i  t^en  fromibini  where  he  does* not^  andtfaad  faeea 

'  converted  by  t^ie  eoiMni88ion^r»  to  ibeir  purpoaes  -by 
•  covering  it  with  wates*^    In  both  cases,  tbeiisBdowner 

.  woaId.be  entitled  to  ootnp^iaaiipn:  a^^ako^wonUL  the 

.  owner  of  snch  an  bereditaneat  as  a  right  oC<oo«Bin(ln^ 
or  a  right  of  way  over  the.  laody  Ibi*  ha  could  maintains 

'  ail  acftioB  if  t]ie.4ict  of  parliament  had  not  passed^  but. 
the  tithe-owner  would  be  enntkd  to  no^eolopeBiBtiod» 
for  he  coaldf  not  maintain  any«^such  aetfcmr  afid'4haiast 
seems  to  have  •  intiaxied  to  iprovide  compensatiimifrr 
those  who  oQuU'hav^  maintain^  an.adaoftfor^ie  things 
dwe  by  the  .comm^iisiooers,:  if  they  bad  not  had  tlie; 
antborily.  of  pariiameut  The  vole  for  axBumdnmiss  masi. 
therefiMre.be discfaaiged.  .  r      [     ,  '«     .l--^'^.'/ 

.'      o  •).  .     ^  .->  finle^UriBhmgdL 

.    '       ,\     u       .     .       •'.     •      *j     .        ^    "    *f  j'.      .>^  r  }  '.aV    ^* 

M.-.»  .'.  !'         ...'•.♦/  «.      .       ri\t    -j.it    .,».    Jt»1.1    pijr     '         i 

*     f\  ^    •     .'      u   -.v,.,S    -    V   /  ''l     'i-M  tr.  liico'Tf- .,    -' 

y.i  V     -       '\  '^      .*i'ui'      /:i*r:  '\>  .      , :-»!!   <1j'/    ^Jft       '»- 

•  «■    .     \  )t    r-  S    f:..- .  ,        »  .  i.,r.  M'/  1.  'i  r  ^r  ,/»    n-if  i- 

1,  .It    K,     >■  //     I  ••'».   ♦.    SiM  li    .1    Ml}  I  \'     M,'^   i_f  •  1  *^j^ 


1329*       to  him  to  move  to  enter  a  verdict    ^  rule  iii$i  haying 
been  obtained  for  that  purpose, 

againti 
NoRTOir. 

Brougham  now  shewed  cause.  This  is  not  a  bond 
within  the  meaning  of  the  55  G.  9.  c.  184.  sched.  pt«  1., 
given  as  a  security  for  the  payment  of  any  sum  of  money» 
in  part  secured  by  a  mortgage  or  other  instruntent, 
bearing  even  date  with  such  bonds  for  here  the  mortgage 
does  not  bear  the  same  dafe  with  the  bond* 

J.  Williams  contcd.  Coupling  that  part  iA  thc^  sche- 
dule, tit  Bond^  with  the  subsequent  clause,  tit.  Mortgi^f 
it  appears  to  have  been  the  manifest  intention  of  the 
legislature,  that  where  difierent  sejqurities  f<>r  the  same 
sum  of  money  are  made  at  the  same  tim^,  it  cfhoald 
be  sufficient  if  any  one  of  them  be  impressed  with  « 
'Stamp  denoting  the  payment  of  the  ad  valorem  do^« 
Schedule,  tit.  Mortgage^  contains  a  proviso,  *^  that  where 
several  distinct  deeds  or  instruments,  hereby  charged 
with  the  said  ad  valorem  duty  on  mortgage  shall  be 
made  at  the  same  time  for  securing  the  payment  of  one 
and  the  same  sum  of  money,  the  said  ad  valorem  doty, 
if  exceeding  2/.,  shall  be  charged  only  >on  one  of  such 
deeds  or  instruments,  and  all  the  rest  shall  be  <:liarged 
with  the  duty  to  which  the  samje  m^y  be. liable  under 
any  more  general  description  of  such  deeds  or  instru- 
ments contained  in  this  schedule ;  and  if  required  ibr 
the  sake  of  evidence,  all  the  rest  of  such  deeda  or  instru- 
ments shall  be  also  stamped  with  some  particular,  stamp 
for  denoting  the  payment  of  the  said  ad  valorem  duly 
on  all  the  said  deeds  or  instruments  being  produced, 
duly  stamped  with  the  duties  hereby  charged  thereon." 
That  it  was  the  intention  of  the  legislature  to  require  a 

stamp, 


^stomp,  testifying  the  payment  of  the  ad  valorem  doty,       li^. 
to  be  impressed  on  one  of  the  instruments  only,  appears 

Wood 
from  the  subsequent  act  of  the  SG.4.  r.ll7«  s.S^     .  ngabui 

-whereby  it  is  enacted,  that  if  any  deed  or  other  instru- 
ment, made  as  an  additional  security  for  any  sum  of 
money  already  or  previously  secured  by  any  bond  on 
which  the  ad  valorem  duty  charged  on  bonds  by  the 
55  8c  56  6.  S.  shall  have  been  paid,  such  deed  or  other 
instrument  sfaiiU  be  exempt  from  the  several  ad  valorem 
daties  charged  by  the  said  acts  on  mortgages,  and  shall 
be  charged  only  with  the  ordinary  duty  payable  on 
deeds  in  general ;  but  if  ahy  further  sum  of  money  shall 
be  added  to  the  principal  money  already  secured,  the 
ad  valorem  duty  shall  be  charged  in  respect  of  such 
further  sum  of  money.  This  act  shews  clearly  that  the 
legislature  deemed  it  sufficient,  that  where  the  instru- 
ments related  to  one  transaction,  any  one  of  them  should 
be  impressed  with  a  stamp  denoting  the  payment  of  the 
ad  valorem  duty.  In  this  case  the  different  securities 
were  made  at  the  same  time,  and  related  to  one  trans- 
action only. 

Lord  Tenterden  C.  J.  The  words  "  bearing  even 
date**  in  the  act  of  the  55  G.  3.  c.  184.  schedule,  tit. 
Bondf  are  plain  and  clear.  They  tie  down  the  operation 
of  that  clause  of  the  schedule  to  the  date  written  on  the 
instrument.  Here  the  bond  does  not  bear  the  same 
date  as  the  instrument  on  which  th^  stamp  denoting  the 
payment  of  the  ad  valorem  duty  is  impressed.  The 
bond,  therefore,  b  not  within  the  words  of  that  part  of 
the  schedule.  But  then  it  is  said,  that  coupling  that 
part  of  the  schedule  with  a  subsequent  clause,  tit« 
Mortgage^  \t  appears  to  have  been  the  intention  of  the 
S  M  S  legis- 


^/^^\J.MUI^      AJ.1         M.  JLWJLA.-*' 


1B29.       iegwfature,  that  wheriB'all  ttie*  liistrume^  „ 

the  same  sum  or  money  are  made  at  tDe  same  uioey  aaa 


ceived  m  evidencie  without ^havihg'an  ad'valorem'i 
\rhat  part  oF  the  schedule, '  where  tlie  worcfi '^^inifiiife' at 
the  same  idme*^  occur,  requires*  tHaf*  soineUiihg^'"iiiore 
should  be  done  to  malte  the  3eeas  eviaehce;^''All**tTO 
deeds  niustl>e  taken  to' the  stamp^officeV' aiia  ^iist  naVe 
a  stai](^p  denotiiig  that  the  aa' valorem  l^uiy^  nils  bei^ 

"paid  bri  alf  the  deeds.  Here  tW'has  hot  fMeefeidbiie. 
The  instrument,'  therefore,  was  libt  properly  staitfped, 
and  the  rule  for'entefiiig  a  verdidt  for  thb  pfainwjmuis^ 

*be  discharged.    ^'  '  '^     *     •  "         -         .  v .  - 


.'Aj  \  i'Ui 


Baylet  and 'liiTTtfi  dale  Js.  concurred. 


t/. 


"■i\  -  ^z 


)1    "...^      «  )    :'..\i.r     »-^V*^vd      ,y^\:l\ 


Jhp.  m^^^(fin^  The  Jphf^l)it^at8^  ^^'SPiKSV 

lull  sftVf  enier-     ^^-^         .         .'  o«ti»        •/•  ii>«« 

fatoth.foUow.,^«mov^,fi;om  t^e  parish, of  .^97}»tn§i4p^jfl  ftfiifi^^J^BS^ 


««.«Ucl^  U,e  opmjop,,t^a»j?..(^^^^  «?yfiIflM  S^IOT 


•erraittforl 


^.  in  the  trt  act 

this  contiact ;  Uifi  Jt^«igD»  l)^ffqyg.£oi^0 

and  nol  a  contract  of  htnng,  this 


painfer.  "'^.  serired  for  a  yaar  nnder 
t^w^.fi  i^MiTO  oantvprt  aC  ajiftft riiteWp, 
-"  their  decision. 


Jamet 


.'   «]f{»n|f5,  j^ms/^j^  th^  |iauper,   gaioc^  a  settlemept  by       }^^» 
^1iiriD|;^^apd  ^seryio^  in  the  parish  of  Tiftaru  in  the  year     ^  ^ 
1820^^  About  two  jegrs  afterwards,  he  entered  into  the        a^M^ 
following  a^e^ment  in  vsjriting  with  John  '^ompson.  oi       Mtidr 
^ifi^yMor^gn^^in  the^  county  of  Worcester^    "  Ail  a^ree- 
.ment  mfide  the  4th  day  of  October  1822,  between  J. 
^Tamsm^:p(Kini^s,M(»^       in  the  county  of  f^^m^jfer^ 
.jp{a^p^r,^^la7ier,  ^nd^  painter^  of  Uie  one  part^   apd 
'    tjam^  i^Ufi^  aj|je4,about  twenty-eight  yeai;s,^  one  of  the 
soqa  o{  <7?^  Smiti,  ojf  the  ^pari^h  of  Soli^uU^  in  the 
oof^Qr.pi^^fi^?'^!,  o(i  the  p^her  par^.     Th^  said  tfames 
^m^h^^and,  fjacob  SpM^        sey€^ally ^promise  and  agree 
,  diat|^e*  said  Janus  Smith  shall  and  will  serve  tbe  said 
J.  Tampion  as  an  articled  servant  for  the  term  of  four 
years,  to  commence  from  the  4th  of  October  1822,  to 
learn  his  art  fr  trade  of  plumber,  glazi^^  and  painter,  at 
jth^^wf^e^  of  Q^  a  week  for  the  first  year,  land  75«  a  week 
for  the  second  year,  8s.  for  the  third  year,  and  9s.  a 
week  for  the  fourth  year ;  and  it  is  agreed  that  the  si|id 
James  Smith  shall  be  considered  as  an  0ti^  apprentice^ 
and  the  said  James  Smith  and  Jacob  Smith  shall  and  will 
Akf  tibd  ^eride*  for  ^  the  1^  Jttmei  Smith 'sdBadent 
meat,  drink,  washing,  lodgmg,  and  clothing,  and  all 
^bdiier^nec^ssaifies' oirring^the  skid  tet'm;'  and  tbevsiid  ,  ''  \^      , 
'Jdm^SMiih  siiall  an<I  Wfll  do  aild  perform  gardening  or  ,^  '/['  -] 
*aby^btlife!r  Wofk^  hWmast^r  shall  sdt  liim  about  during ^     /  ,'  *  .' 
'the  i^ia  iktinV    Anct  iW  case  th^  saii'  James  Smilh  slikll     ;    ;  ^  'f- 
'-'^biiill'Wl^fiitikble'tb  wbifti  or  shatl  absent 'liiihkeirVromi  -v.  Vr  ,r  - 
his  aast^rf  bbiWtes,'  tfr' lose' tftiy  unit  during  the  saidu.*,.. T' -'^"y 
,  tw9».,»thAjt*bfr.said.jn^$t^^aU.flPl;rP»y.4^  k  A/.^^ 

dtjrtttj^th^  jJjjT^'he.sbiin'l^^  .i!t,o<^  1^96  any /Gw^^fpre^^^^^     ';';''^^  ;\ 
'  sidd.  -^At«J*  jthar '^e 'sAA\  James  'Smithy  Shall;,  i^^")^\;;i,\)]\, ;: 
iaitbfttUM  sefve-  his  said  master  tn  alt  la#ftki  busineadr    ■»^)>*'    ' 
S  M  3  during 


1488*-       duHog  die  said  tenn>  and  shall  and  will  behave  Um^f 

^^^    honesdy,  orderly,  and  obediently  diiring  the  said  tenD> 

tfgmir       and  the  said  John  Tompson  doth  promiae  and  acr ree  tiiat 

it  trttnMg  r  r  -o 

Mttai  he  will  ieach  and  instruct  the  said  James  Smith  lo  the 
art  and  mystery  of  a  plumber*  glasier,  end  paintei^ 
during  the  said  term  in  the  beat  manner  that  he  gbd, 
and  ihat  he  wilL  pey  the  wages  abore  set  fiNlh  to^  the 
said  James  Smith  daring  tiie  said  term,  and  the  aaid 
parties  do  hereby  seventUy  bind  themselTes  for  the  true 
and  faithful  performance  of  all  the  agreements  abovtt 
set  fordi  at  all  times  during  the  smd  term.''  This  agnee^ 
ment  was*  signed  by  the  parties,  and  attested  by  twe^ 
witnesses,  but  it  was  not  sealed  or  stampede  The 
pauper  served  Tompson  under  this  agveemenfc  for  more 
than  a  year,  and  boarded  and  lodged  during  that  time 
at  Tampam*^  house  in  the  pariah  of  Xdngt  Morion^ 

Amos;  and  Hi&  in  support  of  the  order  of  seasions. 
Hie  contmot  in  this  c»se.was  an  imperfect  oontmct  of 
apprenticeshipi  and  not  a  ooBtract  of  hiring*  The 
parties,  manifestly  appear  Im  have  oonlemplatnt  the 
rehition  of  master  and  apprentice.  The  rule  laid  down 
in..Rer  v,  St^Margaret^  Kin/^s  LAfms{a\  aodrrecogniaed 
in  Rex  ▼.  Camhe{b\  is,  that  whesewer  the  parties  Ap|»eas 
tp  have  contemplated  tlie  relation  of  master  and  ap« 
prentice  the  oontract  must  be  deemed  to  be  one  of 
apf>renUcesbip.  The  question  is,  What  was  the  para^ 
mount  and  what  the  subordinate  object  of  the  parties  to 
this  contract?  The  paramount  object  was  that  the 
pauper  should  learn  the  trade  of  a  pluoodier^  It  is  true 
that  the  master  agreed  to  pay  weekly  wages;  but  it  is 
Hot  from  that  necessarily  to  be  inferred,  that  the  parties 

(a)  6^.  j-C.97.  {b)  8^.f  CSS. 

contem- 


Hi.] 


IN  THk  TttioiL  Year  op  GEORGE  IV. 

ooDtMiplatod  a  contract  of  hiring  JBnr  t.  BaMam  (a).  ltS8« 
Neither  Bate  the  ctreimalancts  that  no  premiom  is  pay- 
able bjr  the  contract,'  or  that  the  pauper  was  to  do  all 
hmda  of  work,  cobchiaive  against  the  contract  beii^j 
deemed  a  contract  of  apprentioeahip«  The  term  ap». 
preDtioe^  as  well  as  that  of  articled  servant^  is  used  inr 
die  f^preeftieiit.  Bnt.  an  apprentice  is  a  servant  Both 
these  words  will  have  ettect  givea  to  them  if  this  in6tvo<^< 
ment  be  construed  as  an  imperfect  contract  of  ap-* 
pienticeship;  and  the  instrument  should  be  so  construed, 
as  that  effi^t  sbodd  be  given  to  every  word.  Enerj 
contract  of  apprenticeship^  it  is  true^  oontempfaites  the 
peHbrmaoce  of  some  service;  and  in  most  contracts  of 
hiriog  it  is  the  intention  of  the  parties  that  something 
abonldtbe  taught;  and  the  qdestioa  in  these  cases  isy 
Which,  is  the  paramount  and  which  the  sobordinate 
purpose?  But  in  this  agreedient  it  is  expiressly  stateci 
that  the' pauper  was  to  aerve  as  an  articled  servant  **  to 
kam thoart  or  trade- of  a  plumber."  Besides^  the  ses^^ 
rions  haaring  derided  that  tbfa  was  a  defective  contract 
of  apfunenticeship,  the  Court  will  not  dbtusb  that  de» 
ciaioo  i£  there  are  iny  grdunds*  to  ^warrant  it.  IParkt  Js 
Is  it'  uot  a(  question  of  law,  depending  entirely  on  the 
eooatmetiOA  of  the  agreement?]  It  depended  in  some 
degr^  on  'the  amount  of  the  wages.  The  sessions  may 
have  thought  these  too  low  for  a  servant,  and  may 
thence  have  4)een  mduced  to  think  that  it  was  a  de- 
iieBlive  CQDliiact  of  ^iprenticeship. 

:  JKKWngiisii  cetttrtu  The  contract  under  which  tht 
pauper  served  was  one' intended  by  the  parties  to  create 
the  relation   of  master  and  servant,  and  not  that  of 

(a)  I  East,  581. 

S  M  4  master 


maiitev  and  appoenttcsi  .Tliw«is^Tefy'lft)^-Ae?i3netof 
IU»v.  Coltidudl^ifi)^  Thote  * Ae  '{Mnpf r  dabbtd  Jmah 
oMBclfe  fer'4far4e  years'<(whioIi-^gdfiesiofie>pQraoiifo< 
dbntmodng  toi  aan^  aoolbbr  im  4be  puvpose  «qf' Jieiag 
taught  jsoBie  wt  or  tFadeV  and  also  agreed  ttr  dd'>any> 
worift^  thats  Bi^  set  Um  aboot^  iti  vaav  bdd«  thtf  tbe 
pauper gkuaedjaijetdement  bjr sawing jBo^ tfilr»<yeair 
under  thiaoontrBisc.  LordJEbtyan  tbire  aaid  .dttt  die 
stipulation  'tlnit  the  pauper  wasMlD^do:  any^  im>fk  4» 
master  set  hUn^Bbont  "wfs  decishte  to-skeir  |hat  iK^ninsr 
be-.  aouQidated'  a  hmd'^wsnvaik  ' Thai  <a»e^ i^aa '-Mco^ 
nized  and  acted  ^npon  •in  f*B£x  ^.  The*  S^iMkmU  9f 
MaTthem^\  whichii&alao  m  autfaoiityrtkat«tbiso«as'a. 
Q9niract  of  hiring  and  serticew  -  Hereithe;paikperiii«a  to^ 
d<^  gawtonifigTOg;. any. lothy  srork  lib.  faastex  8faooldf.6ek 
him<  abont.  <  Here, :  too^  wage»  -weie  •  paid,  *bot'  x» 
preaiiiun*  In  ^JBor.  v.  :SL  -Jihuegareif  iISn/fM  lAf9m.  («V 
and  Bm  v»  Combe  {i^thete  were  no  wi^gca  paid.  -  No 
aontflut  in.vhioh'  the  term  lafrkm/ Jias -liaeA  used^  has 
^YCr  beaniheld  to  bet  a  oontraet  oC' apprenticesjup.  ^  In 
Me9  v«  B»niham(t)  .^niges,  iperer  lasenred ;  but)ia>.tha^ 
caae  it  was  nottneoessary  to-decide^^whether  the  acMtwtit 
was  eoe  o£  i^ipinbtioesbip:  or  of'asrnca^  .beoaose  .ifai 
paupap  ha!0iiig,itervad  .for.  more  dian  ^a  ycarf«  gBtDedtf 
settlen9entc€ith«!:as>«n^  apprentice  or  a  biqed  aarvant..^  • 

'.   ■  '  .    .  i'"    ,     "  ;•    1    -    ^    ■  .:    »./.  4.  .\  •'.«;■•"    T('*-^o».vv 

1  BAYhMsJ.  n6lrdeliveaed.the  JQ^gmentAfdietGoaxtir 
,  ,Id  dm  Qsae  tbe  paaper  entered  dnl^ien  aglmpeill 
that  ha  wotddtsarve  cna^iZbfqmn  as^  aa>  astialed^aarfant 
fcr  four  yaara^  taJeam  U»i(aat  or>.trade?iof  catphmhai;) 

(a)  5  7.  22.  199.  (ft)  1  ^oit,  839. 

(c)  6  B.iC.  97.  .  /  '>  '    (d)  S  B.  4  C.  S2. 

(0)  1  £ajf,  531. 


at  certaini^edEfy usages itbeiteln  mtnttiMicd;  ttiditwds'       IffiK 

flflresd.thatL't]ie>|iM[ier*sho«ld'be  etmsidered  ah  out-'    ^  .    ^ 

iqiq^rttilMiei).  vlB'tbk^iasOraiiient^         ehatacier  in  whielr      a$^im^ 

thfr/paiipep  was>40)  act  is  dcucribed^  botk  aa  Chat  of       aai»«tfp 

TmroNJ 

an  articled'  senrant  aiod  o£  aa  iapprantice.  We  ^Hinst- 
thaeefiwe'  lookf  to^e  whole  of' di6  iaatnun^rto'  leom 
whetberTtlie forties ^ooateiBplatcd  the  i^latita' of  master, 
fttd  sertant^  or^^ot  of  maiter  dhd  apjxrenticeb''  Ndv^. 
first,  it  IB  i^.ustel  for  a.fathevto  be  a  party  to  arbon^ 
traot^heveby  ^hia  son  (of  ft»U  a|ge)vcoQtractd  to  server 
TbeL<fia:t-of  the  pasper  havii^  oontracted  tadd^rdeiv* 
ing  or  uiy'«cher  work  dote  noti  nccessarify  ihew  that' 
the  t parties 7 isontemphted  a  mere^  hiring.  \ln  ^Ber^ri 
Q»mbeu{ay  the*  pauper-  was  to  da  any  otfier  woMl  asr-^iMtt 
aa  that' .of  a -earpentfi^y -and  yet  the  •contract  waff  cob4 
sMdered  to.faean  imperfect  con|ract  oftapprenticesbipj' 
So  the.  stipidalion^^to  tpay'wage&^oea  not!  necesBariiy^ 
imply  ..that  ^the  ^'iiavdea  eontemplated  *the  reiatidfa'of 
nsaater  -and  aervant  <  Here  -the  aottster.  tmdertoidt •  w 
toachihia.  trade  to>'the  ^pauper.  LLeamidg^  the*  tl'dde,' 
thcoefbre^' was  one -great  objeqt' of  the  parties  to  thii 
ocNatract  There  is  a  pnmsion>  in^  tke^  instrument  thai 
if  di&faopdr  aheold  be  iH,  the-  master  ibotdd  not  pay 
him.' any:  wages  during  the  time  V>f .his  iUncsa/  <  *  Thetis 
not  an>iniprDper  «tipdatioa  m  a'i)argakl  for- miaf^* 
prenticeship ;  4int  the  law  imposes  on  the  master  the  obli* 
gation  of  providing  for  a  servant  daring  illness.  There 
aifB aome  ftidroattntancea in'diis  case^  tending  to  ahow  that 
therputiBB  canDempIsfted  a  eonttact  <>f  appraviieeiljipi 
androibeni^t* thaytcontemfrfatech a xooUMlof  hilHfei^« 
BB(^*«lhe  whole^iasjit  appears  diattbe  oaiaYobjeattrf 
the  parties  was  that  the  pauper  should  learn  the  trade  of 

(a)  BB.iah2.  "        '    •'  ■ 

plumber. 


issa: 


Ha  Kim 

affttuul 

nwlnlvbici' 

aatoo£ 

Xinav.  . 


pltunber^  and  as  the  court  of  quarter  sesmm  majr  pro^^ 
bably  have  tbonghc  the  wages  loo  low  for  s  mere  servant^ 
we  think  that,  though  the  ease  admits  of  gnsat  doubt,  tbias 
contract  was  an  impcifect  obntvact  of  l^ppvenfiieeship* 
The  oader  of  sessions  must^  dierafiN^'  bo'conftrmed. 

*»  Older  of  sestions  confinnedr 


Belief  given  to 
a  pauper  not 
residing  in  the 
reliering  pariih 
is  prim&  facie 
eyidence  of  hii 
being  settled 
there ;  but  the 
sessions  are  not 
bound  upon 
Mich  eridence 
only  to  find 
that  he  is  set- 
tled in  the  re- 
lieving parish ; 
and,  ^erefore, 
where,  upon 
the  trial  of  an 
appeal,  the  pau- 
per proved  re* 
lief  given  to 
him  by  the  ap- 
pellant pariah 
while  resident 
in  another  pa- 
rish, the  ses- 
sions having 
quashed  the 
order  of  re- 
moval, this  * 
Court  refused 
to  disturb  the 
decision. 


The  King  against  The  Inhabitants  of  Yarwell. 

TJPON  appeal  against  an  order  of  two  justices,  wliereby 
T.  Ireson^  his  wife  and  children^  were  semoired 
fsom  the  parish  of  Yarmell  m  die  ^ooooty  of  Nortk^ 
cmptoHj  to  the  parish  ^StibUngUm  in  the  county  of 
Huntmgdan  s  the  sessioBS  quashed  the  order,  subject  to 
the  opinion  of  this  Court  on  the  following  case:  -*• 

The  respondent  proved  by  tfaepanper  and  fab  wi6 
that  the  appellants'  had)  about  tweHk^-eight  or  twen^ 
nime  years  ago,  and  at  tbsee  or  four  tiflae»subsoquentfyf 
the  last  time  .bdng  ten  .yeass  ag6,  'reUevod  the  pauper 
and  his  &auly  while  ^tbejF  wenLraaiding  hi  «the  lespon* 
dent  parish.  Whenithey  wanted  <reiie^  they  applied  to 
thepaiblteffifiers.ctf'  the  appellaBtpariskiiBr  woik,  and 
as  ihey  could  not  find  it  for.  them,  theyt  aHosved  the 
fiuniiy.lfii.  «  week,  k  was  the  panper^s  wife  who 
afipUed  jbr  rdieC.  upon  all  those  occasions  onept  one^ 
when  thft  application  was  made  by>  the  pauper  ^  hiinsel£ 
H<B  had  been  once  examined  by  the  appellaots^  and 
stated  that  he  hadibeeaaa  ajq^nsniieeiii  theic  pari^ 
The  sppellants  aho,  within  the  last  sis  yearB^  and  while 
the  pauper  was  r^ident  in  the  respoadent  parisl^  paifl 
the  expenses  of  his  wife's  confinement  in  a  lunatic 
asylum  at  Peterborough. 

CampbM 


1A99*      .,   Pa?S?  J[v,Jf  J^^ses^ipXI^  ^pf/sa^,^  ^^sr^fdier 

yLw^   -^^^^  !^bafc%y  P)i^Jt^t9,^v^,.aQl»4,,iq^ 

^I}(Hfldani^wertb]?y;5erei|o.L    .^    _  .  ;^ .  .  ,1  ^..  ,,.,  ., 

/2,.  .r^  z^  j<  4<^*^  ^-^  ^'1  /v-''')-^ '    '  ^  '\' 

The  King  against  Saint  John,  E 


TTPO]^  an^appea]  flgainst  an  ordef  fyr  the  r^moTal  of 
of  Prudence  Abrahams  from  Chippenfyiif  Uf  Deviant 


A  pmipor  hired 

benelfto^.1^., 

to workinhia    , 

fbctory  for  four  >,  .  ^11  -r  t.  1  •. 

ynn^  at  weekly  the  sessions  connrmed  the  order,  sut^ect  tp^jtbe  oj^inioi^ 

iISTitiiraUi^  pf  this  Court  on  the  following  cfipe : —- 

ure^enttluit      "^^^  pauper  being;  at  the  tixne  settled  \n  Sf^int  John 

S^^oteerfe    ^^^^  ^"  February  6th  1826,  was  hir^  by  ^e  foie- 

*^***H*^^****  man  of  one  Spiers  pnder  the  following,  agreemo^^wtiicjh 

Utknuofthe  was  siffned  by  the  parties  named  in  it  1-^*^  Prudence 

lectoiy,  w  well  *'- .    j      .:-    •• .»    *^  "      /        •      ,  •     •    '^^•'      ♦'^    ^'-''•. 

withrmrdto  Abrahams  of  Brumham*  m  the  county  of  ff12fo«   silk 

tbehoJ^f  .    ,                          'u'u       "''    ^  J   '      :<-   V.Ufi 

■ttt^ndenrt  and  wmder  or  weaver.  With  the  consent  and  approbation  01 

ofworkaitfae    •  ^.     •  ..•  •     •    ,•    •     '^    1..'     .•    r    r.    r,".t  .1  '^r^  ^'i'^:>     y£ 

mode  and  other  her  father  Boberl  Abrahams^,  ^^''fhy  hiiips  be^elf  ^p 
SSriSLribe  T^r.  Joseph  Spu^s  o[Chip^am,^Ui:ws^^^  in^his  faptpij 

pauper  was       ^g  gjij^  winder  or  weaver  fov  four  years  froni  this,  day. 
told  she  muil  >.»,,•,-     »ri^    /, -.   ;,,ii  v>    -.  ,x    t^r.  *.'.    /  "  V 

work  tweiTe      And  Mr.  J.  Spiers  airrees  to  pay  for  the  services  of  the 

but  the  mlea  of  said   Prudcfice  Abrahams  ?s.  a  week  for  the  ^t  year. 

the  factory  were  -  ••    '  \^' ^      's'"^''     *"  "^  ,     .jr.'^t,^'    .,:    '»'•-''•♦*'  ^i  •;' 

'  »naUy       Ss.  per  week  for  the  secoi^d  j^ear^  4^y  {>^  ]Tf^.  M  !f!f 
^Hdd,  third  ye^rp55.  per  wee^  for  thp  fourth  ^e^r,,andj5^  p^ 
iSfJS^r"      week  for  the  fifth  y^^^^^ 

ing,  and  that  a  ^ggg  qj  h^y  beiufi:  otheri^ise  absent  from  work, .  And  it 
settlement waa    .  a  i    .*f   ^         .    •       «  r    -.,      ,....     .1      ♦   .1     • 

gained  by  ler.   is  hereby  asreed  that  the  said  Prudence  Abrahams  shall 

vioe  under  it.      ,,        1  .    ■      ^    .         •!.*•.:  .    .  .  '  »        i 

in 


.  In  >iai''^i^  '^UnenedHA  hk^'att  -Oie  hdei  and  'ligu-       18^9. 
ikatonSr-^^Oe  ^te  Mr.  -j:  Sp&fi,  liis  Wdl  wrUr  tegarB  to    i^^^^ 
'4Jli^^hiiafi  \^>ifyekSaiu!e'tMd'  ^W(A;  ^ris'tHe 'indde  airicl  _,oif^  t 

Wlmtsdi^a^'c^AdVitet  lie^iSblf^ithftilly^,  lioAisstfy,  ^d^iit. 
gently,  in  her  said  engagemebtiT'^fid^a^*  tf^^ood  s^r'vdnt 
'    otf^-ibMd:     ft  tk  ntkligceed  that  in  case  the  said 
Priidence  Abrahams  shall  unnecessarily  waste  or  othen- 
wise  lose,  destroy,  or  make  away  with  the  silic  entrusted 
to  her,  that  she  shall  pay  such  reasonable  compensation 
to  Skiers  as  his  superintendent  shall  appoint     If  at  the 
expiration  of  the  above  period  the  said  Prudence  .^a^ 
htms  shatl  have  behaved  welt,  shall  nave  done  her  wore 
Weli,' ail^  sliall  iit^  every  respect  have  duly  performed  • 
'this  ^gagem'ent,  t)ut  tiot  otherwise  Mr.  J.  Spiers  pro-  . 
mises  to  give  the  said  Prudence  Abrahams  the  sum  of  iL 
as  a  gratuity  and!  reward  for  lier  good  conduct,  over  and 
above  t6e^ weekly  wages  above  spcR^ified,  subject  never- 
{helessr'to  any  deduction  which  may  have  accrued  in  the 
respect  of  absence  by  reason  of  sickness  or  otherwise 
above 'mentibnen*^^    ^^en  the  pauper  executed  the 
agreement,  the  foreman  told  her  that  she  must  observe 
t^e  Working  faour^  andf  if  certain  work  was  not  done^ 
.must   work    twelve  hours  a'  day.      The  pauper  en- 
"tered  on  her  service  the  day  sbe  executed  the  agree-    ' 
ment.      Rules  for  the  factory   had  not  at  that   time, 
been  reduced  to  writing/*   The  foreman  said  they  ex-      ' 
is^  ioniy  in  th^  breast'  o^  Uie  master,  but  were  known 
t6^a!nd  ^actbd   on  by-  die  work-people.    '  iTiey  were  '\l 
during  the  service  of  the  pauper  odtasionaJly  altered  m 
some  Tespects  by  the  master  alone;  out  the  foreman        [  , 
statea  that  the  rule  as  to  tne  hours  of  work  was  never  '•  '^      ' 
changed.     lime,  however,  was  at  first  allowed  for  te^ 

which 


IBM.       which  allowance  was  afterwards  veTdced  by  tbe  maiCerii 

""""^       sole  authority*    Under  this  hiring  the  pauper  aerrad  b 

^^     year  la  a^^p^n^*^  >nd  beooBiog  .aferwanfa  cfaa.8». 

^ynn. '   ^ble^  vtt  removed  to  St.  Jbhffs  Dewset  /  ^hidi  remofal 

was  tbe  sobject  dt  tbe  appeal. 

The  question  wb%  whether  tbk  was  an  exoeptife 
hiring,  and  whether  Ibe  parol  eindence  liad  been  properly 
•Mceived* 

Bittgiam  and  J^cIUii  in  support  of  the  order  of 
sessions*  This  hiring  was  an  ^nqplive  hiring  tymi 
without  ^calling  in  aid  the  parol  evidence.  It  is>  suffidsot 
if  theioteotion  to  except  appears  clearly  in  die  contsact, 
Jbw  V.  North  NiUof  (a)*  It  is  expressly  stipulated  that 
4he  pauper  shall  obey  the  regulations  ef  the  ^fiulory 
with  regard  to  the  hours  of  attendance.  That  shews 
olearly  she  was  not  to  be  under  the  master's  control  at 
dl  hours*  for  otherwise  it  was  unnecessary  to  mention 
houitl  of  attendance.  They  are  never  mentioDed  in 
hiring  a  d«oiestic  or  agricultural  servant  Th^  are 
hired  for  the  year)  quarter,  or  month,  without.fiefeieDoe 
•to  hours.  The  expression  **  hours  of  attendancet"  ex 
vi. termini,  imports  that  *there  were  to  be  hours  of  non- 
attendance*  If  she  observed  the  hours*  'of  attendanos, 
tbe  master  could  not  oompel  lier  to  work  during  the 
•hours  of  non-attendance.  In  Bex  v.  Byier  (&),  where 
tbe  hiring  was  held  not  to  be  exceptive,  the  pauper  was 
hired  at  1&.  lOdL  per  day  for  every  good  day's  work  ndt 
'OLceeding  fourteen  hours ;  and  3rf.  more  per  day  when 
that  time  was  exceeded :  but  there  the  time  was  only 
mentioned  as  the  measure  of  the  wages.     Secondly,  tbe 

(a)  5  T.  Jl.  SI.  («  S  A  *  C.  IM. 

parol 


HmKivo 


pmi  eridenoenwBs  veoemble.  The  regulalioDs  faeii^;  t8S9. 
xeftrrod  lo  in  th^  agreement,  are  part  of  tlie  cootcact. 
As  they  wereoot,  and  need  not  be  in  writing,  thc^  oould 
only  be  ascisrtained  by  pan>l  testimony.  Parol  evidence, 
indeed,  is  not  admissible  to  vavy  or  add  to  a  contriact  in 
writings  but  here  Ae  parol  evidence  does  sot  add  to  or 
Tary  the  contract;  it  is  by  reFereace  inoorporated  in  the 
contract.  The  agreement  withoat  it  is  incomplete. 
What  is  said  at  the  time  of  making  a  contract,  is  often 
necessarily^  a  part  of  the  contract;  as  where  an  instni- 
ment  woflld'  hare  one  effect  *if  deli^vefed  as>  an  -escrow, 
anotber  ifdelivered  as  a  deed.  Evidence  that  the*  par^ 
said  he  delmred  it  as  an  .escrour,.  is  admissiMoi  la 
Bet  w.' London  {a%  in  order  to  ascertain  whether  a 
writteti  oontMct  to  kama  bosiness  was  a  contract  for 
terviofr  or  for  appventioeship,  the  Court  'admitted  parol 
-evidence  that  the  person  who  learned  the  business  agreed 
to  give  a  premium. 

Mertisetker  Serjt.  (and  jtmdrg  was  with  him)  contrk^ 
stx^pedby  the  Court. 


•Ba^ylby  J#.  Where  there  is  inaconcract  of  hiring,  an 
expreaa  exception  of  any  partictiiar  time,  so  that  durmg 
that  time  the  master  cannot  exercise  any  cdntrol  over 
the  servant,  that  is  not  a  hiring  for  a  year,  and  a  settle- 
ment cannot  be  gained  by  service  under  it  We  must 
look  to  the  tehns  of  the  contract  to  karn  what  the 
bargain  was  in  this  case.  By  the  agreement,  the  servant 
stipulates  to  obey  all  the  rules  of  4he  factory  with  regard 

(a)  Sr.fl.S79. 

to 


900  CASES  IN  TRINITY  TERM 

18S9.     ^  to  the  hours  of  attendance.    In  every  contract  of  hiriiigy 
the  ]a«r  will  imply  that  the  party  hired  shall  wwk  at  sll 


reasonable  hours  when  required.  Generally  speakinj^ 
Dsfutf.  '  the  ordinary  working  hours  in  a  manufiutoty  are  twdfe 
hours  per  day ;  but  it  does  not  therefore  fidlow  that  the 
master  may  not  on  extraordinary  occasions  require  bis 
servants  to  work  at  other  hours ;  and  whether  he  does  so 
or  not,  the  relation  of  master  and  servant  continnes 
during  the  whole  day.  It  does  not  appear  by  this  case^ 
what  the  specific  rules  and  regulations  were  as  to  hoois 
of  work.  But  assuming  that  one  of  them  was,  that  the 
servant  was  to  work  twelve  hours  per  day ;  yet  inasmuch 
as  the  regulations  might  be^  and  were,  firom  time  to  time 
altered  by  the  master,  the'  stipulation  that  the  servant 
should  obey  the  rules  and  regulations  of  the  factory  with 
regard  to  hours  of  woric,  did  not  give  the  servant  say 
right  to  say  that  the  master  should,  not  reqmre  her  ser- 
vices at  all  reasonable  hours.  Such  a  stipulation  does 
not  necessarily  imply  that  she  is  not  to  work  bqfond 
certain  hours.  The  true  meaning  of  this  agreement  i^ 
that  the  relation  of  master  and  servant  was  to  conttnoe 
the  whole  day.  There  is  no  express  exception  in  the 
contract,  and  no  remisdon  of  service  but  sudi  as  the 
law  will  imply  in  every  contract  of  hiring.  The  order 
of  sessions  must  therefore  be  quashed. 

LiTTLEDALE  J.  To  Constitute  a  yearly  hiring,  the 
relation  of  master  and  servant  must  subsist  during  th« 
whole  year,  and  during  the  whole  of  every  day  in  the 
year.  It  has  been  held  in  several  cases,  that  a  hiring  in 
terms  for  a  year,  the  servant  to  work  for  so  many  hours 
a  day,  is  an  exceptive  hiring.    Those  cases  have  gone 

to 


to  a  great  extent.    It  seems  to  me  t 
terms  of  such  a  contract  there  is  an  < 
sbewibg  that  the  relation  of  master  a 
to  subsist  during  the  whole  year,  or  di: 
every  day  in  the  year  for  which  the  < 
made ;  it  is  a  yearly  hiring.     By  the  coi 
the  servant  was  to  conform  herself  1 
regulations  of  the  factory.    That  is  a 
the  law  would  imply  in  every  contract 
we  caHnot  from  that  infer  that  there  wa 
any  period  of  time,  during  which  the  n 
pnd  servant  was  not  to  exist 

!Park£  J.  I  have  no  doubt  that  a 
passed  by  parol  between  the  foreman  i 
was  not  admissible  evidence  to  explain 
It .  is  said  that  there  is  an  exception 
ment,  by  reason  of  that  stipulation,  whe 
agreed  to  obey  the  rules  and  regulations 
But  that  imports  no  more  than  a  conti 
orders  of  her  master,  which  is  a  term  ii 
contract  of  hiring. 

Order  of  sej 
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CodMs  And  Others  agmut  MA^fiRMAM  and 
Others^ 

A  bill,  purport.  A  SSUMPSIT  for  money  paid,  bad,  and  raoeivadt  &a 
beenacoeptcd  Plaa»   non  assumpsit*    At  tfae  trial  befora  jLora 

^d^7^^  Tenifrdsnaj.Bt  the  Ixmdon  sUting^ u&ar  Mickadmai 
^o^thc'di^  ^^^'^  1B279  a  special  vsrdict  was  feandi  stadng  in  sub- 
d^'lSn^  stance  as  fi>Uows:— 'Long  befi>rei  and  at  the  several 
ter,  bdiefing  it  times  hereinafter  mentioned,   the  pbdatiffs  carried  <n 

to  be  the  go-  i  r 

nuiM  accept-  bosiness  as  bankers  at  Charing  Cross,  in  the  city  of 
the  amount  but  Westminster^  and  the  defendants  carried  en  business  as 
log  day  baYiog  bankers  in  Nicholas  Lane^  in  the  oXf  oi  Londoum  Befiue 
iT^^^  and  on  and  after  tfae  2«th  of  i&g^  1827,  certsan  persons 
^cmMdoe  ^^i<^"7'i^S  W  ^^^  ^>^  business  under  the  firm  and  style 
ofthat  &ct to     Q^SeweU  and  Oroai^  kept  an  account  and  cash  with  the 

toe  par^  to  ^ 

whom  they  had  plaintifis  as  their  bankers;  and  certain  other  persons 

paid  thebiU,  and 

required  him  Carrying  on  trade  and  business  under  the  firm  and  style 
money:  Held,  of  (S0js{d^jo»  and  Co^^  kept  an  account  and  cash  with 
oftbebaib  ^he  defendants,  as  their  bankers;  and  before  the  said 
k^^o^the  ^^  of  J%  a  bUl  of  excbinge,  drawn  by  one  T.  Did- 
^^"dSe?*^  ton,  upon  Sewell  and  Cross,  bearing  date  the  21st  of 
whether  it  li      March  1827,  for  198/.  195.,  payable  two  months  after 

nonored  or  di^ 

honored;  and    date  to  the  Order  of  T.  Diitton.  and  indorsed  by  the  said 

that,  no  notice 

of  the  forgeiy     T.  Dtitton,  and  also  by  C.  Heginboiham  and  one  J.  Hop- 

having  been  , 

given  on  the      ris,  and  purporting  to  be  accepted  by  Sewell  and  Cross, 
^  I  due,  the '  Payable  at  the  plaintifis',  was  paid  to  the  defendants  by 


^tiir^o^  Sanderson  and  Co.  to  their  credit  with  the  defendants; 
were  not  en.      ^^  ^p^^^^  ^^  g^;^  24th  of  Mcof  the  defendants  pre- 


titled  to  I 

it  bodE.  sented  the  sud  bill  to  the  plaintifis,  and  required  them 

to  pay  the  same  according  to  the  said  acceptance,  and 

that 


Mastkrmaiu 
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^t  tfae  plaintiffi^  believing  the  acceptance  to  be  that  1829^ 
of  jSamS  and  Crocs^  paid  to  the  defendants  the  sum  of  '^^ 
198/.  19«.  as  the  amount  of  the  bill  of  exchange  so  pur* 
porting  to  be  accept^  as  aforesaid ;  that  on  the  25th 
^7  of  Mtgf  (being  the  day  next  following  the  day  on 
which  sach  payment  was  made)  the  plaintifis  discovered 
that  the  acceptance  on  the  hill  was  not  the  acceptanoe 
of  SeweU  and  Cross^  but  that  the  same  was  forged  by 
T.  DuUont  the  drawer  of  such  bill ;  that  the  said 
acceptanoe  was  in  fibct  so  forged ;  and  that  on  the  said 
85th  of  Afiry,  about  one  o'clock^  the  plaintiffs  gave 
xiotice  to  the  defendants  and  to  J.  Harris^  the  indorser» 
and  to  Sandarson  and  Co.,  that  the  same  was  so  forged; 
and  that  the  said  payment  had  been  made  by  them 
under  a  mistake,  and  in  ignorance  of  th^  acceptance 
being  so  forgedi  and  they  requested  the  defendants  to 
repay  Ihem  the  said  sum  of  1982.  19^ ;  and  on  the  same 
day  one  Thoma$  Oaies^  as  attorney  for  the  Bankers' 
Sod€ty  for  TrotectioD  against  Forgers,  and  of  which 
society  tfae  plainti£b  and  defendants  were  members,  sent 
the  foliowiqg  ktter  to  C  Heginboihamf  the  other  ijir 
dorser,  and  also  a  like  one  to  J.  Harris : — '*  Sir,  a  bill 
of  exchange^  bearing  your  indorsement  for  1982.  I9s^ 
drawn  by  Thomas  DuUon^  and  purporting  to  be  ao- 
oepted  by  SemeU  and  Cross^  and  indorsed  by  you  to 
J.  Harris^  due  yesterday,  has  been  refused  payment, 
and  now  lies  with  m^  ihe  acceptance  being  forged; 
-aqd  if  the  same  is  not  taken  up  by  ten  o'clock  to- 
jnorrow,  legal  proceedings  will  be  taken  i^nst  all 
.^parties."  The  sum  of  198i.  19^.  was  entered  by  the 
plaintifi  in  the  day-book,  to  the  debit  of  SeweU  and 
Cross,  but  was  not  carried  into  the  ledger  or  further 
charged  to  their  account;  Sanderson  and  Co.  did  not 
8  N  2  draw 


1829.       draw  out  of  the  hands  of  the  defendants  any  sum  of 

money  upon  the  credit  of  or  in  respect  of  the  said  biD» 

agaimi       and  the  balance  of  monies  belonging  to  Sandenon  and 

BfAflTIRlfAV* 

Co.,  in  the  hands  of  the  defendants  as  their  bankers^ 
both  before  and  at  and  after  the  several  days  before 
mentioned,  greatly  exceeded  the  said  snm  of  198A  19^. 
The  case  was  now  argued  by 

B.  V.  Richards  for  the  plmntiff.  Themoney  in  this 
case  was  paid  by  the  plaintiffs  to  the  defendants  wiAont 
consideration,  and  under  a  mistake  as  to  the  fiicts;  it 
may  therefore  be  recovered  back  in  this  action.  On  the 
other  side^  the  cases  of  Price  v.  Neal{a)  and  Smith  v. 
Mercer  {b)  will  be  relied  on.  The  first  was  an  action 
by  the  drawee  of  two  bills  to  recover  back  the  amomt 
which  he  paid  to  the  holder;  one  of  the  btUs  he  had 
previously  accepted,  the  other  he  had  not,  but  both  were 
paid  by  him  when  at  maturity.  Now  the  drawee,  by 
accepting,  precludes  himself  from  disputing  the  hand- 
writing of  the  drawer,  and  the  effect  of  payment  by  the 
drawee  must  be  the  same ;  the  Court,  therefore,  in  that 
case,  properly  decided  that  the  plaintiff  could  not 
recover.  Here  the  question  is  very  different;  being 
between  agents  of  the  holder  and  drawee^  and  not 
between  the  parties  themselves.  In  ^mith  and  Othert  v. 
Mercer  {Jb\  the  plaintiffs  (who  were  the  bankers  of 
Evans  whose  acceptance  had  been  forged)  paid  the  bill 
when  due,  to  the  defendant's  agent,  and  did  not  discover 
the  forgery  for  seven  days  when  notice  was  given.  Cham^ 
hre  J.  held  that  the  money  might  be  recovered  back; 
the  rest  of  the  Court  were  of  a  different  opinion ;  but 

(o)  I  r.  m.  39a     5  Burr.  1354.  (6)  6  1\mnU  76- 

the 


1«29. 

CocKi 

agfritui 
MAMrEftMAir* 


the  prior  holder,  nor  could  the  latter  hare  sued  the'  tbea 
defendant  WiUnnson  r.  Johii9on(a)  also  yehf  closely 
i«9embles  this  case*  There  a  bill  disbonorad  by  the 
acceptor  was  presented  to  the  agent  of  a  sopposcd 
indorser,  who  paid  it  for  the  honor  of  that  person.  Tlie 
indorsement  proved  to  be  a  forgery,  and  the  agent  waa 
allowed  to  recover  back  the  money  so  paid.  The  Comt 
held,  that  the  plaintiff  was  deceived  by  the  presentment 
of  the  bill  to  him  as  the  agent  of  the  supposed  indorser  ( 
80  here  the  plaintijb  were  deceived  by  the  presentment 
of  the  bill  to  them  as  the  bankers  of  Uie  supposed 
acceptor.  Nothing  was  done  in  this  cMe  that  could 
prejudice  any  of  the  parties;  when  the  fof^ry  was 
discovered,  the  holder  of  the  bill  had  not  drawn  out 
any  of  the  money  from  the  hands  of  the  defendants,  and 
none  of  the  prior  parties  to  the  bill  were  discharged  by 
laches.  Unless  then  it  be  hdd  that  if  the  forgery  IhmI 
been  discovered  immediately  after  the  pa3rmeot|  tiie 
money  could  not  have  been  recovered  back ;  the  present 
plaintiffi  must  be  entitled  to  recover  in  this  action. 


PoUod  contrk.  The  defendants  are  entitled  to  vetiin 
the  money  which  they  received  for  their  customer.  The 
case  presents  two  conflicting  principles:  first,  that 
money  paid  under  a  mistake  may  be  recovered  bade; 
secondly,  that  the  acceptance  or  payment  of  m  bill  can* 
not  be  revoked ;  and  the  question  is,  by  which  of  these 
principles  die  present  case  is  to  be  governed.  The  first 
has  been  applied  with  this  l«itatkxi,  that  where  the 
party  paying  has  knowledge  of  all  the  facts  or  the  means 
of  knowledge,  he  cannot  recover  back  the  money  paid. 


(«)  8  d.  4*  C.  498. 


Here 


^ 
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Here  tin  pUotift  had  the  me^s  of  knowing  tbekr  ^ns-  18S9. 
iomci's  bwdwrkiBg^  U  was  their  duty  to  Hoow  its  ^Ad^ 
dienfim  ihfy  cmoot  recover  back  the  jnoney  oo  the 
fround  that  tb^y  paid  U  under  a  mbti^en  auppoation 
ibBt  the  hill  was  accepled  by  their  custoiuert  If,  in- 
deedy  the  iBistaka  bad  been  diaporered  immediately,  the 
tranaaatiaii  mgbt  have  bfen  undone,  for  then  qp  new 
isiroyoMtBOoea  Yttrying  tba  9J<tufl(iw  of  tb^  partiea  could 
have  inievvcnedft  Hpv  4  ti^U  day  infewened^  rmw  cic- 
camata^cas  nigbt  hav^  ariseoj  and  th^  Court  wiU  not 
HBDqiuffe  triictber  tbey  did  or  npt  Smiti  v«  Mercer  (a)  is 
dieacdy  ia  point  for  the  defendants,  and  tViliif^son  v. 
Jbhnum  (i),  dted  for  ihff  plaintiff,  differs,  for  tb^e  tbe 
mlalake  praa  diaooyaned  tm  ihe  fiuma  morning  when  the 
payment  waa  mada^  iBoj^l^i*  There  too  the  bill  waa 
ilakett  to  tha  ptaiptifls',  4nd  presented  to  thfsm  as  9  bill 
baariog  tha  ganuina  indorsement  of  H^mod  apd  Co.] 

Bickards  in  reply.  The  wbola  of  the  ^rgtm^t  hr 
die  defeodaftts  reets  on  the  gr^wd  that  th^  hanker  is 
bound  to  know  his  eustomer'a  bandarriting;  bu(  thut 
gnoaod  axiated  equally  in  Willdn9^  r.  Joktaan  (lf\  md 
mes  bald  iaaufficieat  to  defeat  the  plaintiff's  chiim.  TJs^ 
Jesa  ijie  asiatake  as  to  the  fiict  caq  be  at^buted  &>  tjM 
iaches  of  the  pa^ty  paying^  he  is  entitled  to  h^v#  kifi 
moaey  netara^,.  Mitner  y.  J)umio»  (c). 

Cur.  4dv.  mli* 

Biinsv  h  now  delivered  tha  judgment  of  the  Couff. 

Thia  was  an  action  brought  by  Cocks  and  Co.  bankers 

in  l/mdoth  U>  r^eo^ver  a  sum  of  money  paid  by  ihem  to 

(a)  6  Twni*  76.  (»)  9B*ta  42S.  (c)  SB.^a  671. 

5N  4  tha 


1829.       the  defendants,  on  the  ground  tl^at  tbey».hayipg  paid  the 
^  money,  in  mistake  and  ignorance  of  the  faqts,  Wfere  en- 

agttirut  titled  to  recover  it  back.  The  bill  was  presented  the 
24>th  of  Mai/f  the  day  on  which  it  became  due*  The 
plaintiffs  paid  it,  not  knowing  that  it  was  notf  the 
genuine  acceptance  of  SeweU  and  Cross.  On  the.  follow- 
ing day  it  was  discovered  that  the  acceptance  was  a 
forgery,  and  the  plaintifis  on  that  day  gave  nptice  to  the 
defendants.  It  was  insisted  that  the  plaintifis  were  not 
entitled  to  recover,  because  they,  b€;ing  bankers^ougbt^ 
'before  they  paid  the  bill,  to  have  satisfied  ^themselves 
that  the  acceptance  was  genuine.  On  the  other  band 
it  was  said  that  the  plainti£&»  having  given  notice  of  the 
forgery  to  the  defendants  on  the  day  next  after  the  biUl 
had  been  paid^  were  entitled  to  recover  back  the  money, 
on  the  ground  that  they  had  paid  the  money  xmAec  * 
a  mistaken  supposition  that  the  acceptance  was  the 
genuine  acceptance  of  Sewetl  and  Cross^  and  the  case  of 
Wilkinson  v.  Johnson  (a)  was  relied  on.  That  case 
difiers  from  the  present  in  one  material  pbint,  vis.  Ast 
the  notice  of  the  forgery  was  given  on  the  veiy  day 
when  payment  was  made,  and  so  as  to  enable  the  de- 
fendant to  send  notice  of  the  dishonour  to  the  prior 
parties  on  that  dny.  In  this  case  we  give  no  (pinion 
upon  the  point,  whether  the  plaintifis  would  have  been 
entitled  to  recover  if  notice  of  the  forgery  had  been 
given  to  the  defendants  on  the  very  day  on  whidi  the 
bill  was  paid,  so  as  to  enable  the  defendants  on  thai 
day  to  have  sent  notice  to  other  parties  on  the  bilL 
But  we  are  all  of  opinion  that  the  holder  of  a  bill  is 
entided  to  know,  on  the  day  when  it  becomes  dat» 

a 
1  (a)  3  ^.4^0  488. 

whether 
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•whether  it  is  an  bondnred  or  dishonoured  bill,  and  that^        1829. 
if  be  recdve  the  money  and  is  suffered  to  retain  it  during       "cocn 
the  whole  of  that  day,  the  parties  who  paid  it  cannot    ^^"^^ 
recover  it  back.     The  holder,  indeed,  is  not  bound  by 
law  (if  the  bill  be  dishonoured  by  the  acceptor)  to  take 
any  steps  against  the  other  parties  to  the  bill  till  the  day 
after  it  is  dishonoured.    But  he  is  entitled  so  to  do^  if  he 
thinks  fit,  and  the  parties  who  pay  the  bill  ought  not 
by  their  negligence  to  deprive  the  holder  of  any  right 
•or  privilege.    If  we  were  to  hold  that  the  plaintifi  were 
entitled  to  recover,  it  would  be  in  effect  saying  that  the 
plaintifis  might  deprive  the  holder  of  a  bill  of  his  right 
to  take  steps  against  the  parties  to  the  bill  on  the  day 
when  it  becomes  due. 

Judgment  for  the  defendants* 


A^  .  -r  .  c'^Li^  y^  ^<  /^^^{^ 


Pike  against  £tre  and  Others. 

'T^RESPASS  for  breaking  and  entering  a  shop  in  the  AdcmiMbf  a 

county  of  Oxford.     Flea,   that  one  &topet  being  yevtoywrio 

seised  in  his  demesne  as  of  fee  of  the  shop,  before  die  hold  from  jew 

committing  of  the  alleged    trespass,    to   wit,   on   the  ^^Slo^^JL^^ 

26th  oi  My  1826,  demised  it  to  tiewetU  one  of  the  ^jJ^TJ^ 

defendants,  to  hold  from  year  to  year  soloiig  as  they  J*^"*^*^ 

should  respectively  please,  by  virtue  whereof  tleweti  origlnd  dnabo 

.  to  tho  intciint 

entered,  and  was  possessed  of  the  premises  as  tenant  to  diaie  kndkrdU 

Slopes  t  and  that  plaintiff,  claiming  title  under  colour  of  to  described 

a  pretended  charter  of  eternise,  entered,  &c«    Replication^  aitbo^'^  tbo 

that  before  the  ttespass,  and  while  Hemett  was  possessed  ^^^mcdo 

as  aforesaid,*to  wit,,  on  the  96th  of  December  1826,  "^^^"^^ 


91U  %JJkl3rS5  W    AJCUAill     J.JUtM. 

1829.       H€9M  deansed  the  pminisM  to  the  plantii^  ^  i»  Ute 
imd  to  kold  the  «uae  to  the  pUnliff  fiir  one  wluile  year 

^onuf , .  from  theooe  next  en&aing^  and  fiiUy  to  be  oomplele  and 
ended,  and  eo  from  ytav  to  year  as  long  as  Aef  tke 
defendant  and  the  said  HemU  shoald  raapeoti^y  pleaes^ 
during  the  oontiaBanee  of  the  aaid  demia^  thismof  in 
HemM  from  Stapes ;"*  by  virtue  whereof  die  piaiatiff 
•entered^  and  was  possessed  at  the  time  ef  the  trs^ww 
Rgoiader,  taking  issue  oa  the  demise^  quido  et  fi»rnii» 
and  conchidiiig  to  the  oountry.  At  die  .trW  bcfoae 
Parke,  J.^  at  the  Oxford  Sumaier  assises  1M8,  ofidenoe 
mes  adduced  of  a  demise  by  Hmneit  Ui  die  pUoliff 
to  hold  the  premises  from  jeKt  to  year  geDenliy,  bat 
it  did  not  appear  that  such  demise  was  qoalified  fay 
any  reference  to  the  duiation  of  Hewetfa  interest,  or 
that  the  nature  of  that  interest  was  mentioned.  It  was 
objected  by  the  counsel  for  the  defendants,  that  the  proof 
did  not  support  the  aUegation  on  two  grounds,  first, 
that  tbeplaintiff  was  bound  to  shew  that  the  qualification 
which  he  had  introduced  as  limiting  the  duration  of  his 

.  .  .  tenancy  to  that  of  Hepxtts  interest,  wa^  ei^press^  98 
part  of  ihe  contract^  between  Hewett  and  himseV; 
secondly,  that  if  the  replication  must  b^  taken  as  de- 
scribing not  the  actual  contract  between  the  parties,  but 
its  legal  effect  with  referepoe  to  that  whi<ji  was  not 
mentioned,  the  legal  effect  was  not  (rqly  stated.  The 
jury,  under  the  learned  Judge's  direction,  found  a  verdict 
for  the  plaintiff  but  liberty  was  given  to  the  defendants 
to  move  to  enter  a  nonsuit*  In  Michaelmas  term  follow- 
ingi  Jerois  moved  accordingly  on  both  pcHOts;  and  as 
to  the  second,  cited  Pleasant  v.  Benson  {a).    The  Court, 

ifl)  ]4SiNr,iS4« 

being 


Fin 

BVRJC* 


IK  Tii»  TfeiirrH'YiAR  or  GBDR6B  IV.  911 

being  dearly  of  opitimi  that  Ao  repliomioQ  prnpoited  189d. 
to  contaift  il  matenent  of  the  kgai  eAct  of  the  deteiae 
and  not  of  the  aotoal  faprgain  between  the  partieS)  re* 
fhsed  to  tliitnrb  the  Trntlict  on  the  finit  ground^  but 
granted  a  rule  on  theaeoond  pointy  inz.  whether  the  legal 
eflbet  of  the  demise  was  atated  oorrecdy. 

Fluke  Seijt  and  Taffbutd  now  shewed  cause.  The 
demise  Is  correctly  Mated,  according  to  its  legal  eftot» 
inasRiucb  as  Hemtt  oouM  only  demise  during  the  < 
l^ance  of  his  owti  Interest,  and  therefere  tha 
h  properly  qualifled  by  reference  lo  that  interest 
PkeamU  V*  Bemm{a)  was  rdled  on  when  dieriiie 
was  obtained,  to  shew  that  the  tenancy  of  the  pliintiff 
mig^  subsist  beyond  that  of  H^xxtt^  in  the  event  of 
H&offtt  surrendering  hi)  term  '  to  his  own  landlord 
during  that  of  hb  tenant;  bnt  if  the  ease  be  ajnstieaUe 
at  ell,  It  rather  proi^es  the  i^everse.  In  that  case  M^kn^ 
being  tenant  from  year  to  year  to  Hayton^  undeiiet  pait 
of  the  prembes  to  Benson^  lyid  pending  that  sub- 
tenancy gave  op  10  his  landlord  die  part  which  ha  had 
rstsined  in  his  o#n  possession,  wttbout  eithev  ginng 
notice  to'J^fiSEMi  to  quit  or  surrenderiilg  part  in  the 
name  of  die  whole^  on  which  it  was  holden  that  Hagtam 
couM  not  Sustain  ejectaMit  against  Benmm  upon  a 
nodoe  to  (frit  a%  his  own  name^  as  the  tenaocy  of  jBen*- 
son  to  1¥iate$  still  subsisted.  In  that  case  therahad  been 
no  sutvenderof  that  part  of  che  premises  by  the  interaifr- 
diote  kndord.  But  aopposing  the  opinion  of  the  Coait 
to  be,  that  notwidistandiDg  such  aorvender  the  sul^ 
tenancy  would  remain  undetermined,  it  docs  not  ftttow 

that 
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1829.  tliAt  tbe  sikb^tebancy  would  subsist  beycmd  dial  of  th« 
intermedbte  landlord,  but  that  the  interest  of  die  hh 
tenil^aCe  landlord  woiild  remain,  notwithstanding  die 
siih*edder,  to  support  such  tenancy*  The  iise~6>  be 
inade  of  that  case,  therefore,  consists  in  a  mere  verbal 
fallacy;  properly  considered^  it  shews  ihilt  the  dembe 
in  the  replication  is  correcUy  stated;  foii -Apposing 
Hetete%  tenancy  determined  by  Sttjpes,  by  a  r^Unr 
nodce  to  quit,  that  of  the  plaintiff  wouU  be^ktemtined 
ebo ;  while,  on  the  other  hand,  a  surrender  by  HeooeH 
would  not  operate  td  the  prejudice  of  the  plaintiff's 
tenahcy, '  as  Hewetfs  ten»  would  still'  subsist  for  die 
purpose  of  sustaining  it^  In  case  df  such  abortive  sor- 
rendet,  the  jpilaintiff  would' still  be  truant,  not  to  Sitipa 
but  to  Hewetti  who  alone  cotild  distrain;  and  in  eveiy 
Way;  dierefore,  of  considering  the  -subject,  the  demise 
oh  which  the  pUunttff  relies  was  a  demise  dorring  the 
contiauanee  ot  HeaaetfB  interest^  and  daring  that 
interest  only. 

f 
JeMs  andf  FoUeit  contri.  The  demise  proved  es- 
sentially varied  from  that  laid,  inasmuch  as  tbe  legal 
incidents  of  a  demise  from  yeai*  to  year^  and  of  adeitiise 
from  year  to  year  daring  the  ccmtintiance  d  anod^ 
demise^  differ.  Thus  a  demise  from .  year  to  year  made 
generally  would  continue,  notwithstanding  the  surrender 
of  the  term'  by  the  party  so  detnising  (a).  Doe  v.  Pj^e{by 
Again^  a  demise  from  ydar  to  year  might  have  con* 
tinuance  beyond  tbe  existing  demise,  in  ease  the  interest 
gf  the  termor  should  iterge  in  soni^  greater  interest^  as 
if  he  became  the  purdiaser  of  the  fee.     Suppose  tenant 

(o)  Co.  Liit.  53S  b.  {b)  SM.^S.  14G. 
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Ibr  lift  should  make  a  lease  for  twenty-one  years,  would  I8S9. 
that  be  properly  described  in  pleading, as  a.lease-Cbr 
twen^K)aeyears,  determinable  f^  the  death  of  the  lessor  2 
At  all  eTents,  the  terms  of  the  demise^  as  stated)  imply  si 
power  reserved  by  Ifewett  to  determine  the  demise  at  any 
tinie  be  might  see  fit,,  by  determining  his  own  tenancy; 
and,  if  this  be  the  meaning,  it  cannot  be  supported  by 
proof  of  a  general  demise,  in  which  no  referenee  was 
made  to  any  superior  tenancy. 

.    Our.  adv.  Vidi. 

-  Batley  J.  now  delivered  the  judgment  of  the  Court* 
The  only  question  in  this  case  j  is,  whether  the  ^ver* 
iDent  in  the. replication,  on  which  issue  was  taken,  was 
supported  by  the  evidence.  The  averment  was,. that 
wbilst  Hmett,  was  possessed,  under  the  demise  made  ^ 
•hull  hySkpes,  he  demised  to  the  plaifitiff^  to  hold  for 
one  year,/ Ac,  and  so  from  year  to  year,  ^^  during  the 
continuance  of  the  said  demise  thereof  to  Hewett^om 
Stopes."  The  evidence  was  of  a  letting  by  Hewett  to 
the  plaintiff  fioro  yearito  year  generally*  We  think  the 
leplication  does  not  mean  to. describe  the  actual  con- 
tract bf  the  parties;  but  the  estate  which  passed  by 
▼irtue  of  the  alleged  demise^  and  that  it  intends  to  plead 
(as  it  ought  to  do)  (a)  the  demise  according  to  its  legal 
efiect. 

.  The  question,  then,  is,  whether  thi»  was  the  l^al 
efiect  of  the  general  demise  by  Hewett.  It  is  not  neces- 
sary to  decide  whether  the  replication  is  to  be  taken  to 
state  all  the  interest  that  passed ;  for,  assuming  that  it  is, 
we  think  it  does  correctly  state  it.     It  is  said  that  it 

(a)  Com.  Dig.  Header  (C;»  45. 

does 
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1B89»  does  not|  becsiue  lb«  iocideiilg  Ao  or  qiwUtMs  of « term 
from  jeftr  to  year^  gnm^d  by  a  termor  from  year  I9 
yeart  f «iMM%f  are  diierfliit  from  tbose  of  a  tarn 
gimoied  by  him  4urk^  Ae  mMkmmM  of  tbo  demue  to 
him. 

Bttt  we  think  there  is  ao  miedeMrq^tion  of  th4  iodr 
dents  or  qualities  of  this  demise*  Flrslf  it  is  said^  that 
tho  term  firom  year  to  year  gnmted  to  die  under  lasses^ 
generally^  would  continue  though  the  lessee  sttrrendered 
his  tenn  or  mei^ged  it ;  that  is,  it  would  ccmtinue  longer 
than  during  the  continuance  of  the  demise  to  the  lessee: 
not  sa  a  demise  made  during  the  coMinuanoe  of  the  first 
demise.  For  this,  Co.Litt.SSS.  was  cited;  but  the 
attthoriQr  gives  iui  answer  to  the  objection,  for  it  shews 
that,  *^  in  ngard  to  strangers,  isot  parties  or  privies  to 
the  aurrender,  the  estate  surreodfired  hath^  m  wnsUer^ 
oHon  ijf  lam,  «  ^oniimiance^"  'TherefiM%  ahho^g|l 
HtmeU  might  have  surrendered  his  estate  would,  as  to 
J'lif ,  have  coBtiBuance,  In  both  cases,  the  demise  by 
JiemeU  would  contiaue  during  the  eontinimnce,  ju  Icg^ 
effedv  of  his  termi  and  no  l^i^r. 

Seeondly,  it  is  said,  that  a  term  granted  generally 
would  have  coatinuaace  afssr  the  expiration  of  the  firat 
tenancy  by  efflaxion  of  tim^  if  he  had  bofore  then  pu»> 
chased  the  fee^  but  not  so  a  term  gmnted  during  the 
continuance  of  his  tenancy.  The  answer  is,  that  it  woold 
be  good  by  esUqppel  oalyj  and  this  is  not  a  demise  by 
indenture^  which  is  essential  to  an  estoppel. 

Thirdly,  another  o^ection  is  taken,  firom  a  aupposed 
aaakgy  to  leases  by  tenants  for  life.  Thece  is,  how- 
€ver,  none.  Such  i^ates  are,  in  conti^mplation  of  law, 
of  longer  duration  than  estates  for  years ;  and  an  interest 

for 
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The  kil  okgeolkni  kf  tWt  the  teroM  used  ia  the  re* 
pKralicto^  thut  ^fciMtt  dmised  «<  ta  bold  diuisg  ihe 
ooBtihaMde  of  bis  own  demiaey"  ploperly  deMribe  i^ 
delist  ia  which  be  rcsert w  u>  himself  the  power  of 
deleroiiiiiBg;  bis  own  estate  when  he  pleeaei,  by  sur^ 
render;  hm  tbet  the  proof  was  of  a  deouse  in  which  no. 
such  power  was  reserved.  But  we  think  the  terms  used 
in  the  reocnrd  meant  during  the  continuance  of  the  demise 
to  HeweU^  from  year  to  year  in  iU  ordinMfy  courum 

For  these  leasoas*  we  are  of  oinniooy  that  the  replica*, 
tion  properly  describes  the  legal  effect  of  the  letting 
which  was  proved  on  the  triaL  The  rule  for  solermg 
1^  nonsuit  musta.tberefcre,  be  discharged. 

Rule  discbargsd* 


The  S^tNG,  on  the  ^Prosecution  of  the  Inhabitants 
of  the  Parish  of  CoTTmcMAM,  in  the  County  of 
Northampton,  against  Sir  Richard  Broo&e 
Dfi  Capel  Brooice,  Bart, 

nnH£  defisndant  having  appealed  against  a  rate  for  the 
relief  of  the  poor  of  the  parish  of  QotiingkaMf  in  the 
oouB^  of  NorthamfioHf  ^ov  certain  saleable  underwoods 
in  that  parish,  the  sessions  confirmed  tbe  ratC)  sul))ect 
to  the  opinion  of  this  Court  on  the  following  cose:  — 
.  There  are  IM  acres  of  land,  called  Unrd  Sanded 
Parks  within  the  parish  of  Cottingham^  in  respect  of 
which  no  person  is  rated.  The  p^k  is  in  the  occu- 
pation of  Mr.  Peachy  as  tenant  to  Lord  Sondes.  Evi- 
dence was  offered,  on  the  part  of  the  defendant,  to  prove 

that, 


P»K 

amauut 


Where  then  it 
an  appeal 
agaiost  a  poor* 
rate,  on  the 
ground  that 
■onie  pcnon  n 
omiued  who 
ought  to  be 
rated,  thejua* 
tices  at  aeuioiii 
cannot  hear  the 
appeal,  uoIom 
notice  of  the 
appeal,  and  the 
ground  of  it, 
has  been  given 
to  the  party 
laid  to  have 
been  unpio* 
perly  omittsd. 
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1 8€9.       that,  at  the  time  the  rate  was  made^  this  land  was  profit^ 
_.    J-  ably  occupied,  for  the  purpose  of  calling  upon  the  Court 

ugaiMi  to  quash  the  rate,  on  the  ground  that  no  person  was 
rated  in  respect  of  it  The  evidence  was  otgected  to  on 
the  part  of  the  parish  of  Cottinghamj  as  it  had  not  been 
proved  that  notice  of  appeal  had  been  served  on  Mr. 
Peach  or  Lord  Sondes.  The  question  for  the  opinion 
of  this  Court  was,  whether  or  not  the  evidence  oo^ht  to 
have  been  admitted. 

Denman  (with  whom  was  Humfrey)  in  support  d[  the- 
order  of  sessions,  was  stopped  by  the  Court 

MMer  contrik.  It  appears  that  in  this  case  there  was 
a  large  tract  of  land  rateaUe.  [Baylof  J»  The  Court 
cannot  tell  that  it  was  rateable.  The  question  is,  whe- 
ther you  had  a  right  to  go  into  your  case  and  prove  it 
rateable.]  We  had  a  right  to  go  into  the.  case, 
although  notice  of  the  ground  of  appeal  had  not  been 
given  to  the  party  occupying  the  land.  Such  notice  is 
only  necessary  where  the  object  of  the  appeal  is  to 
amend  the  rate  by  inserting  the  names  of  some  persons 
who  have  been  omitted.  The  4>]  G.  S.  c.  23,  5. 6.  pro* 
vides  Uiat  the  sessions  shall  not  on  appeal  amend  a  rate^ 
by  inserUng  the  names  of  any  parties  to  whom  nodoe 
has  not  been  given,  because  that  would  be  an  act  of 
injustice  towards  those  parties.  But  the  omission  makes 
the  rate  bad,  and  it  may  be  quashed,  and  when  a  new 
rate  is  made,  all  parties  to  be  affected  by  it  will  have 
notice,  Bex  v.  Aberavon.  {a) 

(«)  5Auf,45S. 

BATLEr 
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Bayley  J.    1%  seem?  to  me:  that  the  caae  of  Bex  v,       1«S0» 
JberaOon  furnishes  an  argmnent  io  support  of  the  order     t^Tkm 
of  session]^  in  the  present  caase^    There  notice  of  iippeaL       «i;«m 
was  giiren  to  the  corporation  at  large,  09  the  ground 
that  certain  land  said  to  be  occupied  fay  them  was  not 
rated ;  on  the  other  side  it  vaa  contended^  that  the  cois 
poration  did  not  occupy^  but  that  there  vas  an  actual  - 
Qccopatipn  by  certain  bmig^e$3,  aqd  the  widows  of 
burgesses,  and  the  question  was  tmeA^  whether  the 
Court  could  quash  or  amend  the  rate  in  the  absence  of 
notice  to  thenit    Iiord  SUenboraugh  »jJi  "  The  case  is 
very  loosely  and  inaccurately  drawn.    We  oi^bt  to 
have  the  right  of  etuoymeot  more  distinctly  ^ted.    It 
does  not  appe^  whether  the  bujigesaea  who  turned 
$tock  on  the  common'  did  »o  in  right  of  their  franchise^ 
or  by  permission  of  the  corporate  bodyji''  and  tbj^  Court 
were  about  to  send  the  case  back  to  the  sessions  to  be 
restated,  in  order  to  see  whether  the  burgesses  were  the 
occupiers  or  not  i  which  clearly  must  have  been  upon 
the  principle  that  the  occupiers  ought  to  have  had 
notice  of  the  appeal*    Then  ]Lord  Elknboroagh  says^ 
*<  I  think  we  may  deal  with  the  case  as  it  is*    Here  is  a 
large  track  of  property  producing  profit,  which  is  liable 
to  be  rated,  and  no  persoh  is  in  &ct  rated  for  it    This 
property  is  stated  to  behmg  to  the  corporation,  and  it 
may  be  doubtful  whether  the  occupation  shewn  be  their 
occupation  or  that  of  individuals.    Under  such  circum- 
stances I  cannot  say  that  the  sessions  have  done  wrong 
in  quashing  the  rate/'     Before  the  17  6. 2.  c.  38.  was 
passed,  whenever  a  party  had  been  improperly  omitted 
out  of  a  rate,  the  court  of  quarter  sessions  were  bound  to 
quash  it.     That  statute  was  passed  to  remedy  that  in- 
convenience, but  then  it  was  thought  unjust  tiiat  a  party 

Vol.  IX.  3  O  should 
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1899.  should  be  affected  by  baving  his  name  mserted  in  a  rate 
^  without  notice,  and  the  41  G.S.  r.  23.  was  passed  to 

agamsi  remedy  this  evil.  The  preamble  of  the  statute  recites, 
that  by  the  17  6.  2.  e.  36.  power  was  given  to  the  jus- 
tices, upon  appeals  from  rates  and  assessments,  where 
they  should  see  just  cause,  to  give  relief,  to  amend  the 
same  in  such  manner  only  as  should  be  necessary  for 
giving  such  relief  without  altering  the  rate  in  other 
respects.  But  if  the  argument  of  Mr.  Miller  were  to 
prevail,  the  sessions  would  no  longer  have  the  opUon  of 
amending  rates;  they  might  in  all  cases  of  omission  be 
compelled  to  quash  them,  and  so  appeals  would  be 
doubled 'in  number.  The  sixth  section  of  the  act,  how^ 
ever,  is  general,  and  applies  equally  to  all  cases  either 
of  amending  or  quashing  rates.  It  provides,  in  plain 
unequivocal  termi^  that  if  there  is  an  appeal  against  a 
rate  because  some  person  who  ought  to  have  been  rated 
has  been  omitted,  notice  shall  be  given  to  such  person, 
and  if  it  be  not  given  the  appeal  shall  not  be  heard.  I 
'  am,  therefore^  of  opinion  that  the  course  taken  by  the 
justices  at  sessions  in  this  instance  was  right,  and  that 
their  order  must  be  confirmed. 

'    LiTTLEDALE  and  Pabke  Js.  concurred. 

Order  of  sessions  coBfinned« 
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Annai^dale  against  Pattisoiy. 

npHIS  was  an  action  of  debt  on  a  bond*  whereby  the  When  by 

defendant  was  bound  to  the  phuntiff'  in  the  penal  principd,  md 
sum  of  6000/.    The  defendant  set  ont  on  oyer  the  bond<  wmjc^i^' 
and  condition^'  whibh  (aft^  reciting  that  by  a  bood^^  b^und^^y  to 
bearing  date  the  day  of  1826,  in  tbtSecich,^^^f 

ibrm^  proceeding  upon  the  narrative  thereia  mentioned^  p^^  ^^^ . 

'^  or  amount  of  Uieir 

W^Ortme  as  principal,  and  the  plaintiff  as<  cauUoner,  debts,  and  bj 

;  '^    '  ^  the  samo  bond. 

surety,  and  full  debtor,  for  and  i^ith  him,  bound  them- -^.  was  bound 

to  iodonnify 

selves  co-jointly  and  seTerally^  &€.,  to  make  payment  to-  b,  against  all 
each  and  all  the  just  and  lawful  creditors  of  JrcJabald  o^j^bemdng 
JUardiee  and  Co.,  printers  and  booksellers  in  ^«»-'SIJ?it^p^i 
bur^hj  as  a  company,  and  of  Archibald  JUardiee  <^^  Juffidenrin 
John  Maitland  as  individual  partners  thereof,  at  the  fmount  for  this 

instrument,  and 

date  tff  awarding  the  sequestration  of  their  estates  in  that  it  did  not 

require  a  se- 

the  said  bond  mentioned^  excepting  however  from  the  cond  stamp  on 
obligation,  all  private  or  personal  debts  due  by  the  said-  ^b%ttion  to 
Archibald  AUardice  and  J.  Maitland,  the  ^m  of  145.  in  l^eXfe  bring 
the  pound  of  their  respective  debts,  due  to  the  said  on«»f«M«**«*- 
creditors  at  and  prior  to  the  date  of  the  said  seques- 
tration, &C.)  was  to  indemnify  the  plaintiff  against  loss, 
by  reason  of  his  having  become  bound  with  Grade  in 
the  manner  recited,  and  pleaded 

First,  Non  est  factum. 

Second,  That  the  plaintiff  had  not,  nor  had  his  lands 
or  tenements,  goods  or  chattels,  or  any  or  either  of 
them,  or  any  part  thereof,  at  any  time  since  the  making 
of  the  said  supposed  writing-obligatory,  been  in  any^ 
wise  damnified  by  reason  or  means  of  any  cause^  matter, 
SO  2  or 
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1829^       or  thing,  in  the  condition  of  the  said  writing-obligatory 

.  "*■■*       mentioned. 
AmiAimALE 

Qgiamu  Issue  was  joined  on  the  first  plea. 

PATnsoir*  . 

To  the  $eqond  the  plaintiff  r^plied^   that  after  the 

making  of  the  writing-obligatory  in  the  declaration  men- 
tioned, to  wit,  on  the  5th  of  April  1827»  and  on  di?ers 
other  days  and  times,  &c^  th^  plaintiff,  by  reason  of  his 
having  become  bound  as  in  the  said  condition  of  the 
aaid  writingK>bIigatory  mentioned,  was  forced  and  ob)i«- 
ged  to  and  did  then  and  there  necessarily  make  payment 
to  divers  peiisons,  bdng  the  just  and  lawful  creditoia  of 
the  said  Archibtdd  Athrdice  and  Co.,  printers  an4  book-^ 
sellers  in  Edinburgi,  as  a  company,  and  of  Archibald 
Allardice  and  John  Maiihnd  as  individual  partners 
thereof^  at  the  date  of  awarding  the  seqmstration  qf 
their  estates  mentitmed  in  the  said  bof^  in  th^  said 
condition  (^  the  said  writingiobligatory  mentioned^  divers 
large  sums  of  money,  amounting  together  to  a  large  sum 
of  money,  to  wit,  the  sum  of  1500^.,  being  payments 
by  the  said  plaintiff  in  respect  of  the  instahnents  due 
in^  respect  of  the  sum  of  14^.  in  the  pound  on  the 
respective  debts  of  the  siaid  creditors,  due  to  them  at 
and  prior  to  the  date  of  the  aaid  sequestration  in  the 
said  condition  of  the  said  writing-obligatory  mentioned^ 
(the  said  debts  not  being  private  or  personal  d^hts  due 
by  the  said  Archibald  AUardice  and  Join  Maitkmd) 
according  to  the  form  and  effect  of  the  said  condition  of 
the  said  writing-obligatory,  and  of  the  said  bond,  therein 
mentioned. 

And  the  said  plaintiff  hath  also>  by  reason  of  the  said 
plaintiff  having  become  bound  as  in  the  said  condition 
mentioned,  paid  and  become  liable  to  pay  divers  cdsts^ 
charges,  and  expenses,  in  and  about  the  said  payment 

and 
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ind  ^ectidbn  of  the  said  putpcfsf^  6f  the  8^  bond  in  18^. 
the  said  oonditjon  mentiotied,  amounting  to  a  large  sum  .^^^^^ 
of  moneys  to  wit,  the  sum  of  SOOLi  makiiig,  together 
trilh  the  said  sum  so  paid  as  aferesald,  in  the  whole  a 
krge  sum  of  money,  to  wit,  the  sum  of  18002.;  whereof 
the  defendant  fV.  Grades  &c.,  aflerwards,  to  wit,  on  the 
Ist  of  Nooembef  18279  had  notice.  Yet  neither  defend- 
ant bor  Grade  kept  harmless  and  indemnified  the  plains 
tiff  of  and  from  the  same  sums  of  money. 

R^inder.  That  the  ptaintiff  hath  not  by  reason  of 
his  hatihg  become  bound,  as  in  the  said  condition  of  the 
said  writingobligatory  mentioned^  been  damnified  in 
manner  and  form,  as  the  plaintiff  hath  in  hi^  said  repli<^ 
cation  alleged. 

At  the  trial  before  Bagley  J.  at  the  Spring  assizes  ftnr 
Utit  county  of  Nottkumberland  18S8,  a  verdict  was  found 
fer  the  plaintiff  for  9281.,  subject  to  the  opinion  of  this 
Court  on  the  following  case :  — 

The  plaintiff  produced  and  ptored  the  execution,  by 
the  defendant,  of  the  wrlting^obligatory  in  the  decla-* 
ration  mentioned,  which  was  dbly  stamped. 

The  Scotch  bond  mentioned  in  ihe  condition  of  that 
writing-obligatory,  was  also  produced  and  read  in  evi- 
dettce^  impressed  with  a  stamp  of  1/.  15;.^  which  the 
defendants  Counsel  contended  was  insufficient  By  the 
Scotch  bond,  (which  began  by  reciting  that  on  the 
16th  of  May  18S6,  a  sequestration  was  Issued  against 
AUardfce  and  Co<,  the  choice  of  an  interim  factor, 
die  examination  of  AUardice  and  Co.,  and  an  ofibr  by 
W*  Cfraeie  to  pay  14&  in  the  pound  to  all  the  creditorsf, 
and  to  find  security,  which  proposal  was]  accepted  by 
^aore  than  nine-tenths  of  the  creditors  at  a  meeting  duly 
convened,)  ^.  Grade  as  principal,  Hild  Annandale  bA 
3  0  8  surety, 
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1829*       sarety,  bound  themselves  to  pi^  to  the  credkon  14s:  id 

^  '        the  pound  of  their  respective  debts ;   and  fV*  Grade 

agamat       thereby  bound  himself  to  s9LYe  JnnandaU  harmless  firom 

his  said  cautionary  obligation,   and  of  all  costs  and 

skaith,  damage  and  expenses,  which  he  should  ^usUud 

by  reason  of  his  becoming  cautioner  as  aforesaid. 

The  plaintiff  also  proved,  by  other  evidence^  that  a  se- 
questration issued  against  Jllardice  and  Co.  dtf  the  16th 
Men/  18^6;  that  many  just  and  lawful  creditors  proved 
debts  under  it;  atid  that  to  such  creditors,  and  to  others, 
who  were  just  and  lawful  creditors  of  AUardice  and  Co. 
at  that  date,  he  had  paid  instalments  amounting  to  \5%^ 
but  had  been  repaid  600/.,  leaving  a  balance  of  9282.  idue 
to  him ;  for  which  sum  the  verdict  was  ultimately  taken. 
The  plaintiff  also  proved,  but'  not  otherwise  than  by 
the  production  of  the  Scotch  bond,  that  the  date  stated 
in  that  bond  as  the  date  of  the  sequestration  mentioned 
therein,  was  the  said  16th  oiMay.  ' 

There  was  not  any  evidence  of  more  than  one  seques- 
tration against  AUardice  and  Co. 

The  questions  for  the  opinion  of  the  Court  were^ 

First,  Whether  it  was  incumbent  on  the  plaintiff  to 
give  the  Scotch  bond  in  evidence ;  and 

Secondly,  Whether  that  bond  was  properly  received 
in  evidence ;  being  stamped  with  a  stamp  of  \L  15s« 
only. 

The  case  was  now  argued  by 

CresstBett  ibr  the  plaintiff.  First,  the  phiintiff  was  not 
bound  to  give  the  Scotch  bond  in  evidence.  The  con^ 
dition  of  the  bond  upon  which  die  action  was  brought, 
tecited  all  the  material  parts  of  that  bond,  and  those 
recitals  bound  the  present  defendant  The  only  ground 
upon  which  it  can  be  said  that  the  Scotch  bond  was  a 

material 
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material  part  of  the  plaiatiff's  evidence  is,  that  the       1629* 
English  bond  refers  to  the  date  of  the  sequestration      — — 

Anmaxdaxs 

mentioned  in  the  Scotch  bond.    But  the  pldntiff  proved       a^amu 


aliunde  that  a  sequestration  issued  against  JUardice 
and  Co.,  and  the  date  of  it;  and  as  only  one  seques- 
tration was  proved;  to  have  been  issued,  it  must  be  as- 
sumed that  the  sequestration  so  proved  was  the  same 
with  that  mentioned  in  the  Scotch  bond.  But,  secondly, 
the  stamp  on  the  Scotch  bond  was  sufficient.  It  wa^not 
£>r  any  particular  sum,  nor  to  secure  an  unlimited  ac- 
count current  He  was  then  stopped  by  the  Court,  who 
called  upon 

In^kam  to  support  the  objection  to  the  stamp*  The 
bond  in  question  was  given  in  pursuance  of  the  54  G.  S. 
c.  137.  s.  59.  Now,  in  order  to  make  the  proceedings 
under  that  s^tion  valid,  nine  tenths  of  the  creditors  in 
number  and  value  must  concur,  the  amount  of  their 
claims  must,  therefore,  be  ascertained,  and  the  bond 
should  have  had  an  ad  valorem  stamp.  Again,  the 
bond  is  for  two  things  wholly  different  from  each  other. 
Firsts  Gracic  and  Annandale  are  bound  to  the  creditors, 
and  then  the  former  is  bound  to  indemnify  the  latter- 
It  is  true  that  in  this  action  the  plaintiff  only  uses  it  as 
an  indemnity  bond,  but  if  the  stamp  is  not  sufficient  to 
make  it  admissible  for  all  purposes,  it  cannot  be  re- 
ceived for  any.  Carder  v.  Drakeford  (a),  Clayton  v.  Bur* 
tensha*m(fi).  In  cases  where  the  obligation  cannot  be 
destroyed  as  to  one  clause  without  affecting  the  rest  of 
the  deed,  it  may  be  said  that  there  is  an  unity  of  pur- 
pose throughout,  and  that  one  stamp  only  is  requisite, 

(a)  3  TaunU  S82.  {h)  SB.iC  41. 

S  O  4  bvt 
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16S9.       but  here  tfae  obligation  of  both  Qrdciif  add  jbttumdak 
-  tb  the  creditors,  and  that  of  Qmde  to  Annandide  are 

p!!!^      ^^^'ty  separate,  the  latter  might  be  destroyed  without 
afibcting  the  fbrn^er.  ,  /        » 

'  i^  Otrianu  It  cannot  lie  said  that  this  bond  wb^ 
given  for  any  c^tajn  som.of  money  to  4^  toitteqnire  an 
ad  valorem  stamp,  nor  does  it  come  ndtbin  any  df  the  • 
descriptions  of  bonds  ^ven.  b  Ibe  sch^u)^  to  the 
55  O.  S.  1. 184.,  except  the  g^fieraj.  one,  '^  bood^  not 
btherwise  charged.?  The  stamp,  thfirefpr^  i|irss  suffi- 
cient in  amount  In  Z/fpof  v^  De  Ta4e$  {j^  a  verfict 
was  obtained  for  SJfiOQl^  bj^  a  new, ti^al.wios. granted, 
upon  the  defend^t  procuring  » l]{oiid.of  0^  apd,  Go;  to 
'Secure  dm  damage  andicqisti,to  biei  recoveredy  wd  finr 
^Hch  a  bond  &  stamp  c(  IL  16s.  wns  held  saQdent 
Neither  WjOs  a  disdnct  stamp  mces^^xy  hi  this.Cfs^  m 
consequence  of  the  oUigatioiii  <m  Qrocie  to. indemnify 
Annawiale.  The  whole  appears  to  havie  been,  one  trans- 
action, and  Graci^B  i^ceement  to  indemniQr  Annandede 
^as  no  doubt  the  consideration  which  induced  the  latter 
to  become  surety  for  Gracii^n  performanoe  of  bis  i^ree- 
Ynent  with  the  creditot^  of  JUardice  and  Co» 

Posted  io  the  plaintiff. 
^' 

(a)  8  Tattki.  71S. 
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The  Kino  against  The  Inhabitants  of 
Birmingham. 

UPON  an  hppeA  iigftinat  aA  order  of  two  jodticds,  A  panper  wm 
hirod  for  A  ywnv 

whereby  m  Stean^  hid  wife  and  children^  were  re»  at  tha  wagv  oT 
meived  firom  the  parish  c(  Birmingham  in  the  ooimiy  of  ^f^^ towork 
mtrwick^  to  the  township  of  Jtherstone  in  the  said  ^ij^** 
County;  the  sessions  confirmed  the  order,  sulgect  to  the  JJ^JlJ^jij 
opinion  of  this  Coart  on  the  followimr  case  i  —  ^**«^  ^  ""^e 

^  ^  at  nauch  ov«r« 

W.  Sieatii  the  pauper,  being  settled  at  Atherstone^  and  woik  m  he 

ploMed  s  Hdiiy 

nnniarried,  wenr  to  live  with  Jemei  Owen^  a  batton*  that  this  wmsq 
caster,  of  Bfrmingham.    ARer  he  had  been  with  him  hiring,  uct  that 
some  time^  OfxM  hired  him  for  a  year  at  the  wag^  of  ^"^^^t^' 
45.  Gd.  per  week;  nothing  was  said  about  Sunduy^.    It  J^«»n^ 
was  a  part  of  the  terms  of  hhing  that  the  pauper  was  to 
ytotk  flmn  six  in  the  mom4ng  tb  seven  in  the  ereningt 
and  might  mafce  as  much  o^rwork  as  he  chose.    He 
teceifted  earnest  when  he  was  hired.     He  served  his 
master  under  this  contract  far  a  year,  dormg  which  be 
lived  in  hb  master^s  house  and  boarded  himself,  he 
lived  there  on  Skndayt  as  well  as  week  days,  and  oA. 
Sunday  morning  he  used  to  ask  if  any  thing  was  to  be 
done^  and  if  there  was,  he  did  it    He  made  a  good 
deal  of  money  by  overwork,  but  never  did  any  far  any 
one  but  the  master,  and  was  never  paid  for  it  but  by 
him;  he  was  allowed  5td.  an  hour  for  overwork.     At 
the  expiration  of  the  first  year,  he  was  hired  by  Owen 
for  a  second  year  on  the  same  terms,  except  that  he  was 
to  have  5s.  6d.  per  week  wages,  and  4(/.  an  hour  over- 
work.   He  served  the  whole  of  the  second  year.    He 

was 
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18S9*       was  ihea  bivedr  for- and  served  »  ditrd  year  upon  the 
^^     same  temu^  except  that  he  was*  to  ha^e.6f*  amredk,  and 
'fieLanfaouitfor  orerwork.  > \       < 


GfociZiMm^eijt  and  Jmo§  in  support  af)iihe>order  of 
sessbns.  The  pauper  ^d  not.  gain  . Any  seltleaient 
.by  biqjig  and  service  in  Birmin^am^*  Ti^ifioostitatea  ^ 
good  hiving  fon  ayear,  the.  servant  .most  b^  un^  the 
control  of  the  master. <hiriagKth« whole  year*.  hiJSex 
V.  North  Nilley  (a),  a  service  under  a  hiring  for  five 
yefFs  aa.  a  cdt  .bbearanany  to*  work  twelve  Jioi»a  each 
,day»  wBs.:heId' not  to  give  a  settlement^  because  the 
servant  was^  under  his  master's  eootrol  during  the  twdve 
houfs.  ody,'  wAasoiM.  nolb  f bet  combed  ta..work  at 
other  hours.  -  So  in  .this  case  the  pauper  was  nnder  his 
master's  aontroLduring  tUrieen  houiv.ofjweh  .day  only» 
and  cottU  not  be^  compelled  to  .work,  at  other  times. 
This  is  distingnidiable  from  Be»  Wm  J^er  <6) ;  there  the 
time  was.  mentioned  aa  the  « measure  of.  wages  only. 
Here  die  pauper  was  at  alLievenIs  to  femvp  4&  6dL  per 
week)  and  to  work  irom.sixrofcle^in'tbe  mocsiing  till 
aeven  in  the  evenix^.  The  lime»  therefore^,  was  not 
mentioned  as  the  mieasare  of  wages*  This  is  very  like 
the  case  of  Sea:  vi  Ki9iffmnfifrd{c)^.  There  service 
under  a  hiiring  far  seven  years,  to  work  thirteen  hours 
in  tbedayy  Sundays  excepted,  was  held. not  to  give  a 
settlement;  the  agreement  bwig  construed  to  mean  that 
the  pauper  was  to  be  his  own  master  on  Sundays  and 
other  dm/Sf  after  he  had  served  the  thirteen  hours. 

mU  contrii.     The  question  which  arises  in  this  case 
upon  the  construction  of  the  contract  of  hiring,  is  not 

(«)  S  T.  n.  SL  {h)  2S.^C.  114.  (c)  4  7.  JB.  219. 

merely 
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EARLt  against  Garheti:  and  Lankester. 

Hieaflsigneef  A  SSUMPSIT  for  in6ney  had  and  received.    Plea, 

tt>  nii^^!^  n<»i  astainpsit.      At  the  trial  before  tMtledak  J. 

^^lUl  fo^  at  the  Spring  assizes  for  the  county  df  Hanis  ]829|  it 

BrfOT«t!^  appeared  that  the  acdon  tms  brought  to  recover  die 

conveyance wu  goni  of  111/.  1*5,  6 A,  paid  to  the  defendants  as  the 

ezeeutedy  the 

latter  aaked  the  purchase-moAey  of  a  picce  of  land  which  had  originally 

ther  any  r^t  been  glebe  land,  belonging  to  the  rectory  of  S^.Mhryy 

paid  for  the  Southampton^  and  had  beeh  tafc^  by  a  canal  company 

repUed,  noM  by  virtue  of  an  act  of  pariiaipetit  passed  in  the  year 

^d^e  ^^9^*    The  rector,  the  Uev.F.  Norths  did  not  receive 

bankrupt,  or  by  ^^  purchase-money,  nor  did  he  execute  any  conveyance 

d^^^  ^e  of  the  land,  but  in  the  year.  1799  granted  a  lease  of  that 

fiu^t,  rent  had  and  Other  land  to  John  For  for  ninety-nine  yearsi  if  he 

the  perwn  who  the  Rev.  F*  Notth  should  so  long  bontinue  rector  and 

land  to  the  incombent    The  company  afterwards  abandoned  their 

Thatpenon  canal^  and  FoM  in.iaiS  gave  ap  his  lease  to  bis  sou, 

^«^  who  held  the  land  until  1823,  wheni  he  let  one  Cto  into 


u^dbfit^  ^OBsdssion,  udder  an  agreement  to  pay  4>&  rent  for  the 
held,  in  an  ao-    ^i^t  year,  and  Bt.  for  every  succeeding  year,  with  a 

tion  brought  . 

against  the  as-    power  of  re-entry  in  default  of  payments    This  ii^ree- 

aignees  to  reco> 

Ter  back  the  ment  recited  that  the  lalid  was  hdd  by  leaae  of  the  Rev. 
ney,  that  it  was  F.  North*  Two  yearsT  rent  had  been  paid  by  Caf  to  Foaf. 
Sie  jwy  to  w^,  "^^  former  having  built  a  house  on  the  lattc^  &a  At 
S^^^T  25^  ^f  March  1825  agreed  to  sell  the  property  to 
^^J^»*«y  W.  Qyaxxrd  for  a  sum  of  60/^  and  on  the  3d  efjiprU 
?^h!l'*°*M     ^^^^  *  feoffbient  was  executed,  accompanied  with  livery 

booi  fide  be- 

believed  that  to  be  true,  and  the  jury  having  found  that  tiny  did ;  it  was  held,  that  the 

plaintiff  was  not  entitled  to  recover  back  the  purchase-money. 

of 
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ef  msiOf  and  a  fine  was  afterwards  leFied.  Cimard  1829. 
aftermurda  baeame  baqkrupt,  and  the  defendaBts  were 
appointed  his  aaaignees.  The  plaintiff  being  indebted 
to  the  defendant  Lankesfetf  offered  to  sell  him  a  firee^ 
hold  estate.  Lankesier,  accepted  the  oflfer»  on  condition 
that  the  plaintiff  would  purchase  of  him  and  his  oo« 
assignee  the  piece  of  canal  land  in  question,  to  whiob 
the  plaintiff  agreed.  By  an  agreement  of  the  5th  of 
jfyrit  1828,  between  the  assignees  and  the  plaintifl^  re^ 
citing  that.the  plaintiff  had  paid  the  sum  of  1 112. 14tf.  6dL 
for  the  purchase  of  the  piece  of  land  in  question,  they, 
the  assignees,  agreed  to  convey  to  the  plaintii^  his  heirs' 
and  assigns,  the  messuage  and  tenement  therein  par*^ 
Ucularly  described,  in  which  said  conveyance  should  be 
contained  only  the  following  covenants  on  the  part  of 
Garret  and  Lankester  /  that  is  to  say,  that  they  had  not 
done  any  act  nor  permitted  any,  whereby  the  said  pre^ 
mises  were  afiected  in  title  or  otherwise,  that  all  persona 
claiming  under  them  should  do  such  further  acts  as 
might  be  lawfully  and  reasonably  required  by  the  plai»» 
tifi^  his  heirs  and  assigns,  and  at  his  and  their  own 
expense;  but  so  that  the  defendants  or  either  of  them 
should  not  be  obliged  to  entier  into  any  form  of  covenant 
wherebj  they  might  in  any  manner  warrant  the  title  to 
the  said  premises  or  the  validity  of  the  commission  of 
bankruptcy  against  Caaardj  or  any  proceedings  takea 
under  the  same,  he  the  plaintiff  having  agreed  to  accept 
a  conveyance  of  such  right  or  tide  as  might  be  the 
defendants',  with  all  &ults  and  defects  (if  anyX  It  waa 
proved  by  the  attorney  who  was  employed  by  both 
parties  to  prepare  this  agreement,  that  before  it  was 
executed,  Lamkester  produced  to  him  the  feoffment^  and 
praecipe^  and  concord  of  iQne^  and  stated  that  these  were' 
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18S9«  no.  other  docmnante  «xctpt  the  prooeeAngs  m  Oemurdts 
j.^^"  baokruptcy*  The  same  vriitiieiB  pBored  tfaaf  dke  piaiiitiff 
thea  asked  the  dafimdaoto  whether  any  tait'had  ever 
been  paid,  and  tfaat.diey  replied  that  no  rent  'had  erer 
been  paid,  either  by  CkmatPdtm  wf  paraoa  gndtewhom 
he  ckiaied.  There  wnv^omei  e?  idenoe  to  'Attit  thit*die 
defendants' did  know  that  rent  had  been  paid  l^  Coi  to 
Fm,  On  the  28th  of  Mag  1828,  Fox  not  having  re- 
odved  any -rent  for  the  kst  thrte- years,  demanded 
possession ;  ^hich  '  being  <  refiised  he  '€6mniented  '  an 
ejectment  against  the  tenants,  obtained  judgment,  and 
executed  a  writ  of  possession.  Upon  this  evidence 
it  was  contended  on  the  part 'of  die  plftintifi^'  that  the 
consideration  upon  whicb  the  purchase-money  had  been 
paid  having  fieiiled,  the  f^intifF  was^itided  to  recover 
it  back«  The  learned  Judge  was  of  opiuion,  that  mere 
noa-coramuucation  was  not  sufficient,  it  must  be  fraud- 
ulent; and  he  told  the  jury,  .that  if  the  defendants 
knew  at  the  time  when  the  agreement  was  exeimted, 
that  rent  had  been  paid  to  Foxj  the  iion*<ommunication 
of  that  &ct  was  fraudulent,  and  that  the  plaintiff  was 
entided  to  recover;  but  if  the  defendants  really  believed 
that  no  rent  had  ever  been  paid  or  was  payable  to  J%ir, 
then  the  non-commumcation  was  not  fraudulent,  and 
they  were  not  liable:  and  he  told  them  to  find  for  the 
plaintiff  if  diey  were  of  opinion  that  the  defendants  knew 
that  rent  had  been  paid  or  was  payable  to  JPor,  other- 
wise for  the  defendants.  The  jury  haiving  found  for 
the  defendants,  a  rule  nisi  had  been  obtained  for  a  new 
trial. 

.  C  JB.  Williams  and  Ifor^  now  shewed  cause.  It  is 
clearly  established,  that  where  the  purchase-money  is 
paid  and  the  conveyance  executed,  and  the  purchaser 


IN  THE  Tenth  Yxar  ot  GEORGE  IV.  931^ 

is  evicted  by  a  tidot  to  which  dbeoovemffU  d6  not  ex^       18^9. 
tend,  he  cwnot  reoorer  bock  the  purehase-money.    But       'T. 
if  the  defect  do  not  fqppesr  upon  the '  titie^Teeds,  and       agiAtu 
the^endor^is  tware  of  the  ddisc^  and  coneeals  it  firom 
the  purdiaser^  be  is  guilty  of  a  fraud,  dnd  the  pur^ 
chaser  Biay  maintain  an  action  on  the  case  in  die  nature 
of  deceit ;  but  in  such  action  it  wovid  be  tieoessary  to 
allege  and  prove  that  jthe  seUc^knew^of  the^  defisct  and 
concealed  4t     Here  the  jury  have  found  that  the  vendor 
did  not  knowtbat  any  r^ot  was.  payable  to  Fosc:    They 
have,  therefore^  negatived  fraud 

Seijt*  JE*  Lawes  and  Iblktt  conttk:  In  Crippsv. 
Beade{a)  Hie  defendant,  supposing  fainiself  the  legal 
representative  of  lessee  fbr  years,  sold  the  term,  and 
delivered  the  lease  to  the  pbdntifF;  but  without  any 
assignment  or  formal  conveyance,  saying,  the  premises 
were  his,  and  if  any  thing  happened,  he  would  see  the 
plaintiff  righted.  And  it  was  held,  that  the  plaintiff 
might  maintain  an  action  against  him  for  money  had  and' 
received,  the  rightful  administrator  of  tenant  for  years 
having  ousted  the  plaintiff  by  ejectment*  There  Lord 
KenyoH  said,  the  whole  passed  by  parol,  and  it  pro- 
ceeded on  a  misa^^nrehension  by  both  parties  that  the 
defendant  was  the  legal  representative  of  the  lessee, 
though  it  turned  out  afterwards  he  was  not.  So  in  this 
case  there  was  a  misapprehension  by  the '  defendants, ' 
who  thought  that  rent  had  iiot  been  paid,  if'  they  did 
not  fraudulently  represent  the  feet  to^  be  so* 

Batley  J.    It  was  left  to  the  jury  to  say  whether 
the  defendants  really  believed  that  no  rent  bad  been  paid, 

(a)  6T.R.  606. 

or 


GiA»P«, 
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1889.      or  was  payable,  and  the  juQ  fbiind  that  Uie  defendantf 

• *      did ^ believe,  Theira^rtkiQ  m &at aiil^eeli therelbwj 

ja;gas9u«  WBs  iiot  frabdolebt*  I  make  no  distinction'  beki^een  an 
actite  aiid  a  t)a^iVe  contounicaijan.  If  a  «tiiar  fiwdiH 
lently'  conceal  that  *\kitb,  he'obght^  to  coiaiinicbScaie,  it 
will  render  the  contr^t  nail  and  vpid.  But  ibe  antho^ 
lities  establish  thai  tbje^oncealaiei^tibustbe'iraadide^^ 
The  jury  have  found  that  the  defendanta  had  no  know^ 
ledge  that  rent  had  been  paid  to  Fox.  Here  was,  theva* 
fore^  no  fraudulent  concealm^oty  and  the  plaintiff  was 
not  entided  to  recover. 

hiTtiJiLn^jx  J»  It  has  b^en  h^Id,  that  where  a  man 
9e1Is  a  horse  as  his  own,  when  in  truth  it  ia  the  hocse  of 
another,  the  purchaser  cannot  maintain  w  aetion  against 
the  seUeti  unless  he  can  shew  that  the  seller  knew  it  to 
be  the  horse  of  the  other  at  the  time  of  the  sale:  the 
scienter  or  fradd  being  tl^  gist  of  the  action  where  than 
ifi  no  warranty ;  for  there  the  paity  takes  upon  himself 
the  knowledge  of  the  titl^  to  the  horse  imd  of  bis  quali- 
ties (0)*  I  thought  that  this  was  an  analc^us  ctmt^  and 
left  it  to  the  jury  to  say  whether  the  eoncealment  was 
fraudulent  or  not. 

Parv  J.  The  dedsioiis,  shew,  that  the  purcbaser 
cannot  recover  unless  he  prove  fraud  on  the  part  of  the 
seller.  Here  th^  plaintiff  paid  hia  money  for  the  landt 
to  be  taken  with  all  fkul^  {b).  That  being  so^  I  think 
that  the  learned  Judge  properly  stated  to  the  jury  diat 
mere  non-c6mmunication  was  not  sufficient  to  avoid  the 

(b)  Sot  BoeJU^r.  maun, 8 Cta«|p.l54.    MfMM^v. aeaik,n.B06. 

See  also,  1  Co.  Lit.  584  a. 

contract 


contract,  but  that  it  must  be  frauddLent    Tbe  question        1889. 

in  subst^ce  left  U>  the  jury  wns»  wbedier  the  conceal 

ment  was  fraudulefit     They  were  told  that  if  Latikester 

believed  that  rest  bad  been  paid  pr  was  payable  to 

Fox^  the  non-communication  of  that  fiict  was  fraudulent. 

They  have  found  by  their  verdict  that  there  was  no 

fraudulent  conjealpnent.    The  rule  for  a  new  trial  must 

therefore  be  discharged. 

Rule  discharged. 


Codling  against  Johnson. 


I  tret- 


HTRESPASS  for  breaking  and  entering  plaintWs  close  Wbera,  in  \ 

with  carts,  horses,  &c.  Sixth  plea,  a  prescriptive  SwoJumfregit, 
right  of  way  in  one  Bourne^  for  himself  and  his  servants,  ^|^i^^  J^ 
tenants  and  occupiers  of  a  certain  close^  over  the  locus  ?*?*•  ^^  • 

rigbt  of  wqr 
in  quo,  from  a  certain  highway  to  the  said  dose  of  orer  Um  locus 

in  quoy  and  it 

Bournes  and  justification  by  defendant  as  his  servant,  appeared Uwt 
and  by  his  command.    Traverse  of  the  right  of  way*  land  bad.  Within 
At  the  trial  before  UOyly  Seijt.  at  the  Summer  as^zes  ^  Jf^lu^ 
for  Nottingham  1828,  the  defendant  proved  an  user  of  SS^^^ 
the  way  by  persons   having  rights  of  common  over  cJo>«*  under 
(amongst  others)  the  close  of  Bourne^  for  a  period  of  ^•^•etoi 

parluonenti  and 
time  commencing  before  the  inclosure  hereinafter  men-  allotted  to  the 

defendant's 

tioned;   and  the  plaintiff,  on  the  other  hand,  proved  anoeuor:  Held, 
certain  acts  of  interruption,  and  also  that  Bournes  close  standing  this 
(in  right  of  which  the  way  was  claimed  in  the  sixth  right  cWmed 
plea),  until  1771,  was  parcel  of  an  open  common,  which  JS^t'^pi^*"*' 
was  then  inclosed  under  the  provisions  in  an  act  of  "Is***'  in  law, 

'^  exist ;  and  the 

parliament;  and  that  close,  together  with  some  others,  jury  having 

*^  D  #   found  that  in 

was  allotted  to  Bournes  ancestor.     Upon  this  evidence  fj^  it  did  ex- 
it was  objected,  that  as  the  close  was  a  modern  inclo-  refused  to  dis- 
sure,  the  claim  of  a  right  of  way  to  it  by  prescription  diet, 
could  not  be  supported.     The  learned  Judge  reserved 
Vol.  IX.  3  P  that 


Q09U9Q 
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JI849.  Aat  quQfitloB  for  tb^  Cfkion  of  tke  Cooft,  wid  kft  tibo 
queslioD  of  the  existeace  of  a  right  of  way  over  the  \oc99 
in  quo  to  Bomnu^s,  dose  to  the  jury^  who  found  the  fiid 
far  the  defendant.  In  last  MicAaelmas  term  a  mle  nm 
was  ohtttned  for  entering  a  verdict  for  the  pkintiff  for  U 

Jdmm  Seijt.  and  HiU  shewed  cause.  Tlie  finding 
of  the  jury  that  the  plea  was  proved,  nahes  an  end  of  the 
quntion.  The  evidence  that  the  land,  in  respect  of 
which  the  way  was  claimed,  had  been  formerly  part  of 
an  unindosed  common,  does  not  alter  the  case.  Tbe 
fee  roust  at  that  time  have  belonged  to  somebody,  no 
natter  to  whom,  and  he  might  have  the  right  of  way; 
and  the  jmry  have  found  that  hi  fad  the  owner  of  the 
^tatenow  vested  ia  the  defendant  had  the  right  of  wqr. 

N*  JB»  Clarke  oontviL  The  plea  m  question  was  not 
prenredy  and  the  finding  of  the  jury  upon  it  is  manifesdy 
wrong.  Supposing  the  way  to  have  existed  from  tine 
imnienorial^  that  before  the  iodosure  must  have  been 
fur  the  use  of  the  cMamoners,  who  would  enjoy  it,  not 
in  respect  of  their  oommon  rights,  but  in  respect  of  tbe 
luid  to  which  the  right  of  common  was  appurtenant. 

Baylev  J»  I  aia  of  opinion  that  the  rule  must  he 
discharged.  It  appears  by  the  report,  that  the  jufy 
were  satisfied  of  the  existence  of  this  immemorial  right 
of  way.  Se^ppose  thia  land  to  have  been  part  of  the 
vaste  before  the  indoauee,  then  tbe  lord  mif^t  hane  tbe 
ijghi;  for  himself  and  hk  tenants  to  use  the  way,  and 
then  f»ch  person  havings  an  aUotnent  nndier  the  iado* 
sure  would  have  the  right  of  way.  There  was  evidence 
of  the  exercUe  of  tbe  ri^t  of  way  by  those  who  had 
the  allotments  V  whence  the  jury  might  feidy  infer  that 
I  tbe 


tbe  lord  originaUj^  had  the  right,  and  that  k  t>a«ed  witb       1899. 
tfaeaUotnteBt^ 

LiTTLBDALE  J.  If  the  erideoca  had  been  oonflned  to 
acts  of  ufiing  the  way  since  the  mcloaore,  I  think  it 
wauki  not  have  supported  tlie  plea.  But  befere  the  indo- 
siire  the  wBj  existed.  At  that  time  the  land  was  either 
oommon  6eld  or  waste  subject  to  rights  of  ooaunoik^ 
If  the  fbrnier^  pnobably  each  proprietor  would  have  a 
right  of  wwf  to  his  own  land :  if  the  latter^  the  lord,  and* 
ffaroiigh  him  tbe  commoners>  mif^  have  it»  and  then  it 
woold  go  together  with  the  aUotmenta. 

Vammm  J.  Tbe  learned  Judge  reports,  that  he  left 
to  the  jmy  the  qaesttoo,  whether  the  imiDemorial  right 
stated  in  the  sixth  plea  was  proved^  and  they  found  that- 
it  was.  He  is  not  dissatisfied  with  the  verdict^  and 
there  is  no  rule  of  kw  which  militates  against  the  find« 
ii^.  From  tbe  usagCi  the  jury  might  infer  that  the 
lord,  if  tbe  fee  were  in  him  before  tbe  indosure^  had  tbe 
right  of  way.  The  rule  for  entering  $.  verdict  for  tb^ 
plaintiff  musty  therefore,  be  iiischarged. 

Sale  discharged. 


Spar<so  against  Hugh  Brown^ 
'pXECLARATION  for  taking  an  excessive  distress,   loanaetiooof 

with  a  count  in  trover.     Plea,  not  guilty.     At  the  to'i^ver  the 
trial  before  Alian  Park  J.,  at  the  Summer  assizes  for  ^"rLn^f^ 
the  ooanty  of  Cbruwrna  1828,  the  plaintiff  abandoned  {S^Ek^** 
the  counts  for  tbe  excessive  distress,  and  elaimed  to  re*  ^,*!  °^^f  ^ 

'  pl«DCiff*8  land* 

lord,  the  plaintiff 
proved  payment  of  rent  to  another  person.  Tbe  defendant  tendered  in  eridence  accounts  ren- 
dbred  to  htm  by  that  pcrM>n»  to  ihew  that  be  bad  aceoonttd  for  thovuy  rastareceiTed  from  the 
plaintiff:  Held,  that  the  accounts  were  not  admissible  in  evidence,  tbe  person  who  rendered 
llasi  biiiig  iMK  aait^hpiJ^ofbrfas^  wto*»» sad  sot  MtntJStedittiitlaiiMi  with  the  ptoi^ 

S  P  2  cover. 
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1829.  ebver,  on  the  count  in  trover,  the  value  of  goods  and 
chattels  belonging  to  the  plaintiff,  which  the  defendant 

agoimMt  had  distrained  for  half  a  yearns  rent  alleged  to  be  due  at 
hadxf'^ay  1828.  It  was  proved  that  the  distress  had 
been  made  by  the  defendant,  and'  that  the  rent  bad  been 
levied  and  paid  to  the  defendants  solicitor,  in  the  pre- 
sence of  the  defendant  The  question  was,  whether  the 
plaintiff  was  tenant  to  the  defendant  or  John  Brawn.  The 
plamtiff  proved  that  his  (the  plaintiff's)  father  had  taken 
the  premises  in  Michaelmas  1817,  and  that  he  had  held 
them  till  Michaelmas  18d7»  and  during  the  whole  of 
that  time  had  paid  rent  to  John  Brawn.  .  The  defend** 
ant,  Hugh  Brawni  had  distrained  on  plaintiff's  &ther  for 
rent  to  Michaelmas  1827 :  but  Jckn  Brawn  replevied 
the  goods.  *  The  defendant,  in  order  to  shew  tliat  the 
rent  paid  by  the  plaintiff's  father  to  John  Brawn  was 
paid  to  tlie  latter  as  the  agent  of  the  defendant,  offered 
in  evidence  accounts  rendered  tb  him  by  John  Brawn^ 
in  which  he  described  himself  ns  the  agent  of  the  de- 
fenduit.  It  was  objected  that  J(An  Brawn^  not  being 
dead,  ought  to  have  been  called  as  a  witness,  and  that 
the  accounts  were  not  admissible  in  evidence.  Tlie 
learned  Judge  was  of  that  opinion,  and  rejected  the  evi- 
dence. A  verdict  having  been  found  for  the  plaintiff,  a 
rule  nisi  had  been  obtained  for  a  new  trial,  on  the 
ground  that  the  evidence  had  been  improperly  rejected. 

Sehoyn  and  FoUett  now  shewed  cause.  The  evidence 
was  properly  rejected.  The  general  rale  is,  that  every 
material  fact  must  be  proved  by  testimony  on  oath. 
But  the  declarations  of  a  party  to  a  suit  are  admissible 
evidence  against  him.  So  are  the  declarations  made  by 
a  nominal  party  who  sues  as  trustee  for  the  benefit  of 
another,  or  by  a  party  who  is  really  interested  in  the 

suit, 


suit,  though  not  named  in  the  record,  Hanson  v.  Par*  1389. 
ker{a).'  Upon  this  principle,  the  declaratiomhof  a  rated 
inhabitant  of  either  parish  have  been  held  to  be  admis* 
siblie  against  the  other  rated  inhabitants  of  the  parish,  in 
an  appeal  against  an  order  of  removal,  Bex  v.  Hard^ 
wieke{by;  and  the  declarations  by  the  petitioning  creditor 
of  a  bankrupt  to  be  admissible  in  an  action  against  the 
sh^ff,  where  the  assignees  had  given  instructions  fpr 
the^  defence,  >  D&wden.  v.  Fender  (c).  But  here  John 
Brawn  had  no  interest  in  the  suit.  The  action  was 
against  Hugh  Brown  as  a  tort  feasor ;  and  the  accounts 
were  produced  by  the  defendant  to  prove  that  John 
Brawn  had  accounted  to  him,  the  defendant,  for  the 
rent  received  of  the  plaintiff.  This  does  not  fall  within 
the  class  of  cases  where  declarations  of  a  party  identified 
with  the  party  on  the  record  have  been  held  to  be  ad- 
missible. The  accounts  were  not  admissible  as  declar- 
ations made  against .  the  interest  of  the  party  making 
them,  because  John  Brawn  was  living  at  the  time  of  the 
trial,  Borough  v.  White  {d).  •  i 

Halcombe  contra.  The  plaintiff  claimed  to  -recover 
the  value  of  the  goods,  on  the  ground  that  the  de-* 
fendant  kvas  not  his  landlord,  and  had  no  right  to 
distrain  for  rent.  The  issue  between  the  parties  at  the 
trial  was,  in  substance,  whether  the  defendant  or  John 
Brawn  was  the  person  entitled  to  distrain.  As  the 
plaintiff  claimed  J  to  recover  the  value  of  the  goods  on 
the  ground  that  rent  had  been  paid  to  John  Brawn^  the 
accounts  rendered  by  the  latter  to  the  defendant  of  the 
rents  received  by  him  were  evidence  against  the  plain- 
tiffi,  on  the  ground  that  there  was  a  community  of  in- 

(o)  lVtfi.257.  (6)  llJ5tM/,578. 

(c>  4  Campb.  38.  {d)  ^B.^C.  32S. 
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1S99*  ierest  between  him  and  John  Bram»»  In  Harrison  t« 
Valbtnce{a)  trover  was  brought  for  a  d^ed  which  Vdl^ 
kmee  had  admitted  be  detained  at  the  request  of  Re^oes^ 
juid  in  the  detention  of  which  Reeves  was  interested ; 
and  it  .was  held  that  declarations  of  Reeve$  were  pro» 
peffly  neeeived  In  evidence.  LBayley  J«  There  Rteosf 
was  identified  with  FaUance:  Vailance  detained  U^  deed 
by  the  direction  otJReevet.  Here  there  was  no  evid«nee 
to  Identify  Jcin  Bropn  with  the  plaintifft] 

B^YLBt  J.  The  genend  ride  is»  that  every  material 
feet  muat  be  proved  by  testimony  on  oath.  There  is  an 
exception  to  that  rule,  vis.  that  the  declarations  of  a  partp' 
to  the  record^  or  of  one  identified  in  intereat  with  hiiai 
are,  as  against  such  party,  admissible  in  evidence.  Bot^ 
generally  speakings  mere  deckralions  not  upon  oath  are 
not  evidence.  The  acts  of  a  party  may  be  evidence* 
But  here  the  defendant  merely  produced  a  paper  id 
the  handwriting  of  John  BrowHt  without  shewing  that 
he  was  identified  with  the  pl^ntiff. 

LiTTLEDALE  J.  The  general  rule  is^  that  where  a 
pecson  is  livings  and  can  be  called  as  a  witness^  his 
declarations  made  at  another  time  cannot  be  receif  ed  in 
evidence.  To  this  rule  there  is  an  exceptiou,  viz.  where 
ihe  party  making  the  declaration  can  be  identified  with 
the  party  against  whom  they  are  offered.  Here  it  was 
not  shewn  that  the  action  was  brought  fipr  the  benefit  of 
John  Browns  and  be  was  not  idenUfied  with  the  plaintift 

^  Parke  J.    Concurred. 

Rule  dischaii;^, 

(a)  lBiHgh.45. 


IBtB. 


The  King  against  The  Inhabitants  of  AsHPiELDi. 
cum-Thorpe. 

TTPON  appeal  against  an  order    of   two   jusUce%  After  the 

whereby  fV^  M.  Miller  and  bis  wife  and  childrep  79G.8.e.5o. 
were  removed  from  Snape  to  AshfieM'^im^Thorpe^  both  *^te6G.^! 
in  the  county  of  S^kj  the  sessions  confirmed  the  ^,^^;,^V°*^ 
order,  subject  to  the  opinion  of  this  Court  on  the  R"^^?"* 

ibllowiosr  case  :  -**  tenement  at  end 

^  \  ^  for  the  sum  of 

The  pauper,  who  was  previously  a  settled  inhabitant  lor.  a7ear,end 

held  ii"<^  oc* 

0f  Mffiddnm^^Thorpe  (after  the  passing  of  the  59  G.  a.  cu^  and  paid 
€.  50.,  and  befi>re  that  of  the  6G.^.  c  67. \  bonft  fide  ^e  for  t^ 
hired  a  house  and  land  for  one  whole  year  in  the  parish  l^i^^'^bui 
of  Snape,  at  a  rent  exceeding  10/.,  and  held,  occupied,  „JJ^^^*^* 
and  paid  that  rent  iox  more  than  one  year;  though  at  the  |**®  "P"®  J^ 

time  the  value  of  the  holding  and  occupation  was  under  Held,  that  he 

therebj  gained 

10/.  a  jear.  a  settlement. 

the  actual  Talue 
of  the  tenement 

.  Brodrick  in  support  of  the  order  of  sessiona.  The  urfif/^lded 
aUUute  13  &  14  Car.  2.  c.  12.  having  confined  the  power  j,*^  fo"tbV* 
of  removal  to  cases  where  a  person  comes  to  settle  Ofi  *""  **'  *^'  ■ 

'^  year. 

any  tenement  under  the  yearly  value  of  10/.,  any  person 
v(bo  before  the  59  G.  S.  c.  50,  came  to  settle  on  a  tene* 
ment  above  that  yearly  value  was  held  to  gain  a  settle- 
ment. The  latter  statute  was  not  intended  to  alter  the 
law .  (so  far  as  the  value  of  the  tenement  is  concerned), 
but  requires  also  that  it  should  be  boii4  fide  hired  fqr 
the  sum  otlOLhy  the  year.  This  is  manifest  from  the 
subsequent  statute  6  G.  4.  c,  57.  That  statute^  after  tt^ 
citing  that  the  settlement  of  the  poor  had  been  made  in 
some  instances  to  depend  upon  the  annual  value  of  tane^ 
nents  and  that  the  ascertaining  such  value  had  given  rise 
SP  4  to 


CASES  IN  TRINITY  TERM.. 

to  very  expensive  litigation,  repeals  the  59  G.  S.  c.  SO.,  and 
then  enacts,  inter  alia,  that  it  shall  not  be  necessary  to 
'  agauM        prove  the  actual  value  of  such  tenement.    That  is  tanta- 

The  Inhabit- 
ants of        mount  to  a  legislative  declaration  that  the  statute  59  G.  3* 

cnc-Tiioftn.'  ^*  ^^*  ^^  ^^^  ^^^  ^^^  '^^  ^  ^  ^^^  value  of  the  tene- 
ment. The  tenement  hired  in  Snape^  was,  therefore, 
not  of  suffident  value  to  confer  a  settlement. 


Batley  J.  The  statute  59  G.  3>  c.  50.  requires  that 
the  tenement  be  honk  fide  hired  at  and  for  the  sum  of 
lOA  a  ye^.  It  seems  to  me  that  by  that  statute  the 
actual  value  is  immaterial,  provided  the  tenement  be 
bonfi  fide  hired  at  the  specified  rent  The  provision 
'*  that  it  shall  not  be  necessary  to  prove  the  actual  valae 
of  the  tenement,"  was  introduced  into  the  6  G.4.  r.57. 
ibr  greater  caution. 

LilrrLEDALE  J.  concurred. 

Parke  J.  One  fertile  spurce  of  those  disputes  and 
controversies  (mentioned'  in  the  recital  of  the  59  G.S. 
€•  50.)  was  the  necessity  of  proving  the  value  of  the  (ene- 
t'  ment;  and  that  statute^  in  order  to  prevent  litigation, 
requires  that  the  tenement  shall  be  bond  Jide  hired  at  the 
sum  of  102.  a  year.  Generally  speaking,  the  rent  agreed 
tipon  between  the  landlord  and  tenant  is  the  best  crite- 
rion of  value,  and  I  think  the  legislature  meant  te  dis- 
pense with  any  other  proof  of  value.  If  tlie  tenement 
hired  turns  out  to  be  o^much  less  annual  value  tbsn 

10/.,  that  would  be  evidence  to  shew  that  it  was  not 
-bonfi  fide  hired  at  that  sum.   But  if  it  be  bona  fide  hired 

at  that  sum^  I  think  that  is  sufficient.    That  being  so, 
*tiie' pauper  gained  a  settlement  in  Snape*    ' 

Order  of  sessions  quashed. 


AN 

INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ACTION  ON  THE  CASE. 

1.  Case  by  a  reversioner  of  a  house 
in  Cheapside  against  the  owner  of 
the  adjoining  house,  for  pulling 
it  down  without  shoring  up  the 
plaintiff's  house,  in  consequence 
whereof  it  was  impaired,  and  in 
part  fell  down  :  Held,  first,  that 
upon  this  declaration  the  plaintiff 
could  not  recover  on  the  ground 
of  the  defendant's  not  having 
given  notice  that  he  was  about  to 
pu]l  (down  his  house,  that  not 
being  alleged  as  a  cause  of  the 
injury ;  secondly,  that  as  the  plain- 
tiff had  not  alleged  any  right 
to  have  his  house  supported  by 
the  defendant's,  he  was  bound  to 
protect  himself  by  shoring*  and 
could  not  complain  that  the  de- 
fendant had  neglected  to  do  it. 
Peyton  and  Others  v.  the  Mayor 
and  Commonalty  of  London,' as 
Governors  of  St.  Thomas* s  Hos- 
piial,,  T.  10  G.  4.  Page  725 

2.  By  a  cognovit,  A>  confessed  the 
action,  and  that  B.  had  sustained 
damage  to  the  amount  of  3000/. ; 
and  that  in  case  A.  should  make 


default  in  payment  of  259/«  on 
the  7th  of  May,  B.  should  be  at 
liberty  to  enter  up  judgment  for 
SOOO/.,  and  sue  out  execution  for 
259/.  and  costs,  which  would  have 
left  a  principal  sum  of  1650/.  due 
to  jB.  ^.  not  having  paid  the  259/. 
on  the  7th  May,  B*  entered  up 
judgment,  and  sued  out  execu- 
tion for  soil/,  indorsed  with  a 
direction  to  the  sheriff  requiring 
him  to  levy  1967/.,  and  Jf.  was 
arrested  and  detained  in  prison 
for  that  sum :  Heldv  that  j1. 
might  maintain  an  action  against 
J9.  for  having  caused  him  to  be 
arrested  and  imprisoned  for  a 
larger  sum  than  he  ought. 

After  the  arrest,  j1.  applied  to 
a  judge  at  chambers  to  be  dis- 
charged out  of  custody;  and  it 
being  represented  that  by  A.^b 
continuing  in  prison,  he  would 
commit  an  act  of  bankruptcy,  the 
judge,  on  the  4th  December  1827, 
made  the  following^order : — *<  Up- 
on hearing  counsel  for  the  plaintiff 
and  defendant,  I  order  that  the 
defendant  be  discharged  out  of 
the  custody  of  the  sheriff  of  the 
county 
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county  of  Cambridge  as  to  this 
action,  upon  giving  a  fresh  war- 
rant of  attorney  for  the  sum  of 
SOO0l.f  with  defeasance  on  pay- 
ment of  259/.  1  Is.  7d.  and  the 
costs,  on  the  4th  day  of  Jantiory 
next;  and  the  further  sum  of 
165(M.9  with  the  interest  due 
thereon,  on  the  4th  of  August 
next,  with  liberty  to  issue  execu- 
tion for  the  smaller  sum,  if  not 
duly  paid  ;  and  afterwards  for  the 
larger  sum,  if  default  be  Bwde 
in  the  ptfyment  of  the  said  sum 
of  1650/>  and  interest  on  the 
said  4th  of  August  next ;  and,  upon 
giving  such  warrant  of  attorney, 
the  present  judgment  be  set 
aside,  and  that  the  mortgase  do 
remain  as  a  security,  the  defen- 
dant hereby  undertaking  not  to 
bring    any  action    for    the  im- 

grisonment."  A.  did  not  avail 
imself  of  the  order. 
Held  by  Parke  J.,  that  this 
order  embodied  an  absolute 
agreement  of  the  parties,  founded 
upon  good  consideration,  that  A* 
should  be  forthwith  discharged 
out  of  custody,  and  that  he 
should  bring  no  action  for  false 
imprisonment ;  and,  therefore, 
that  such  an  action  was  not  main- 
tainable. fVenttioorthf  Gent,  One^ 
Sfc.  V.  BuUeftf  Gent.  One,  Sfc.^  S, 
10  G.  4.  Page  840 

ADMINISTRATRIX. 
See  ExBCUTOR,  5. 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

See  Practicx,  8. 

ALDERMAN. 
See  Corporation,  1.  S. 

ALMS-HOUSES. 
See  Poor  Ratb,  6. 


ANNUITY. 
See  Deed,  2« 

APPEAL. 

By  a  local  act,  the  management  of 
the  parish  poor  was  vested  in  the 
churchwardens,  overseers,  gover- 
nors, and  directors  of  the  poor ; 
and  an  appeal  to  them  was  given 
to  any  person  thinking  himself 
aggrieved  by  any  thing  to  be 
done  by  virtue  of  the  act ;  and  if 
the  appellant  should  be  dissatis- 
fied with  their  detenmntUian,  then 
an  appeal  was  given  to  the  quar- 
ter sessions.  A  parishioner  nav- 
ing  applied,  for  relief  against  a 
rate,  to  the  churchwardens,  over- 
seers, governors,  and  directors, 
they,  at  a  meeting,  resolved  ta 
take  no  further  notice  of  his  ap- 
plication :  Held,  that,  as  they 
nad  not  come  to  any  determin- 
ation on  the  subject  matter  of  his 
complaint,  the  parishioner*  could 
not  appeal  to  the  quarter  sessions, 
but  that  he  ought  first  to  have 
applied  for  a  mandamus  to  com- 
pel the  diurchwardens,  overseers, 
governors,  and  directors,  to  bear 
the  appeal.  The  King  v^  the  Jus- 
iices  of  Kent,  ff.  9  &  10  G.  4. 
Page  S8S 

2.  Where  there  is  an  appeal  against 
a  poor  rate,  on  the  ground  that 
some  person  is  omitted  who  ought 
to  be  rated,  the  justices  at  ses- 
sions cannot  hear  the  appeal, 
unless  notice  of  the  appeal  and 
the  ground  of  it  has  been  given 
to  the  party  said  to  have  been 
improperly  omitted.  The  King 
V.  Brookey  T.  10  G.  4.  915 

APPORTIONMENT. 

See  Assessor. 

ARBI- 
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ARBITRAMENT- 

!•  "Where  a  submission  to  the  award 
of  two  persons  authorized  the 
appointment  of  an  umpire  by 
them,  if  they  should  disagrees 
Held,  that,  they  might  choose  an 
umpire  before  they  entered  upon 
enquiry. 

The  declaration  on  the  award 
made  under  this  submission,  after 

'  stating  the  choice  of  an  umpire, 
alleged  that  the  arbitrators  and 
umpire  made  the  award  i  Held, 
that,  taking  the  whole  together, 
it  was  substantially  an  allegation 
that  the  umpire  made  the  award. 
The  award,  after  reciting  that 
A.  B.  and  C.  D.  had  been  ap- 
pointed arbitrators,  and  that  they 
had  appointed  E*  F.  umpire, 
proceeded,  *«  We,  the  said  arbi- 
trators, do  award,"  ^c,  and  was 
signed  by  the  two  arbitrators  and 
the  umpire :  Held,  that  the  lat- 
ter, by  signing  the  award,  adopted 
the  language  as  his.     Bates  v. 

.    Cooifcr,  JE.  10  G.  4.        Page  407 

2*  By  an  order  of  nisi  prius,  an 
action  at  law,  and  all  matters  in 
difference  between  the  parties  at 
law  and  in  equity,  including  a 
chancery  suit,  were  referred 'to 
an  arbitrator,  who  by  his  award 
ordered  that  a  sum  of  money 
should  be  paid  tp  the  plaintiff  in 
the  action,  and  that  the  bill  in 
chancery  should  be  dismissed,  and 
that  all  proceedings  therein  should 
utterly  cease  and  determine  s 
Held,  that  the  suit  in  equity,  and 
all  matters  in  difference  in  that 
suit,  and  all  matters  in  difference 
between  the  parties,  were  thereby 
finally  determined,  although  one 
of  the  matters  in  dispute  in  the 
chancery  suit  was  brought  before 
the  arbitrator  as  a  matter  in  dif- 
ference between  the  parties >  and 


was  not  otherwise  disposed  of 
than  by  the  ending  pf  the  chan- 
cery suit.  Pearse  v,  Peane  ei 
17*.,  £.10  0.4.  .         Page  484 

3.  A  submission  was  made  to  two 
arbitrators,  and  to  such  third  per* 
son  as  they  should  appoint ;  the 
award  to  be  made  by  any  two  of 
the  three.  The  two  arbitrators 
met  for  the  purpose  of  appoint- 
ing a  third ;  and  not  being  able 
to  concur  in  such  appointment,  it 
was  agreed  between  them  that 
each  of  them  should  name  twOf 
and  that  the  names  of  the  four 
should  be  put  into  a  hat,  and 
that  the  name  drawn  should  be 
the  third  arbitrator ;  and  the  arbi- 
trator was  so  appointed.  The 
award  was  made  by  one  of  the 
arbitrators  originally  named,  and 
the  person  so  appointed  by  the 
two  3  Held,  that  the  appointment 
of  the  third  arbitrator  was  bad, 
inasmuch  as  the  choice  of  the 
th^rd  ought  to  have  been  the  act 
of  the  will  and  judgment  of  the 
two,  and  matter  of  choice,  not 
of  chance.  In  the  Matter  of  Cos- 
seU,  T.  10  G.  4.  624 

4.  Covenant  with  the  assignees  of  1/4., 
a  bankrupt,  on  articles  of  agree- 
ment, entered  into  by  A.  before 
his  bankruptcy*  and  the  defend- 
ants, whereby,  after  reeiting  that 
differences  existed  between  the 
plaintiff  and  the  defendants  re- 
specting certain  ships  of  war 
purchased  by  the  former,  they 
bound  themselves  to  abide  by 
the  award  of  JV.  S.  Breach,  that 
defendants  had  revoked  their  sub- 
mission. Plea,  that  before  any 
award  was  made,  A,  became 
bankrupt,  and  all  his  interest  in 
the  subject  matter  of  the  refer- 
ence was  assigned  to  the  pro- 
visional assignee.  Replication, 
that  the  provisional  assijp^nee  as- 
signed to  the  plainti£.  De- 
murrer and  joinder:  Held,  that 
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as  the  subject-matter  of  the  re- 
ference was  taken  out  of  the 
bankrupt,  and  assigned  to  the 
plainti&y  who  would  not  have 
been  bound  by  the  award,  the 
submission  was  no  longer  mutual, 
and,  therefore,  was  not  binding ; 
and  the  defendants,  by  giving 
notice  to  the  arbitrator  not  to 
]>roceed,  did  not  make  themselves 
liable  to  an  action.  Marsh  and 
Others^  Assignees  of  Rowe,  v. 
Wood,  T.  10  6.  4.  Page  659 
5.  Declaration  stated,  that  in  con- 
sideration that  the  plaintiff,  at 
the  request  of  the  defendant, 
would  enter  into  the  employ  of 
the  defendant  in  a  certain  capa- 
city for  a  year,  at  the  rate  of 
five  guineas  per  week  throughout 
the  year,  defendant  undertook  to 
employ  him  for  a  year,  and 
alleged  as  a  breach  that  the  de- 
fen&nt  dismissed  the  plaintiff 
from  his  employ  before  the  end 
of  the  year  without  any  reason- 
able or  probable  cause.  The 
declaration  contained  counts  for 
wages,  and  for  work  and  labour, 
&c.  The  cause,  which  was  com- 
menced before  the  expiration  of 
the  year,  was  referred  to  an 
arbitrator,  who  awarded  to  the 
plaintiff  a  sum  of  money  equi- 
valent in  amount  to  the  wages 
he  would  have  been  entitled  to 
receive  from  the  defendant  on 
the  day  when  the  action  was 
commenced.  No  claim  was  made 
before  the  arbitrator  for  any  com- 
pensation in  damages  for  the  dis- 
missal, except  so  far  as  the  spe- 
cial count  in  the  declaration,  and 
the  evidence  of  the  employment 
and  the  dismissal  might  amount 
to  such  a  claim.  The  plaintiff 
having  afterwards  brought  an  ac- 
tion to  recover  a  compensation 
in  damages  in  consequence  of 
the  dismissal  from  the  defendant's 
employ  before  the  end  of  the 


year ;  it  was  held,  that  the  award 
of  the  arbitrator  was  a  bar  to 
such  action.  Dunn  y*  Murray , 
T.  10  G.  4.  Page  780 


ARREST. 
See  Action  on  the  Case,  2. 

Where  a  party  against  whom  a 
true  bill  for  perjury  had  been 
found,  and  a  warrant  for  her  ap- 
prehension granted,  was  appre- 
hended abroad  and  brought  here 
in  custody*  and  committed  to 
prison  for  want  of  bail,  the  Court 
refused  to  discharge  her  on  the 
ground  that  she  had  been  im- 
properly apprehended  in  the  fo- 
reign country.  Exparte  Susan- 
nhh  Scoii,  E.  10  G.  4.  446 


ARTICLED  CLERK. 
See  Attorney,  2. 

ASSESSOR. 

By  a  local  act  for  draining  a  parti- 
cular district,  the  commissioners 
were  authorized  to  a^ess  and 
tax  upon  the  whole  district  such 
sums  as  should  be  necessary  for 
carrying  into  effect  the  objects 
of  the  act,  and  to  elect  assessors 
to  apportion  such  sums  of  money 
amongst  the  several  parishes, 
townships,  and  places  within  the 
district.  The  commissioners  hav- 
ing appointed  three  assessors, 
the  three  met  to  agree  upon  i|n 
apportionment ;  two  out  of  the 
three  agreed,  but  the  third  would 
not  ^  concur :  Held,  that  the 
making  of  the  apportionment 
being  matter  of  public  duty  and 
trust,  an  apportionment  made  by 
two,  at  a  meeting  of  the  three* 
was  valid.  The  King  v.  WhUaJ^r, 
r.  10G.4.  648 

ASSIGN- 


ASSUMPSIT. 
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ASSIGNMENT. 
See  Assumpsit,  2.     Debd,  2. 

ASSUMPSIT. 

1.  A*  purchased  goods  upon  credit, 
fraudulently  intending,  at  tl^e 
time    of  the    contract,   not    to 

gay  for  them.  B^  the  vendor, 
rought  assumpsit  for  the  goods 
spld,  before  t^c  time  of  the  cre- 
dit expired :  Held,  that  this  ac- 
tion was  not  maintainable,  though 
the., vendor  might  have  treated 
the  contract  a6  a  nullity,  and 
have  brought  trover  immediately 
to  recover  the  value  of  the  goods. 
Ferguson  and  Another  v.  Carring- 
ton,  H.  9  &  10  G.  4..       Page  59 

2.  A,,  a  silk-throwster,  contracted 
with  B,  and  C.  for  certain  ma- 
chinery to  be  made  for  him,  and 
while  the  work  was  in  progress, 
paid  money  on  account.  Before 
the  machinery  was  finished,  B. 
and  C  assigned  it  to  D.  This  cir- 
cumstance was  communicated  by 
i>.  to'  i4.,  who  said  he  must  go 
on  with  the  work,  and  he  (A.) 
would  see  him  paid.  The  roa- 
cbin^y  having  been  completed 
and  delivered:    Held,    that  D. 

'  might  sue  A.  for  the  price  of 
such  parts  of  it  as  had  been  made 
by  him  after  the  assignment. 
Oldfield  V.  Lowe,  H.  9  Sc  10 
G.4.      '  73 

3.  Where  A.  undertook,  for  a  spe- 
cific sum  of  money,  to  repair 
and  make  perfect  a  given  article 
then  in  a  damaged  state,  and 
did  repair  it  iii  part,  but  did  not 
make  it  perfect ;  it  was  held,  that 
he  could  not,  in  an  action  of  as- 
sumpsit, recover  for  the  value  of 
the  work  done  and  materials 
found.  Sinclair  v.  Borvles,  H. 
9^&10G.4.  92 


4.  The  plaintiff  was,  by  means  of 
a  fraud,  induced  to  draw  and  pay 
away  two  cheques  on  his  banker, 
amounting  to  13S0/.  Six  days 
after  the  date  of  the  cheques, 
the  defendants,  acting  bon&  fide, 
gave  cash  for  them  tb  a  third 
person  (who  had  not  given  value 
for  them),  presented  the  cheques, 
and  obtained  payment.  In  an 
action  by  the  plaintiff  to  recover 
back  this  money :  Held,  that  the 
cheques  could  not  be  treated  as 
bills  over  due,  and,  therefore, 
taken  by  the  defendants  at  their 
peril ;  but  that  the  real  question 

tin  the  cause  was,  whether  they 
had  acted  bona  fide,  and  with  due 
caution.  Rothschild  v.  Comey 
and  Others,  E.  10  G.  4.  Page  388 

5.  Where  it  was  proved  that  A>  B. 
had  contributed  t<\  the  funds  of 
a  building  society,  and  had  been 
present  at  a  meeting  of  the  so- 
ciety, and  party  to  a  resolution 
that  certain  houses  should  be 
built:  Held,  that  this  made  him 
liable  to  an  action  for  work  done 
in  building  those  houses,  without 
proof  that  he  had  any  actual  in- 
terest in  them,  or  in  the  land  on 
which  they  were  built.  Braiih' 
naite  v.  Skojield  and  Others, 
£.  10G.4.  401 

6.  A;  a  loan  contractor,  in  Octo^ 
ber  1822,  delivered  to  B.  certain 
scrip  receipts,  stating  that  B. 
had  paid  him  10  per  cent,  de- 
posit in  respect  of  a  certain 
quantity  of  Neapolitan  stock, 
and  that  on  payment  of  the  ba- 
lance before  the  1st  of  February 
182S»  the  bearer  would  be  en-  ' 
titled  to  certificates  for  that 
amount  of  stock.  B.  transferred 
the  receipts  to  C  for  a  valuable 
consideration.  A.,  by  advertise- 
ment, offered  the  holders  of  the 
receipts,  upon  certain  conditions, 
an  extension  of  time  for  pay- 
ment  of   the'  balance  due  on 

them; 
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thera;  requiriagf  alio»  that  the 
receipts  Miould  be  left  at  his 
offlce«  for  the  purpose  of  being 
marked  as  bolden  under  the 
new  conditions.  The  receipts 
transferred  by  B.  to  C.  were  by 
htm  sent  to  AJs  office,  where 
they  were  indorsed  by  A*  with 
.  C/s  name.  The  latter  having 
failed  to  comply  with  the  new 
conditions^  A*  refused  to  deliver 
the  certificates  or  to  return  the 
deposit.  C.  claimed  a  return  of 
the  deposit,  as  being  retained  by 
As  without  consideration :  Held, 
that  C  was  not  entitled  to  re- 
cover the  samci  because  B*  had 
full  consideration  for  the  deposit 
in  the  option  which  the  scrip  re- 
ceipts gave  him  to  become  the 
proprietor  of  so  much  stock  by 
payment  of  the  balance  of  the 
price  on  the  day  named. 

Assuming  that  C.  had  any  right 
of  action  against  A.^  Qusere,  if 
money  had  and  received  could 
have  been  maintained?  Roth- 
ukUd  v.  Hennings  (in  Error), 
£.10  0.4.  Page  470 

7^  A>f  B*9  and  C.  carried  on  trade 
in  partnership,  and  A*  was  also 
in  partnership  with  X).  A.  being 
indebted  to  the  firm  of  A.f  JB., 
and  C,  before  the  dissolution  of 
that  partnership,  unknown  to  jD. 
indorsed  a  bill,  and  paid  over 
money  (belonging  to  A*  and  JD.) 
in  discharge  of  the  private  debt 
due  from  A*  to  Ab^  B,f  and  C, 
and  inunediately  afterwards  in- 
dorsed the  same  bill  to  a  cre- 
ditor of  the  firm  of  A.,  B.^  and 
C«  The  partnership  between  A*t 
B»f  and  C  having-  been  dis- 
solved :  Held,  that  A^  could  not 
maintain  trover  against  B.  and 
C  for  the  bill,  nor  assumpsit  for 
the  money  paid  by  A.  out  of  the 
funds  o^'A»  and  X).  to  A^  B., 
and  C«  in  discharge  of  his  private 
debt. 


A.  and  JD.  having  afterwards 
become  bankrupt,  it  was  held, 
that  their  assignees  could  not 
maintain  such  acdons.  Jones  and 
Othersj  AssigneeSf  v.  Yates  akd 
Young,  E.  10  G.  4.       Page  532 

8.  Assumpsit  against  an  executor 
on  promises  by  the  testator. 
Pleas,  non  assumpsit,  and  piene* 
administravit.  Plainti£F  joined 
issue,  and  went  to  trial,  and  ob- 
tained a  verdict  on  the  plea  of 
non  assumpsit,  and  took  judg- 
ment of  assets  quando  on  the 
plea  of  plene  .  administravit : 
Held,  that  he  was  entitled  to 
judgment  for  the  costs  to  be 
levied  de  bonis  propriis  of  the 
executor,  if  there  were  not  assets 
of  the  testator  sufficient  to  sa- 
tisfy them.  ISiarshaU  and  Awh 
ther^  Executor  and  Executrix,  v. 
WiUder  (in  Error),  T.  10  G.  4. 
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9.  Plaintiff^  sued  as  administratrix, 
upon  promises  to  the  iatestate, 
and  upon  an  account  stated  with 
her  as  administratrix  of  monies 
due  to  her  in  that  character,  and 
a  promise  to  pay  her :  Held,  that 
it  thereby  appeared  that  the 
contract  was  one  made  with  the 
plaintiff  and  another  person, 
within  the  words  of  the  statute 
28  Hen*  8.  c.  15.,  and,  therefore* 
that  after  a  nonsuit  the  defend- 
ant was  entitled  to  costs.  Z>o»- 
biggin.  Administratrix^  v.  //or- 
mon,r.  10  G.  4.  666 

10.  A  bill  purporting  to  have  been 
accepted  by  A.,  was  presented 
for  payment  to  his  bankers  on 
the  day  when  it  became  due. 
The  latter,  believing  it  to  be  the 
genuine  acceptance  of  A,,  paid 
the  amount ;  but  on  the  follow- 
ing day,  having  discovered  that 
the  acceptance  was  a  forgery, 
they  gave  notice  of  that  &ct  to 
the  party  to  whooa  they  had 
paid  the  bill,  and  .required  him 

to 


ATTORNEY. 


BANKER*S  CHEQUE.  9*7> 


to  return  the  money :  Held,  that 
the  holder  of  a  bill  is  entitled  to 
know  on  the  da^  when  it  becomes 
due,  whether  it  is  honoured  or 
dishonoured ;  and  that  no  notice 
of  the  forgery  having  been  given 
on  the  day  the  bill  became  due, 
the  parties  who  had  paid  the 
money  were  not  entitled  to  re- 
cover it  back.  Cocks  and  Others 
¥•  Masierman  and  Others^  T. 
10  G.  4.  Page  902 

11.  The  assignees  of  ^.proposed  to 
sell  to  B.f  a  piece  of  land,  with 
dl  faults  and  defects.  Before 
any  convey dnce  was  executed, 
the  latter  asked  the  assignees 
whether  any  rent  had  ever  been 
paid  for  the  land ;  the  former  re- 
plied, none  had  been  paid  by  the 

.  bankrupt,  or  by  any  person  under 
whom  he  claimed :  in  fact,  rent 
had  been  paid  by  the  person  who 
had  sold  the  land  to  the  bank- 

.  rupt.  That  person  having  rer 
covered  possession  of  the  land, 
it  was  held  in  an  action  brought 
against  the  assignees  to  recover 
back  the  purchase  money,  that  it 
was  properly  left  to  the  jury  to 
say  whether  the  assignees,  at  the 
time  when  they  represented. that 
no  rent  had  been  paid  boo^  fide 
believed  that  to  be  true ;  and  the 
jury  having  found  that  they  did. 
It  was  held  that  the  plaintiff  was 
not  entitled  to  recover  back  the 
purchase-money.  Early  v.  Gar- 
ret and  Another.  T.  10  G.  4.  928 


ATTACHMENT. 
See  Bankrupt,  9* 


ATTORNEY. 

1.  An  attorney,  in  custody  under 

an  attachment  for  non-payment 

.  of  money  pursuant  to  a  rule  of 


court,  is  entitled  to  be  discharged 
from  custody  on  having  become 
bankrupt,  and  obtained  his  certi- 
ficate, even  though  he  received 
the  money  in  the  course  of  his 
employment  as  attorney.  The 
King  V.  EdwardSf  in  a  Cause  o/ 
Long  and  Furze^  T.  10  G.  4. 

.  Page  652 

2*  A  party  was  articled  as  a  clerk 
to  one  of  two  attorneys  in  part- 
nership, and  paid  a  premium, 
and  acted  as  elerk  to  the  two 
partners  for  two  months,  when 
the  attorney  to  whom  he  had 
been  articled  died;  the  Court 
ordered  the  surviving  partner  to 
refund  a  portion  of  the  premium, 
although  at  the  time  of  the  pay- 
ment of  such  premium  his  part- 
ner was  indebted  to  him,  and  the 
premium  had  been  set  off  in  ac- 
count between  them.  Exparte 
Batfkify  in  the  Matter  of  Harpey 
r.  10G.4.  691 

3.  Where  a  Judge's  order  for  tax- 
ing an  attorney's  bill  is  not 
obtained  until  after  he  has  com- 
menced an  action  for  the  amount, 
the  defendant  is  not  entitled  to 
the  costs  of  taxation,  although 
more  than  one  sixth  is  taken  off 
by  the  Master.  Harbin^  Geni., 
One,Sfo.  y. Miles,  T.  10G.4.  755 

AWARD. 

See  Arbitrament. 

BAIL. 
See  PftAGTiCB,  7.  1$. 

BANK  OF  ENGLAND. 

See  Bill  of  Exchange,  3. 
Executor,  2. 

BANKER'S  CHEQUE.. 

The  plaintiff  was,  by  means  of  a 

fraud,  induced  to  draw  and  pay 

away  two  che<}ues  on  bis  banker, 

amounting 
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amounting  to  13902..: .Six  dav8 

after  th»  date  ioiihe^cheqat$yine 

^  dQfendantfl,\aoftbgbQDftrfidQ,'>gf)ve 

.  cash  for  (bomf' tola  third  *pbrat)n 

.  4who  had  loot  givian  naldej^r 

them)  preaented  the  phequea»  apd 

obtained  pajnptiit.  :i  Ih  an>4icl&on 

by.  the  plaintiff^  to  ^aoosrac  back 

(this  !  moneys  a Hakly.  that  Jthe 

cheques,  icould  odt  be:  titeatedias 

•  hiU9  over  dne^taidtb^refdre  taken 
.iby  theidefendantfitfijat  thee  pdvil, 
•bu^  thtt  tbo  real  qaestion>  ia  the 

'  ^caoie  UrsB^'  Wbethev*  theV  ■  had 

*  act^d.ihoafib'fid«>' and)  With  <ltte 
caution«<  .  BathuihiU  "^J^CofHei/ 
and  (Hhers,^EylaG.4i^  Page  S68 

'      ^       BANKRrPT. 

U'An  purchased  of  &s  ai^op«nier- 

vchantr'a,  libracy,  and  paidihipi 
the  value;  J3,  at « that  time,  had 
committed  an  iKst.of  baflkimpt^y* 
of  which  A-  had  n<^  knoirJedge  : 
iljeld,  ^h^t  the  assignees/ could 

y  not  recover  tb^vaW^  of  the  boofes^ 
without  at>  lea^t  tenderini^i  the 
1  price,  jiQasn^ucb  a^'the  f»aymeot 

.  made  by  A*  waa  declared,  valid 
by  tb^6>C  4;.  4*  16*  s*S2.;  and 

.  i^tocder  to  give  fMU^&ot  to.  that 
;en^tmeni»  A.  must  f^  lewit  hdTe 
,a  liei>.on  the  booka  ii^  reepeot  of 

.  .^irhich  he  bad  made  th^  nayment, 
.uuti)  the.fk8aignee9  t^fndered.him 

.  the  sum  paid*    HiU  y^Jfatinellf 

a.  Wherp  a  pa^aqpi  i^/iho  hud  cm- 
..tvac^d  foe  a.certaiik /quaritity  of 
,ail,  tq  hi^N4^ivered  tPihimiaitra 
;  foturfi  ,4ay,  at  |  a^ ,  p^tain  t prJqe, 
.  hecapie  lN»nki:upt.  before  thfU  4ay 
^riye^>.AMlHi.f>htainedihi8  oertifi- 
,qat9^;  .Hetd,.,t^t  he  ^aa  never- 
,  th^ess  ii^le  to  an  action ^for  not 
,apceptiag^ndp«ying)fQr  the  oil, 
,^d  that  the  pr^p|)«r  B»eaaur^  of 
t4«mf^s,vrfi^  t\i^  diSisFenoe  be- 
.^tween.thf^.  piri^,.wh|ch.  he  'had 
tf;pn^f^te4(tQ,pfiy  for.the'oU,  wd 


\  uhemtttfcet-priceAtithetiaie^rben 
r :  the  contract  was  hff>kenb>  t  ^oer- 

•  man  Ti .  Msubi^ .  i&««  |&r&>  Wf^^ 
X,  r..  x:  '  uii  Ml  !>->'"_;!-i  Fage<145 
3^  The  coqdwiiD^  worda  of.n  trar- 
. .  Tf^nt  <  of '  «piniDiti9^ni:  •  4nu^|  4ie  iSo 
.  lih9itediMtiOibaif(eidiaeotreferei)ce 
(  to  ibeJoffenod  lia^puAod  Mi  >tbe 
.  Me<;QdiQg  pta-t^^HaQdithtir^foi^f 
.  .where  a^opfmiitnB^ti.jsfter.  Dept- 
i  ing.ttfaiat'ihe  bai4mftptiba4  >sur- 

.remiei'edt-r^nd  Jthat  jtMiCOOwus- 

j  isioQenB  joKamineA  |biii']  .topehing 

J  hjs,kfa4er>Acn,And  ewu^ediMch 

>exdminaiion4a  boii reduced. <iiito 

tr  writings  and:  •  read)  Qf^}^,hm ; 

to  whSik .  exBaOttkatiooi  tlhe.  hwk- 
/  rupt  did  refuse  tajsigs^  his  name 
: i  (not.  hfl^ing.a  .reaspn4)lQ.>objac- 
,  'tioaMto*  thef  nvievding.  then^ofior 
.otbeviHisejii;  required  lhei  gaoler 
7  to  idetaUi'thQ  bmbrupt  iti.csustndy 
•  UAttI  aiiob.<}imaijas  be«ftbpurdaub« 
>mit'himaet6andifu|l.an89r/er  make 

to  ithe  satisfhotioo  of /th^  coawaiB- 

siodiers  to.  ail  ^sach/  questional  as 
>  fihould  be  put  to  him,  .and*  sign 
-,  and  ^aUbsoriberHUcbtexflmiitalioQ^ 
.as  aforesaidi.  vas  tlullden  fto  be 
'  void*.   £^partei  Leaki^fUJi^i  A^ 

10  G.^],  I.'.' I     ,'(1   i2S4 

4b  A<nortgagee  having  given  notke 
r  to  tbe.tetianta.hoAdif^-tbe  mort- 


ed  by.*  the  'mort^gonii^^krf  the 
tnottgpsgf » lis,  entilfled.  to.  aeeeive 
.  ft-om  ^boae  ttfnams  Ihe.i3ent»,ac- 
:tuaUy  duef.atr  the  time  >or  the 
notieevias.  ivel)  as  .those.  I^hii^h 
ac0rued.due;aftefwafds\  outn  \; 
; .    And-  wheffe  sHebH  rentSn hate 
', been*  received  by  >h^ag«itf  Afitbe 
'tnertgagoa  faftep  hlafanhrufAcyy 
And 'wane  not  acMiaUytpaid  ov^: 
Held«i4hat  the  agent 'm^ht|, re- 
tails such  retita  in.oiidei}<to  pay 
the  interest iaocr,uing^4uerOQ  tiie 
mortgage  to  themovtgage^  who 
had  required  him  to^  do  sor  Md 
the>  aasigtiees  oouldx.not  r^coi^r 
:'tbem.     Pope  and  Another^  A$' 
f     ^ngnees 
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9^9 


'9ignees  of  GUberi,  v.  Biggs,  H. 

9  A  10  G.  4,  Page  245 
S.  By  a  cortipoBition  deed,  the  in- 
solvent assigned  to  four  trustees 
all  his  goods,  chattels,  Sec.  upon 

•  trust  to  sell,  and  to  apply  the  pro- 

•  ceeds  rateably  in  discharge  of  his 
debts  an^ongst  his  creditors  who 

'should'  execute  the  deed;   pro- 

•  Tided  that  the  trustees  ^d  the 
creditors  should,  on  or  before  a 
grren  day,  make  proof  of  the 
debts  (if  required),  and  execute 
that  deed.  The  creditors,  as  a 
release  of  their  respective  debts, 
covenanted  that  they  would  not 
implead  the  insolvent  or  his  goods. 
The  deed  was  executed  only  by 
two  of  the  trustees :    Held,  that 

'  the  deed  was  not  therefore  void ; 
and  that  the  debt  of  a  trustee 
who  had  executed  it,  was  thereby 
extinguished ;  and  that  he  could 
not  sue  out  a  commission .  of 
bankruptcy.  Small  and  Another, 
Assignees,  v.  Maftoood,  H.  9  & 

10  G.  4.  800 
6.  A,  having  two  pipes  of  wine  lying 

in  a  boaded  warehouse,  in  the 
name  of  B,,  who  had  given  bond 
for  tlie  [duties,  sold  them  to  C, 
and  gave  him  a  delivery  order ; 
and  it  was  at  the  same  time  agreed 
that  C  should  pay  the  duties. 
When  they  became  payable,  B. 
was  'called  upon  and  paid  them, 
and  took  away  the  wine  to  his 
own  cellar.  A.  repaid  the  amount 
of  duties  to  B.;  C.  never  re- 
quired B*  to  transfer  the  wine  to 
his  name,  but  he  afterwards  took 
away  one  pipe,  and  was  charged 
with,  and  paid  warehouse  rent  to 
B,     C«  afterwards  became  bank- 

•  rupt,  and  his  assignees  demanded 
the  other  pipe:  Held,  that  B.  at 

'  A,'s  request  was  entitled  to  keep 
it  until  the  duties  were  repaid. 
Winks  and  Another,  Assignees,  v. 
Hassall  and  Another,  E.  10  O.  4. 
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?.  A.,  B.f  andC  carried-,  on  Iradie  in 
partnership,  and  A.  was  also  in 
partnership  with  D.    A.  beine 
mdebted  to  the  firm  of  ^.,  B;  and 
C.  before  the  xiissolution  of  that 
•  partnership,  unknown  to  JD.»  in- 
dorsed a  bill  and  paid  over  money 
(belonging  to  A.  and  i)»)  in  dis- 
charge of  the  private  debt  due 
from  A.  to  A.,  B,,'and  C,  and 
immediately  afterwards  indorsed 
the  same  bill  to  a  creditor  of  the 
firm  of  An,  B.,  and  C     The  part- 
nership between  Am,  Bn  and  (7. 
having  been  dissolved:  Held,  that 
A.  andZ).  could  not  maintain  tro- 
ver against  B.  and  C.  for  the  bill, 
nor  assumpsit  for  the  money  paid 
by  A,  out  of  the  funds  of  A.  and 
'2>.  to  i4«,B.,and  C,  in  discharge 
of  his  private  debt.     A.  and  D. 
afterwards  became  bankrupt,  it 
was  held  that  their  assignees  could 
not  maintain  such  actions.  Jones 
and  Others,   Assignees,  v.  Yates 
and  Young,  E.  10  G.  4.  Page  582 
8.  In  an  action  of  trover  brought  by 
a  person  against  whom  a  com- 
mbsion  of  bankrupt  had  issued, 
against  his  assignees,  to  recover 
goods  which  they  had,  as  such 
assignees,  sold,  it  appeared  that 
the  bankrupt  had  assisted  the  as- 
signees by  giving  directions  as  to  . 
the  sale  of  the  goods,  and  that, 
after  the  issuing  of  the  commis- 
sion, he  gave  notice  to  the  lessors 
of  a  farm  which  h^  held,  that  he 
had  become  bankrupt,  and  that 
he   was  willing  to  giye  up  the 
.  farm,  and  in  consequence,  the 
lessors  received  the  lease,  and 
accepted  possession  of  the  pre* 
mises:  Held,  first,  that  the  in- 
terference of  the  plaintiff  in  f he 
sale  of  his  goods  was  referable  to 
an  intention  on  his  part  to  take 
care  of  the  property,  and  see  that 
the  niost  was  made  of  it,  and  that 
it  did  not  amount  to  an  assent  to 
the  sale,  and  that  he  was  not 
8  Q  thereby 
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thereby  estopped  from  bringing 
an  action  against  his  assignees. 

■Sacondlyy  t)ia^  he  waa-  .not  es- 
topped by  tine  act  ot*  ha^lfig  given 
up  his'  lanerrfto-hilb  i^ors,  the 
aasj^pa^  not.bein|i;  parti^  9r 
privie§  tQ  that  transactjop J 
'  The,pUinfifff  about  two  X^aro 
'before  th«' issuing  of  the  c^ni- 
misaior^    bad    enrered    irito^  an 
agre,emeht  for  the  purchpe  of 
'    five  acr^  o^l^rid;  one  pf,the 
/  t^rois  ^of!  the  agreement  being, 
ihat,  4*.  for  every  1000  bricks 
xnade.cp  th^  land  sti^ulf}  tK>|>^ ' 
to  t)he.  ^yendor,   in  jiart  of\  the 
purchaQli  money.    The  ulaiptifF 
made, bricks  fcotn  elay.  4[vig  from 
the  land.  '  I)pnngj  part^  of '.the 
time  he  was,  in  partnersliip  with 
%vro  otherS|.^whp  had  nojega}  or 
equitable  interest  in  the  lanqii  but 
that  partnership^  hai  been,  dii- 
solved  before  thet  issuing  oT  fthe 
coinmi|S8ion :  tiola^  that  the  p)ain- 
ti^  was  Jl^iot  a  person  Ual^Ie  to^the 
bankrupt  laws  within  tne  meaning 
,     of  the,  6  6. 4-  c.  }  6.  s.  2,.    Heflne 
.    V. Aogersa^dAmtkery E.  10 u.4. 
'.;.."  .  .    ;;.P(^e577 

9.  |Ap  attorney,  in.  custody  uqder 
an  attachmenjt  for  nqn-payment 
of  money  pursuant  t;9  a  rule  of 

I.  court,  IS  entitled  to  jbe'dischafged 
from  custod[y  on  having  becpme 
baolrupty  and  obtained  bis  cer- 
tificate>  evea  though.he  received 
1  the  money  in|  the  cpurse  of  his 
employ  (bent  a^^  ajttorney.  The 
K^ig  y.  Bdwiifds.  .  in  i^  da^sf  of 
.  Ltmgy.^uh^',  5r.*ip.(?,4,    652 

10.  iCoy^na^Pitrby  the  assignees  bf^., 
(I  bankrupt,  on  ,articl^i^  of  agree- 
ment entered  into  by  ^4.  before 

.  bjs  Ijiaiikruptcy^  .an^  \ the  defend- 
ants, whereby^  aft^r  reciting  that 

*'  difierences  existed  between  the 
plaintiff]  and  tjie  defendants  re- 

r,  specting  certain  ships  of  war  pur- 
cnased  by  the  former,,they  bound 

,    tbeipacjhres  f  p  abide  by  the  award 


olW'^*    Breach^  that  .defend- 

\  \  1  -ants  l^ad  revoked  the^r  subpi^fion. 
-Pl^a,  fh^  l^efpr^any  awari^^was 


signed ,  to  th  e  jproy if  ibnal ,  assig- 
"Vnee:.  "Jlepricatipn,.  that^^  ttie  j^ro- 
',  visional  a^gpee  assign ed^  to  the 
^,j  pFam^ifife.  U^murr^raxid^ joinder: 
'^!  Heldf  that'  as  ihe  subj^ptrnii^ttcr 
'  oftber^eferencp was  talken  oiuof 
j'  .the- banki-ppt,  an4  Ittssigi^ed  to 
' ,  Ihfe  plaintiffs,  .^hp  would  not  (iave 
'"/been  bound,  by  the/  ^w|^4«  ^^ 

submission  wa3  no  lon^ef.  i^iitual, 

J    '  andp  therefore,  was  not  binding, 

"'  aqU  the,  defenclants,  lyf  fSi'^^g 

*  notice   to  the  aifbitrator  not  to 

/proceed^ . .did   not ^  make    them- 

s^lves^abif  to  an  actioii.j  ;J^ii^^ 

'  qrid  i)iHerSt  Assignees^  v.  tVooa^ 

;'   5r:.10a4s  V;        -     P*ge659 
*j(l,  4.  and  to.  merchants  at^iwr- 
,' ^  000/ remitted  a  bill  ^pB«and.Co. 
' ;'  ifi'JLpntfiw,.  with  ^directions  tp  get 
\ .'  it  discojinted,,and,  apply  the  pro- 
'  1  ceedsin  a  particular  way;  .8.  and 
Co.  did  not,  get  the  bill  discjount- 
'  ^    edi|bu|;  received.the  mpn^  when 
it  becafne  ,due,. .  Befpre  that  time, 
^.  "and  po.  hajil'  stopped  payment, 
and  di^sired  to.hf^ye  th^  bill  return- 
ed to  ttiem. 'A  commission  of  bank- 
,  ruptcy  having  been.issued  gainst 
them  before  ihe  mcjoej  was  re- 
ceived on  the  bill  by  ^.  and  Co.: 
, .  Held,  >hat  ^the  latter  were  liable 
to  be  sued  by  the  assignees  for 
'   the  amoun^f  as  money  received  to 
their  use,  and  that  ^.  and  Co. 
could  not  set  off  a  debt  due  to 
them    from  >4.   an^'Co.      ^a- 
chaiiai^  and  Othiprfy  As^ignees^  v. 
Findlav  (jind  Ot^f^   T.  10  G.  4. 

7S8 
12<  £vidende  of  a  trading  which 
ceased  before  ^he.  6  G.  4.  c.  16. 
took  effect  will  not  support  a 
ckimmissidn  ^ai  biaakfupC  .i^ued 
after  that  tin^e.  ^Suriees  and 
Another, 


BENEFICE. 

Another,  Afsieneet,   .v.  Muiton, 
■'    T.JOV.%J  ^V'"''  Page.7S0 
*  Hetoson  Sr.' Heard,  i^ii,  *      75^ 
'  '  rdtfniry.  "Moore;' 'ibid.'  '    "*754. 
Is.  '^WTiere  bills  of  .excharige  Were 
'  di^lrlrered  by  a  trader  in  contem- 
'  platjbn  oT  bankruptcy  to'  a  eredi- 
ioTy  tvith.a  ylieW  orgtvldg  hfra  the 
"'  pfeference,  and  ll^e  amount  due 
on'the  bilfs  Wis  received  bV  him 
'     aftef  the  banlcruf>tcy:'  Hcflj,  in 
^  '  !in  i6i\6fi''ot  trover,  by/th^'as- 
'''  signee8:to  i^ecpver  ,^Ke  Wll^,  that 
'^  thp  recdpf  of  the  money  by  the 
'j"  ctfedft'or  ^kf  'Abt'tt  cony^filon, 
ab'd!'tWefbre  that  it  was  heces- 
'  "  skt-y  for  tKem.  Co  prdve  a  d'emand 
^  "  dnd  refusal,,  before  th^  bl)ls;be- 
.c6rne4iie.  Jones  and  Others, 'As^ 
'  siAnees,  v.  For/,  iP.  Jp  <?.  4-  ^64 
'i4.  Th^  asfiijgriees  of  J|.  proposed 
;     to  sett  to'J5.a  pW^  of  Iapa,with 
'  all  faults  and  deflects.     Before 
any'cpnveyanii^.  was  dxecut^d, 
'    the   letter   asked  the  assignees 
whether  any  rent  had  6vet  been 
P||{d  fbi^i  th0  lane!,    'ttie  former 
,   replied'  none  had  been  paid  by 
the  bankrupt,  or  by  ati^  person 
'  lind^r  whom,  he  clajitied.  In  fact, 
irent  had  been  paTd  by^  the  person 
w;hb  had  sold  the  land  to  the 
,  bankrupt.     That  person  having 
recovered  possession  of  the  land, 
itivas  held,  irt  an  action  brought 
against  thq  assfgnees  to  recbver 
b^ck  the  purdhase-m*ney,.  ihat 
it    was    properly    left    to  'the 
jury  to  say  whelhei*  the  assi^ees 
I    at  the  time,   when  they  repre- 
sented that,  no  reAf  had'  been 
'  paid  bond  fide/t^eHeved  ifhat  to  be 
true ;  apd  the  Jury  having  found 
that   they  did,  it  was  held  that 
the  plAintfff  was  not  entitled  to 
recbver  back  the  purchaae-mo- 
ney,     '^arly  ▼.  Garrei  and  An- 
other. T.  10  G.  4. 

'      BENEFICE  WITH  CURB, 
See  Dj^Isd,  2. 
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^    '  tflLLS  6**  EXCHANGE. 

i  >.   ^    iSee  AasuMFBiT^  IO4     , 

%  Wher^  lUe  drawer  of  a  bill  of 

exchange  made  it  paykbl^,  at^hia 

' "  6wn  house :'  Held,  thlit  thb  jury 

'''  nlight  fairly  infer  that  it  wafi  an 

^  '  aecdmiiiodatipn  bil),  which  made 

',  ii.uhnec^ss&jry  to  give  him  ntsttice 

'^'W  nonpayment  by  the  acceptor* 

-  Shah)  v;  BaiUvtH.^  8t  10  (?.  4. 

"'    ■"      '"    *''       '        •*  PAge44 

\±^^fniei€  Ui£  payee  and  hbT&r  of 

:  '  a  'brodiiastffy '  note  appdnta  'the 

^ '  tiialibr  hlg  cl^diitor,  the  d6bt  is 

"I  disch'ar^ed,  andbogctloii  cali  b« 

',  'mkinlaitied~'6n  Uie  note,  ev«ii  by 

'  ^  k  ]pek'son  to  whom  the  execolor 

"has  indorsed  it.   Ftealdtyy.  Pox^ 

'H.  9*10  014.'  ISO 

S.  A^lStixM'ot Bigldnd  note,iRrliich 

had  "been  f^^loinrbusly  stolen  in 

■' ,  England  in  FidruarulS^  was 

'    remlttedi  in  Afby  1827.  by  a 

'foreign    men^hant  td   h^    cor- 

y  T'^^ondent  hi  this  cduntry,'  to 

'     >^h6itx^he'^8ind6bted'ina  aum 

ei^oe^ing   the   amount  of  the 

hot^    ^i  Ifittter  demandecfpi^* 

bent;  the  'Bkntt  refbs^d'to  pay, 

6h  the  gf odnd  thai  th«  note  had 

^'  -bfeeii'stolen.    At  the  time  irhcn 

'the  correspondent  Was  infoHtoed 

bf  tlii's,  Ire  had  not  made  the 

foi'eigri  nter'cbant  any  advance  on 

tKe  crtgdh  bf  the'  note:  Held, 

^rst/thkt  Ih' trover  fbr' the  note, 

ill^  d(^rietoo)ident  inutft  be  bon- 

sideted'th^' agent  bt  the- foreign 

'     tnerchknt, '  an^d '  that  he  ^lud, 

'  tb^erore;YeCt>Ver  upon  hiB  title 

Secbndrj^,  that  in  siich  a^tidh,  it 

having  b^etptbi^d  that  th^  hete 

'  li^d  been  stolen,'  it  was  indumbent 

on  the  plaindtf  to  iihew  that' the 

foreign  mtsrdhant  had  giveiifuU 

'  value  for.it:   '   ' 

Qdftfe,  WblMbertbepro(i6rty 
SQ  2  in 
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EXCHANGE, 


fO  X  J  fi  : 


> '  En^ivkd,'  titld' fayibte'  to-order 

'>'  y.  ''*&e  'J^a;/**  vf>Bngkn^,  i  if. 

^  •'&  ifr'lf&^Gi^i    •""  "'  '•'  ^5l^g6ffi08 

^)  i^»baAyiS|liause?dvei^>a^tt  in' 

^^'hitfciHAiname,  upon^ttii^^pskrty, 

who  accepted  <  the  same,  upon 

condition  tfaiJblhttidrawer  should 

^®TO.  T^  all  thfe  partners  in^^ne 

bafaking  firm '  cbuf a  noi' '  recover 

A.<)MytK0tbtl]i>  iSpanftkfiand^Oihen 

^  WhteafbHhofMchaagtrjMcame 
1  'idiiti^^it'itr^*  tigfelwdlbemetethe 
't-idrsMT^F^'i^fid^aoceptort'ithih;!^  it 
t>i«^ti}i|ibd  i«n^w»0;f'alhd;uon'the 

•  ibiirtf  of  t!)f(nbiU,  toother  ihstru- 
.''iiient)'f)w  fllri9'>iiame'^Wiibi/wa8 
'^Mim'knd'fl6E«pcid  Uytfae  same 
v  <^p8»ti^rbU« 'it^ira^mMifetathped. 
-'"AltWAaHib^itiiey/thdmaines  of 
i^>'lhe  (dniw«»i  and  •tooeptor>i«£re 
*f*BtwUsA€POitti  th^t  flfsVibillL  '^iii  an 
'vwettonito  lhHt4bill/'tbe}«ydffe(tea 
I  iit<teil|bl^  jury^  to^  ^findN.  Aether 

•litlhad  been>  cancelled 'witht(tlie 

t  eonli^ttt'i^^thefidraWdr;  ilildiihe 

^  *  vQMtatfiped  •  titttrumen  t  i  vioas^  (tub- 

fittiitwii  ttvitlir»ie«riiof  the  jOry: 

I'-iAieyoiiaf^'fotlfidiClNit  .the  ibill 

i^'Watf^cuoelted'  witfli^tfaeieonsent 

^'  oPfh«<diwmer/tliiai«imrtmade  a 

'  Td!i^  fbr<«'nair'tifiai^iAb8oAatevKon 

**  the  Rv6inid  that  the  jury  ought 

•^Mf'ro  kanre  <'bsbn>' permitted: to 

•  <  draw  a  con^lw^M  of  factivom^lhe 
'  iitisfoafped  iikstrttmetit*  >  ^nSi^injg 

B.  'A  'p)'diilisst>rf)  note;* fiayaUer to 
)' S^  ^/4yr'orde^" on; demand/  is 
ii"Wl(liiil'ih«^'S0<:otrd'tthu8  6f  iM^es 
>  ^we»ililynM  4a  »ihe*^«bedule  toithe 

•  '^S^^.'^^MMarbeiiiit'a  ncltepay- 
"'A)i6>  in  ii!i4QChet»'itaamief  •thnatto 
.'^btaret*  od  dedbtod,  and'  not  ex- 
''i^eeding  two*jbdnths  after  date. 


<l 


.  "••i)?h. 


•T.-l    (\  .>ar.  .1. 


tffv  Wher^.»a;  anllesuNti^^^  wb^rhad 

.< .  sij^^ied  ^oods  !io,asslMp9  ^9t  in 

>4iibis>aod9ttttltjo.&e>Ofl»tiet'a^f«nt 

t^i  :l  >aiid'  shipis  Jiuab&nidk^lan^ttMk:  his 

taf»3e^«abot{at/4(hioe[IniQ{MJbM;»  for 

iJ  th»nimoaiU»iid0d4K)liii«r  discount 

I  fov  f itiuti  (Stime,  j Mohidn  qWftff :  the 

r.  :i;i8iUkl  .credit;\<at)diiwbeii  (tb(^(f  bill 

i<tbecame  due,  c<ln^bdnif dVo/t  re- 

t>  lA^will'ef  il4taddiog7]Ot«ne«(;.«9d 

I  in  aike^anann^i  lookr  a.lliifd  ac- 

r  si4;ebt4bee^  wktchiwasdibhOfipiired, 

•'J   iii£l  4to>«gebti<^Qlkia(fterwfiirds 

favkd  t«  theiJbalabcBiin/bisi^d^ 

(i)  iib)tfiitiNii^^bf  hui()psti»;ip«Li(the 

^'^'iMp.awiifer)7/hlwibgi.*dllHlio|&  all 

thik  timer  exteeded  iJl^.feK^unt 

ie^itlie  'bi)i;'t^hidh)  waiC  boil4«!«^er, 

w  Kuid^aosqi.  to  tim  )priiibipal>>Iwho 

V4  fiad  ne«^P'fnBfi^ct0iI-tki&«g6nt's 

c«eet>Untfc*:r>Held^(tfwt  ibettnides-' 

n i •  man^  fcnightxiu^  Hhddshipr^wner 

)  tftf  tbedmoudt  bf  jMf.«laMa«<^nd 

>o  tha^iitifas  nbt^achargi^  iiy^the 

M  i  j  acceptance  lof /the  agedti*  <  JMin- 

'a  ^^b^'J^i^^aiid  Cii4arriladi.al^.]|cade 
'  •  ki'partnet^hip'yiiuid  ^A^m^f^'^so 
<  '  m^  pamtohipDi^tii}  jPi^(>aA*>b«ing 
■  >iind«)Oeditodie£riBof^i^and 
t  €1  before  *the  disadutioniqf)  (hat 
•M.parOnerships*  uaknoi^n  ito  JQii  in- 
^<  "dor^edaifailliandtpaidQYtfrdnHiney 
(belOKging  to>^'  anldcZX) lia  idis- 
i'cftargeHofithe  ifirivote  .debtjlue 
'  item  {A'.'fto  if  A  2^  andl^f  tmd 
iinmediiltel^  afusrwotds^tp^otsed 
Ihd  samebcU  t<kjftucr^teri«£>the 
'  fifrt'of  i^vJ^M'Bftdi^t '3?he/jpbrt- 
>  nersbip  between  ^.»  J9.,  and  C. 
having  been  dissolved  i »  Held, 
'  that  ji^'and  B.  eonldj  (not'^m«»a- 
'  taia  trovier  (Agidnirti J9i  aodiiO^  for 
the*  bill)  «off*  assumipsit  libcithe 
"money  paid  by*'i4h  ,e«itJ4)f.the 
fuftdft  of  A.'  and  A  toili,  B.,  and 
C*,  in  discharge  of  his-  private 

debt. 

il.  and 
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."i '  '/ /•  f <  r//' 

A.  and  D.  having  afterwards 
^■■' ^'  b<Jcofee < bankhip*^^ v^it*  .wasi^/held 
'  i  -^IKalt  4heiF^iilt^'^ees,Mecioldc  not 
^ '^^"^  itl!|Mifcain    such    actions.,     Jones 

^(Di^-lAn  hndtfrseribf  m>bitt4ifiexohtnge 
"'i  litfflng'^fllkl  «t»i  flIctiQhU  bPQtight 
<"'  ag4l«i0inhifnifbytitlieriad|ortfie,  is 
'  ■"lioll'^isrhledftofrecofifer'froiiit  the 
'>')  a«N;«pMvi lithe .  costs  tatervefd  in 
'*!'  stlii^h  netbmhBiuidgbnvi.  Morgan, 

-  »'  £j'«r.'>*0  G.4.*  .  .ri».  *n.r->  .06I8 
^l0.;A4NBd0fTftP'bFstliB  ^rtt»/9C  an 
-'^^dilki^.f*  t^ya  8hem']of>4wfhK^  a 
'  '^ '  tti&t«j|ld!«roinan  wAtrentitkdy  -faav- 
'^iM^iygjflgihiKK'baddsjMOBty  Uue  to 
•-  '^hSr/'  by^the'diiiedtion.of  j|be'ht|s- 

'i^baM/adtt^pted  d biHiOirilh&feith 
''^>  «ftlMib  fundi  thbwtvb5F>4b«rieiditor 
j(i'o(fithe'ibiiibdndfeo  money  i^fit  to 
'  '^Iniif'l^beforeftbe^biilbeeaisid^uey 
"<'  theimsban^  »d  wifegwreiijoint 
^  ^'dmcd^nitb'thf  rreo&ame  tarf)ay 

'  '^dVilr^hettibndy'tfafailiird/paison/ 
'^'*'  #iiicffaf^he<ldidijbefdre(th^,,apni- 
'  *'m0U€hneKtt  of  thetactioOki  Wiben 
'"  <  J  tb^  bii:^>6baiiie  dme^itkejapodptor 
'  '*  >  MAised  'to  ptby'iiti  x  M»leB9>j>the 
^''  idrflM»e#  (  #oOild<i  itideihnify.  vhim' 

'  f  /  flgamiBtl  die'  riaim  6f  .tl?ii%iba)Kl 
" '  >  'and'Mriie,  toi  ihave  tbc)  meof  y  ftdd 

-  > "atdo^rdii^  u^Uhe^iOrdeivi  'rAn  in- 
i  .  <  idediiuty ^ was  f  gwto^  1  but  1  fthe:  i  ac- 
^-  'ifcdptorstill reflised'topfrya  Held, 
-i  thdt.tlieidraweBico(flittMiD  mfiin- 
'  "Umf«n)ietioii»'«n'Abeibm^>^  it 
^ : '  in^ld  milnp.  Uad » tg^ «  ^cui ty  of 

'■adtioh,  »a8/'tbe  accept«^^ sb^ing 

'    jboubA'to  p4y  tbe  mon^y  laiciQ^rd- 

l  ^iD^i to 4he  order  of  ttboi  husband' 

> >  •  I  aMd<«wlfe)i  mkgjbit  i  recover^  il^ .back 

>  >iby>8ding  Dnitbe.agreen^ent  tCi  in- 

^  demnif^.r^CamniSt€ph0^§i  T. 

M''l*GJ4.>!(.<-'i.     .'mj     ^.n/    .758 

ll*t  "Where  bills  .4»f  bxchta^ei  vere 

'  '  ddii^ed  v  by  >  a  ^  trader^  t  mi .  con- 

'■>' tctUpbiftipni , oil ' bankruptcyi < tlo  a 

'■c^editm,  ^iih,*k  Vieur  of <■  giving 

hifti  .the'  pteferenbe,*  .  aM/uhe 

<  ompunt  due  ontJie  bills  w^  re* 
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t( 


ceived  by  him  after  the  bank- 
in  PiQit^y  >,»  l{el^if^,7mf<^io9^  of 
lutwvet  bfrfib^h^issignee^^t^Ye^ver 
-nt^  MUfciifeft^j^h^jr^p^HoCtthe 
.-tntootfy  Jl)y4h0.credi|prwiffM»r9pt  a 

\^it  .\iiral  n^cessaiy  Jftir  3$l|en^.  to 
^'Mlpnsi^ia  demand  iv^vi^uWc^®* 
<';i')fc»«(<|h&.biU«4>eea^^4uA..,r^iDiHtf 


i.lo 


f  r/M-f hBONDUt  'ro 


^^Tb^  eoIM^lliQn^^f  a!bdnd^«gMren 
1 1 1\>  .eoftimiftsioneb'.  qf  «««r«r9  by  a 
)f>iidliefct«iri0fjntfb8,{iW^]4me/tte 
H  ( coHeetm'fthbiiMiAt  all  Iini08  JieKder 
ji  atikithfalapcountlto*^he«#Mii8- 
wsioneils;£brtbe/timfl  b0iigk.ol?all 
•(ftadi  siukisiof  .itidof^  a»>  bud  lal- 
^KveadyibeenrooUeefted  effteoeim^dy 
•J  OP  ivfaipW  [tter(»Aefj.iih9ttld('J>e 
.f).cpllected  oi^ceceived<by^blnK  ^y 
'  •  victuei  of >  liay  rat«sieihaQdl  pw«c- 
1 1  count  of  8U0h  69mmimQmT^fmd 
Mi8h6u]d-pay>t0  tbe*  eomlntoiooers 
*  £00  ftb^  •timdi (.being  inJl'iJOiMNfties 
<•  Mt&tdt/ireoewtdi  or^  which  .fhaHUld 
iiithefeaftbn(beiareceiv#d  bynhitn: 
iiiHbldy  ;lba«nlhe(ftC^eot4»rt«wa8 

-  Iboundtoiacooiiiil  foir»>aiid>pe|jr'to 
•  v1bje  '0tninissii[Hiei»!  for  tbe^.t  ftipie 
'iibeing,  Tai*t]s.of  ftioik^  :tfoU90led 
Mand^seoeivoitby  Hiiily>b|rmrii)iiof 
n  tf.jrBteiAadei'by;  A^mipisdiopers 
K  'acting  uddeb  lircoromiifiipfl*  which 
iiii^saedbefoite  tfaeie^tffww^tii^  9f^|he 
u'toadii  tSffuftrfras  smA  Oihp^  v. 

84  Tbct''€ondteiAnTJo£i  i^oliQiid'after 
r v^recitiag^^tbefoUlgor  hud  l^n 
1  '1  u«iiimiif  4  lrea8iipi^i&4nd  T^c^iv^ 
^i  o£die;nlteaand'i^f«is48i^ipt9  m^de 

-  for  tbe'Cdunty^.npogrfhiflfgWing 
jiiseGUfiiyit4ithe>dl^k  oCiithefmce 
'  fl^nihe^due/and'^ftithfiil  axc^u- 
>!  tiooiof  the.>trusl9«l3epa«B^  imi^, 
racoording^  ;teiilbQitStfitut^i^;jfm8, 


9fft; 


BOHD.      r 
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Aal  the  obligor  should,  when  he 
was  thereto  required  by  the  jus- 
tices of  .lU^i^liBeTMetkibled  at 
quaftec  sessions,  pr  .^e  xnajor 
part  of  Cheixi,  or  by  ao^  com- 
xnittee  of  the  sa^d  magistrates, 
duly  appoiitSea  {orikkt*  purpose, 
by  any^rder,  of.  the  satd.caurt  of 
ifoarter  sessions    now  made  or 
bereafter  to  be  made,  well  and 
truly  acdiiifat  ¥6H  Ut  Wms  of 
money  recqived^  tfy  hjjn,  by  rea- 
son or  on  account  of  his  office, 
an^  glfcjf  h9qldfaijbfuHy«cirf9rsa) 
all  the  trusts  reposed  in  nim  by 
virtue  bt  'hi^^atd  ^(>(^n<ment : 
Held,  that  by  the  condition  of 
thi&Tboufi^t^  fonn^ittp^i^^T 
was  bound  t^^^poiofi.  for  monies 
received  by  him  in  discharge  of 
duties  imp^^  ont  fihn'by  acts  of 
parliament  passed  subsequent  to 
thi  H'G.^'  cr^.  whkJK-ftJAiifed  » 
that  the  couniy'tieiisttrer  should 
give  su$ci^l;  ^fjcurify,  tp  be  ac- 
countable for  the  money  paid  to 
him  ill  p^i^uapc^9Ctil>^fictr.and 
for  the  diie^aip^'.faitiirul  execu- 
tion of  the  trusts  reposed  in  him. 
Farr  v.  H4Mi$,^  H.  9  *  10  G.  4. 
Page  315 
9U  Where  ra<  .b*6d,! '  afli^^  Ireciting 
that  A.  B^  was  colopial  secretary 
of  TobagOf  and  had  appointed 
C.  !>•  to  be  his  deputy,  to  exe- 
cute the  office  ^4ild' Deceive  the 
ffesy  in  consideration  of  his  rpaj^ 
ing  thereout  to  A^  B.  the  ismnual 
sum  of  450^  by  equal  half-yearly 
payoMHtei'  9iiu  'cdnditktobd  for 
the  puncii^  f^yu^fjit  of  that 
sum  (without  saymg  <*  out  of  the 
fee^^W  «d/^fcn(|pt,^^ed, 
that  the  bond  wais  given  in  pur- 
sUAhoe  ">•&  BDr  igreemsafttfa-pay 
that  sum  at  M  events;    upon 
which  isAAefWste  tiOkklai  tod  found 
for  t^e^^^ffsp^apt;  ,  Heldy  that 
even  supposing  the  agreement  to 
-'hi  ifliebnsistetti with  the Iflfigttige 
'  ^  thi  bond,  it  was  compeioit  Co 


the  defendant  to  plead  and  prove 
it,  in  order  to  shew  that  the  bond 
was  given  upo^  an  ^illegal  con- 
sideration; and  that  the  fact 
'  libund  >6y  tthcr'^ry  jliawed^thatr 
•  ithe^boddwaBuiUegaV,  iffAimd»hf 
wirtueofi4lKistMt»  ia^Q^^jiii^ 

•  QfemlU  I  vv  \Aihim  \md  ^Amoiker^ 
•£^10^(3^4.  ).-lt  u  j/ovfSa9ft462 

4r<Vfhto  iotimwtdi  Iheiiasietsiiintef 
imimey  iwBs  aecunedi-bji'ia^rt^age 
>dtted'>and«  by  ( iboajl,  bwhfcbi  wese 

.  -^Mcepuiediat  tfaesan»«iii9e,Amt 
^kd  tnot  JKeaff<tha.isaaie'datiit.ithe 
t  tabrtgalgci  dtied>>bqing  i  Afnpfeaiod 

.  ;«dthl&atassm^deiM|tia9itbetpttf* 
'ilieot  <*af  (thfc  ad^««4«f^  iduty» 
jskid  ihe(bQBd>Avtih  ik%Vfm^^u* 
loidyt^  it  wall -belli  ^tbaliritl^ibcivd 
"was  DaC''pvQpeir]Qi^<atavaipid^  aad 
.  tiick«foiie  noti  tooc;ivabli»{  i  m  jeiii- 
jdenoe.tixIFaotf  vc«  MMtfos, ',7. 
,10^G44.n    .«•    Ion..'*  ^^^^x^■  .tW5 

'  ■'  ■  ■     S<rfe'»rArifp,  i"    -•  ' 

"     '  '»    •   i!  ..",•»''   i.'.t  ».. 

,. BYE  LAW....-,  ,    .'. 

S^e  Corporation,  2. 
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COALS. 


CORFOl^ATION.       9» 


/■••«'        "   1£    i      '      n,   -i',    ■  .1,.,.    f,(    .: 

■"•      ^■-^''  OOAIiSi'     ''  -  -^  ' 

t ..  ♦     t  '      tj  .'      •   .  «.  t  1,1  •  ■ ' 

The"  4^  61 B.  r.'  68^  ifeoite^i»thilt 
«h^  Mveral  ^cts'themanibnie^fiir 
ri^ukdng^tllfe  vend  afaddelireiy 
or^oiis  ^faad  beM  fovodaosiiSi- 
dieiyc  Uif  prevent  the  ^ommiUsito 
*«f 'frauds' hi  ike  vend'  and  di^i-J 
'>i»6xy  of  gQch  coala>  Bnd  'that  ■  it 
"Wonld  t^ndtjgteatly  td  facllkaite 
^the^  jen^ctttion  oP  thei>piirpo6e8 
intended  bf  the'Bfeud  itett  if 'ibe 
^aanie  fiHererepeaIed|'«uui. further 
kind  b<^tter  imWisUaMi  mad(9>j£ar 
Chcfae' '  purposed ;  aahd  i'lhen .  by 
se«»ieii<  tlS.  enaotSi  Uf^t  i>tke 
f'reAdev '06  boala^  nM  and  -accit 
^flB  aAd  for  wharf  measare  firom 
any  ehipy  dire,  op  from  any  wbetaf, 
&c.  and  to  be  deli^^red.  to.  the 
'purchaser  thereof  froin4ny>cafty 
&c.  shall  deliver  a  printed  ticket, 
and  the  cannan  o^  firiyer  shall 
deliver  ^he  same  to  the  pur- 
chaser or  his  aervfgits  before  any 
part  of  the'  coals  shall  be  de- 
livered therefrom.  It  then  gives 
the  form  di  th^  veiidler*s  ticket, 
which  is  to  contain  the  number 
of  sacks,  the  name  of  the  coals 
sentt  &c.,  the  name  of  the  vender, 
and  the  name  of/tl^e  labouring 
meter ;  and  it  subjects  any  vender 
of  coals>  who,  shall  not  deliver 
such  ticket  to  a  penalty  of  201.: 
I^eV^K  that  thjs  act  inade  it  impe- 
rative onthfe  vender  crews' td 
deliver  a  venderV  'ticket  signed 
by  the  inetpr ;  and  itha^  the  act 
having  been  passed  to  protect 
the  buyer  against  the  frauds  of 
4he  leiler/'a  ivredqr  .of  cpfti  w^ . 
had  delivered  a  vender's  ticket 
to  the  purchaser,  which  Was  not 
signed  by  the  meter,  could  not 
recover  the  price  of^  the  coals 
from  such  purcnaser.  Little  v. 
PooUi  if.  9  Sb  10  Gs^.  Page  192 


•    '       COAL  MINSS. 
'|, ' , .  S^e^toojR  Rate,  *,  If. 

'^*  '"S^'PiiAdt£0E;7wli9«  •  • 

■'"■'  "^  '6^  Bond,' I'.-"  ('"^"» 
/•    i  .1  .J.    .,' .  I   I  ,:     .    j.ii  " 

' '  eOMMEN€IiMfeNl'dF'  ' 

-.  ..o.:.  v.i  action;  '  -  '•  '  " 

'    CbMM'lS§I<X»EB:S'  Of 

'    SEWERS/ 

)  n    SeeBOvj^  1a\  .v    • 

* 
'/commitment;     ■« 
.    .    .      'See  JfvsTiii&9  I.'  .'   ,  ' 

'. '    '  i'  commomI  ,  '  \ 

Sftf  EvidJen'cjb,  ^4.  TiiKSi^A^,  4. 
'*   -.COMPENSATlOifK,/. 

;  ccMi^osmpK  DEfipf.  ^ 

.jSceDaBBv:K    J£vU>AliCB,;XO. 

COdPORATiok  i 

'   5^  SfiLECT  VJESTHY,' 1. 

1«  To :  a  mltndamus  tq    th^  lord 

.  mayar.and  aUeisn^  oiJUmion 

S  Q  4  to 
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to  admit  and  swear  in  A.  B.  to 
the  office  of  alderman,  they  re- 
tur^lBit-fceftaiii  ^procetiings  )to- 
wards  an  election  at^  a  wardmote 
court,  when  A:  B.  Was  declared 
to  be  elected,  and  a  return  there- 
of made  I9  the  ^  ^pu^t  of  lord 
mayor  ancl  aldermen,   and   that 
. .  that!  'oourt  lias  had  frowUlmd 
r'inmeiiMNrial  idognhuuifiietdml^ju- 
'•'fiadiolibn  'to*  etiquire  idto"  ahd 
> 'adjddieateupdn'iflH  el^ctibn^at 
» '  iwatdmote  •  eourts'  t  o>  >  'oi  tyi  offiebs, 
^  lipon  the  p^titibn  of  any'^brty 
.'  intttnf8tod4^  that i 'petition*;  'by 
>  aev^al  <  parties  >  ihtetie$tedy '  M^ere 
/   pvesetited  ftgain9t<^he"retuni'of 
AJtB^,;M}MX  iihe^tii«ritfl>were>en- 
>  -quired  «iiit6,u«Tid'('thei  election 
^deeUired  'null  ■and'  YtHdi^by  the 
said  (cdotti  of 'lifrd  «mlrfor^^1ld 
'  laldevmen^i  and  1  that  iJlJB*  Was 
'  not.ihify' elebtedi  whei'efbre;^c. 
*  uPravbrse  o^  •  the  >  dllegat^bn/  that 
<  A.  B.  wi)t  no&iduly  eleMedi'"At 
the  trial  of  the  issue,  itlippettred, 
>'  that Atifil»9t' the  >lofd  tkiay^rap- 
•'  pointed  three-  clerks  to  ttfkb^the 
'  poU  ; 'biit'  on  Hhe  see^»nd  dajr,  he 
>'  dtsmifaed' twi<y'of  them.'    After 
the*  nuhiber "of  votes  ><m8^  'de- 
'  claredf  fl['0C^uH»y^k8' demanded, 
.  ■  liDdgrantbd,  iand  th^h 'the  lord 
milyvpr  dtbmi^sed  thef'^uitors  at 
'  •  *  the  .waFdbKAe^  '^  to  ttieet  'tdgain 
' » tupon  a 'fresh'  sutnnftyny/*  ■  Afler 

-  •this  thid  lord 'mayor  w«nt  'OUt  of 
' '  office^  widhig  successoi^  issued  a 

"''fresh'  -sumniiMis  ■  for' hoi Aing   a 

•  I  •  inirdmote,'  •  'and  there  ■  took '  the 
'  'acToiihiy,  >'^acid  dedared'^'i^.  B. 

doly  eleoted^  which  w^  returned 

' '  ta  tho'  Otturt  off'ldrd  mayor  and 

'    'aldermen  \  whoj  'upon*  petitions 

•  1 ' '  beings  i ^ presiihtfed;  •  declared    the 

'*elec«?6n '  i^bid, '  ai '  stated  in  the 
l^eturn;  ■  Up«6ii  a  '  special  • '  case, 
'  stating 'thestd  ft!cts,  it  wa^  held, 

-  fint;  that  -the  yetum  'VTbus  good  in 
'•    form  r  secondly,  that  thb  custom 

' set- oat  < for  the  lord  mayor  and 


"afdiUdicafCe  uplh)  ^ectft>ntff  did 
fttk  onAt  l(te^  juf46di«t!oti'oP'ttiia 

I  €obr« ;.  thii<d^  'that^'ihe  ettfdtitin 
'  Wjtt"'  not»  'kr^aHd-^ob^fcolftit'of 
Hh^ditmlseal  ofU4m>of ^H^ptttl- 

'  ctefkfi?,^dt  iM^charige'JOf  the  ptt- 

'  sidiTfgPoffic^V  i^tty,  ^tim^'tbe 

tvWdtKWJtb"^Ourt  WAIT'  *ridt'  ^l4&- 
^•sdved,  but  »oWy'^Jbjtfftted;''by 
/thb'ditfi^^>4of'^thQ  bitilors'lo 
^  mMi'^gafn'otf  a'  f^efth  iiumtiidiis. 
•^  Tk&  'ATmlc  V.  -^The*  if»^  tind 
'  Aldefmyn  hf^he  'C&y'of\06\u^, 
^M.  Q^  IOl5,4^'>  ^  '^^J '^  *PaJg^  1 
9;  A-byd^ai*'^  thttt  M'perstmsrt^ 
'''€l«6TciBe''ttire"aPt  W'a''pai«fcr 
^nMithin*  ih^'Qlif^''  LhUdoiiT^ot 
♦<  being >ft«e*  of  •Hi^'^cofta^ny^'of 
■  ipatAtiersi;  is  a  bye^titi^ittYdsiMnt 
^'  of  trade. 'atfd'lioid^iMl6M''tUtfre 
'  >i)e  k^'AfecMiX  bufi«Oi»  ^f<i'|ifdrmnt 

!fc  Inltheibotdttc>h>oMFrthe'toim 
<-  clerk  is  ttp][>bihtbd  bythe'tdaybr, 
0'  aldermeti,  iaiid  blltiff^;  t^thcMlhe 
'  <o!ffiee^tiring  the)e  pleiLiftire,  'M4th 
0  1  ffbal^y^' Which  tftey  harc^^dwer 
to'  alter  in' arflouot' or>tl^khdrtiir 
ah b^eth  er ;  aiid^  oif e  erf  Ai  e ' t^ wn 
'clet4c^  duties  is  to  attend  'all 
cbrporat*  hie^tififgd  of  thfe^'ttA^or, 
alderman,  'btrlKffs,  und^tfrgewes, 
and'dhr#  up  Mindt^es  ortlteir 
prOceedinK«  under •  th^frM'^ttpec- 
tioni'^Heldi  that  the  'offices  of 
r  aldertobn^'and  \xiWti  clerk  ^fb  in- 
compatible, ttbd'th&t  *&tf  klder- 
man,  "by '  'adceptitig '  th«  latter. 
Vacated  the  JfoHn^  offiyje.    'The 
'  King  V.  TizKordi  ».  iOG.\. 

418 
s  By  a  charter  pf  Queen  Eliza^ 
beth,  it  was  provided  that  vacan- 
<rics  *in  the  coradioQ  couiibil  of 
the  bbroughr  ^of  L.-  should  be 
fiUed  up  by  election^  out  of'  the 
"  burg^ss^  and'  InfairbctaUts^" 
The  charter  was  accepted,  >ut 
the  corporation  afterwards  elect- 
ed 
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1  ed  lMvgei90B^)i>otiieiB0rmti|d¥t- 

sotlmrt  frAncbis^nJ ., werg. ,  purrwi- 

ly^  Mi  idi^r^nl  >of'3  wsJUifaM^n 
.grafiti$4  \^bat!  th«i ,  iOorpctrtttlon 
..6boul4iei^y  #ifrAnohi«^  «)i»c- 
Y,lionii,:irigl[u  of'  eleciioii,,IS^c«.tbat 
riihfy.hRa  pi^vSwiailiF  «»iH>Jfed  Iby 
.<}irii}lufii(>r  pr^eqceof  apyicfefirA^r, 
\^^Qr  bj^etqr  PJUb^r  lawful  Amatti^r, 
<  idg^Aof.^tlev  Jdeid,  that  ma}er 
t  ^Mcharter  ofi  JBih$hfth  bur- 
/iff^ssefrtcquM  nptt  b9t  depied  t« 

»othfyrW^6i  ivibabitanUi;  and>  tbat 

fr.aa  U9(|ige-ito,)«]eot  bitfges6Q8.a^ot 

MiQb^i,t«i»ft0.ffriifl/iiepiignant'^o  (ibe 

'  iCh^rtecj  aad  ccmld  .n^t  ^be  .pleaded 

)r  inifiabpIfl^naAiovnof  U  :.  Held,  alfto, 

7  ai^^\tl|a',<fhacppr  jof.  W.\  Sf  M. 

t  only  restored  such  rights;  aflf)l^ad 

fr  fbeiei^ib%|(b%  Qx^rcisod  under  or 

,1 .  fc^  ,pr^hw>f50  fOf J  ffOTvyrr  >  cbacters, 

,  ifiv^^fitber^fbre^!  .did.  not  enable 

hibe  liKM^^^^^i^'  jtQ![iefeQf4JlMir- 

«.  ga8fcisM.rtotjJI»eiog.|iihabiMiDtai  to 

f/.t^  oSc^^oT.qcrmmon  covAcilinen. 

. .  ,TAfl  iliri^  ,y«  .5aiiPflyi  Jfv  .10  <?,  4. 

.1     },.. .-.    .,t  >.  ...t.  f    Page4-24< 

5.  M^here  t .  cttl«  a^  oblaiined :  for  a 

..  ,qK^jwffrwHo»HKpQO  thai  ground 

,  ,tf)ai  a  pardyhas  yacat^dia  corpo- 

jratet>mcei  by  having  accepted  a 

i,  aeoopd  4ncowpati|}Te  j^ffica^  the 

...aii^avM  BHtst  ftbew^aivalid:ap- 

,  ,pQinM«ei>/^.>toi,the,secopd,  office, 

1  ^h^  a<:(f  eptaac^  of  whjoh  Is  loade 

the  grqund.  of  «a  .molion. ,   T'Af 

^l>^  y.  JPay,  r,  10  a  4.     /702 

^  .;  :  /li'fiOS'rtil-;.!^   .     I 

ifias  Bl&f#  O^  BxGIiANCftE,  i9. '.    £XB- 

ctiTOR*  4!»5.  PsifiAL  Action,  2. 
Pleading,  5.  Practice,  15. 
W^LBH  r  Judicature  Act.  * 
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•'*'^''   '"  ^COVE¥tXNT/^"  • '    '■ 

Iv'Whtfpea  iaafee  aI  amttiadiTided 
..,thfard.pinrt'Oft^tain  '.miiietfeoD- 
irtftin^dra  eeoital  ofi^aniiagrs^ment 
ii  made  J  by  Vbejikasee'.witht!  the 
<  l«9«or,  aiid)ttliei  mrnennbft  ^tfae 
Miitl^er  i/tnto    'thirdsr  fbfc^   purine 
/.doifnooii  >Qldi«xlielti6gi9iU«'ana 
1 1  buildiAg  aiiothee«£  lacgte  idimen- 
N.84Q09iand<jtba'Je9ie  botitaiocd  a 
.  co^vanan  ti  to.  r  keap  aubh  -.  Den?  taiill 
,  in,repaiF^«andi'6o  .leave  it  «/fe  the 
i.'iexpiration  df« itheiit«rmy'blM'fdid 
F  ootf  cctfHaii^iaicovenaot  tor  baild 
..,  it  :>HjMd,  Tjthat  lauch  ra«iOOTieDaDt 
.1  ^^a^-ritOfbQiinpliedk^iand'lbatMthe 
1.  ilf 99on  •  fof  <  Ibe .  roni)'.  tbivd  /  imlght 
r/su0))UpOn  iti  iiQ'<  retptctAof  his 
.r,  iiH«4|ey»t4'  .  ..'..-f'.rit  s^'j.M,  »■'. 
,  *    <Tliie  leatoetinoiit&iiiadr'^  demise  of 
.  w  I  a)l  Wfm%  aod  mioerals  than  open- 
t.  edidr  disc^eraA  or  which  nughty 
.  ,>cKiring<  tJle  ieria#'  be  lopened  or 
discovered- in  *'Ori under*  ceflain 
h  .mupra.aod  <waalei<bads»  and  also 
p   all  snaltiBg' mills  Ihea  standing 
ti'  upoti'  tha>'9aid.  landa,  with  •  fall 
...  libeity  (tp  sink  shafts  there,  aad  to 
><  build  tberaon  «ny  milla  or.^nher 
).    huildinga  ^Boqutsite    fot   wiork- 
j  :,in|f' tbe^. mines;   habendMaa*  the 
said  demised  pcamisaB  wnlh<  *  the 
' :  ap(>uirteDant9e8r    for  >  *iweDty>fone 
'.\  y^ra^  t.The    lasaor  .afterwards 
granted  hit  reverai0n»iof  aad  in 
»     the  said,  demfae^  tprenii»es)With 
.,  .the  j^purtenanoes  ,tQ  Cr.<fl>^who 
,    by  will  devi8ed:<theifl^ms,(tft)the 
.    plaintiflTsr  Hfiid^  ihatr  t^e  xpve- 
. .  nant  to  build  tb^  ^ew  snieking 
:    mill,  tended  to  that  support! ^nd 
mainteoaaiQe  (  of  .thai  'thing,  t  de- 
mised, and  that  the. assignee  of 
>    ,  the  reversion  might  therefore  ftue 

upon 


9S8 


DECLARATION. 


DEED. 


upon  it.     Sampson  ofid  Another 
V.  Easi^rby,'  E.  10  G.4. ' 

'    P»ge506 

2r/The'  assignor  of  a  lease  bf '  a 
pubKc-hoiwe  ini  Lofuhn '  co've- 
.Banted  that  lie  would  not  keep  a 
publicibouse  within  the  distance 

.  of  half  a  tnile  from  the  premi^^ 
assigned' :  Held, '  that  th6  < '  hdf 
mile,  as  mentioned  in  the  cove- 
nant, imported  ^al^  4  mile  mea- 
sured by  the  nearest  way  of 
access  between  the  prismises  as- 
signed and  any  public-house 
afterwards  kept*  by  the  assignor. 
Leigh  V.  Hind,  T.  10  G^4.    774 


COURT  MARTIAL. 

A  purser  in  th^;  navy  is  liable  by 
the  ^2G«2.  cSSV  to  he  tried 
by  a  coui^martial  fbr  ff aiidlii- 
lentiy  and  unlawf^illy  chafgihg 
blankets  against  seanleh  to  whom 
none  had  been  issued,  atld'  6f 
making,  in  order  to  such  ch^ge, 
cefrtainfake  entrieil  in  one  of  the 
•hip's  books,  that  being,  within 
the  thirty-sixth  article  of  wkr,  an 
offence  not  capital  committed  by 
aay  person  in  the  Fleet,  not  mea- 
tiooed  in  the  act,  add  for  which 
no  punishment  is  thereby  di- 
rected to  be  inflicted.  MaHn  v. 
Q^nen  and  Others,  E.  10  G.  4. 
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CUSTOM. 
See  Corporation,  2. 

.  .      .    DAMAGES. 
.See  Arbitrament,  5. 

.      DEBT. 
''See  Pleading,  S. 

•        DECLARATION. 
See  VKxcTiQt,  9.. 


^  See  Bj^xmbot,  1.      * 

1*.  By  a  compositionid^ed,' tBe  m- 
tfolvent  asftigded  to  fbtfi-  tt^tees 
all  his.  gioodff,  cbbtteli;  «lc.,  lipdn 
trost  ^  to  sell  and^^tiy  ^pty  the 
p^oi^eeds  ralseably  4n »  bischirt'ge 
of  his  debtfi^  ftttiongtit  hk  cr^- 
U»-s,  who  shoaid;  exectite '  the 
d^edj  provided  thlit  the  Irtts- 
t^s  and  tte  (it^'dftof^jdibuld, 
on  or  before  a  c^Tv'en-  dAj^,  m^ke 
toroof  of  thb  deWs  fif  rtebiMrfed), 
hnd  ea^mte  iKnt  deed.  '  The  tee- 
ditors,«  a  Wlease  oftheit'k^bfecJ. 
tire  deedsi  e^v6nahted'1fb<it  th^y 
wotild  not  iohple^d  the'  ifi^k^tit 
or  his  g;Oods;  The!  ^ted' '  -wte 
executed  by  twb'  d%  W'  fhe 
•tTostiedst  HiW,  that  th^  i^^ 
Witt  riot  tffa^refbr^  ^id ;  ^hd 
that 'the  d^bt  o#  a  h'tistife'who 
had  ^xectlted  it  ^as  theleby  ei- 
Oinguisfaed,  a6d  fhat'h^  coUld 
not  sue  out''8' c(miMski6h  of 
bankruptcy.  Smhtt  v.  mxHbobdy 
H.  9  St  10  G.  4.       '      Pri^SOO 

2.  A  rictor,  in  1814.,  and  after  the 
1 5  Eliz.  >c.  90.  had'  beeb  rebb&]ed» 
ih  considerfttio^  of  600^:;;  gtWiied, 
bargained,  and  bold  the  rectory 
and  gkibelatids,  arid  lirt  tikhes, 
&c.for  100  yeari,'to  riiegrtCiitee 
bf  An  lanmiity '  for  '•  secnrinjf  the 
same.  Aftdr  the  ]p)A;^sbg  bf 
67  G.Sj  e:.99v  by  cteita',  riqHihg 
the  grant  of  the  'i^tiity;  abd 
that  ^.iS.fradagi^eed  tolbltdthe 
rector  600/.  to  •  eiiAle  liiin  fo 
redeem  thfe  anttiifty;  the  grantee 
^  the  sdmie,  in  cohludi^ratidn  of 
600/.,  by  dh'ection  6f  tHe  rector, 
dssi^ned  to  A:  B.  the'600/.  by 
Wm  ^aid  Uft  the  J^urchaie  of  the 
attnuiiy,  Jm'd  tterm;  and  the  rector 
eonfinried  to  A.  BJ  the  rectory 
for  the  purpose  of  ^ctirfng  the 
repayment  of  the  sum  advanced 
.   by  him  to  redeem  the  Annuity, 

te  well  as  other  sums :    Held, 

that  inasmuch  as  ^he  term  was 

created 
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areated  after  t|uf  {]^tf8ing  of  the 

43  G.  S.  c.  84.  which  repealed  the 

IS  Eliz.  c»!20.  ag^infl^   charging 

beneficef^.tbe  avaigameat^ot'  it, 

ibribe  purpose > of. Aecaring  the 

.inoaey  .paid  aa  the  cowderation 

pf  ttue ,  aDKuaity»  was  ;raUd»t  aad 

vested  tbe.,]egi^  etCate  io  .^«  >0«, 

i^^iMigh  made*  after  the  57  4?.  S. 

•^^99.,'Whi€l9»pehapt9  revived  the 

13  Jfliz^c.  9Qh  80  .far  aa  related 

|o  cbargaa  imi»o)^  beaefiGeA,    Doe 

4im*.  Bro^g/Uofk  and  AnoAerY* 

QuU^, H. 94r  J.6 G.4(4.  Page 344 

8..  By  a^ideed  wb^retqr  a  jaiat  stock 

Qoa^p^t^Y  imm>  established*  any 

^barejjjkoiid^r.idefuratts  of  tnttisfeiv- 

jringt  his  shares  waa.to  give  notice 

jst,  th^  qficfii.of  the  cooipaay  that 

^a  had  agreed  to^sell- the  ehares, 

^d  no  person  whp  purchased 

!^ares,,was  to  .be  deemedia  pro- 

.prietoTi  uDtil  hfi  tecKecMteditbe 

deed.  ,Tbe  directors  oa  notice  of 

the  transfer  of  aiay.  shares  (made 

;in  conformity  to  the  rules  of  itbe 

compai\y)    were  ^  to   paus^  the 

transfer*  to  be  regislenqd/in  She 

books  of.  the,  colnpa^y»     Evary  * 

person  by.  who^i   such    shares 

yif&c^  transfei^ed  was  immediately 

jaftersM(;bitiYM3«fer.was  registared 

in  the  books  of  the  co«Hpany  to 

icease  to  be  a^profirietor^  '  in  an 

action,  ia    which    the  plaintiff 

.sought,  to  charge  the  defendant, 

.as  a  member  of  the  ocxnpany  for 

goods  6old„&c„  the  letters  of  the 

pla|ntiff»,in  which  be  admitted 

himself  to  he  a  shareholder*  on 

tbe  30th  of  Mar^h  18^>  were 

Jtield  to  bf  pcoqf  of  that  fact,  aU 

tbpugh  it  wws  not  proved  thai  he 

had  .ever  ayeputad  ,the   d^ed; 

secondly,  there  .beio^  «m>  proof 

of .  ai^y  actual  transfer  of    the 

stM^ires.  tQ.a  pnrcbaser,  or  of  the 

execution  oj  the  deed  by  him,  an 

entry  Ia  the  books  of  the  com^ 

pany.  of  as  .transfer  to  a  purchasier 

on  tbe  ii»th  of  ,Murch  was  held 


DOt  to  be  evidence  that  die 
plaintiff  had  then  ceased  to  be  a 
partnafy'  or  if  it  was  prim4  facia 
•evidenoe  of  that'  fact,  it  was 
rfibutted  by  the  letters  of  the 
plaiaiiff  of  a  subsequent  date, 
admitting  himself  to  heapartner. 
'Maroetfi  and  Otheri  v.  jKay,  BaH*, 
i2«94^10G»4.  1^356 

DEMISE. 
r  DEPOSIT. 

'S*e  ASSCMPSIT^  6. 

DEVISE.      . 

1.  ,XesUtor,^y  his  will,  devised  to 
his  daughter  EUxabetk^  the  widow 
9f  hi»  late  son  T.  M^  part  of  a 
!ipessuage,  or  tenement  therein 
(described,  to  hold  to  her  and  her 
.assigns  for  and  during  the  term 
i^f  her  natural  life,  if  she  diould 
so  long  continue  a  widow  and 
pnmarried ;  and  from  aad  after 
her  decease  or  day  of  marriage, 
.which  should  first  happen,  he 
gave  and  devised  the  pramisea 
before  given  to  his  wife,  and  also 
other  real  pr<werty  thereto  men- 
tionedy  unto  the  four  cbUdren  of 
his  late  aomT,  JVf»,  deceased,  in 
fee:  Held,  that  by  this  devise  the 
children  of  T.  M.  took  no  estate 
in  any  part  of  the  property  de- 
vised till  after  the  death  ofElixo' 
beih;  and,  consequently,  that  one 
of  them,  a  pauper,  who  came  dur-* 
ing  the  lifetittie  of'  his  mother  tiy 
reside  in  the  parish  where  the 
lands  not  given  to  Elizabeth^  m 
like  manner,  were  situate,  gained 
no  settlement  by  estate.  The 
King  V.  the  InhatiUmU  tf  Ring* 
stead,  H.  9  &  10  G.  4,.  218 

S.  Testator  being  seisad  w,  fee  of 
lands  in  which  he  had' a  beneficial 

.  interest,  and  also  of  dther  lands, 

as 
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as  mortgagee,  after  giving  a  por- 

-     tfbn  of  hi«'rel^t 'estate,' sindcharg- 

Hi  ing  hi«  Whole  real  "estate '*with 

>•  the  payment' <etf*  setertel  anfioities 

aifMi  peminiiLfy  legacies!)"  devfsed 

ail  his  lands, '&<c.  unto  trustees, 

^t  theh^' heinsi' and 'assigns,  until  fT. 

•  '-^  £c)  Si  shotiid  attain  >  his^  age  of 
'  I  twe»ty^one  yeaVs,  or  in  'case  of 
J '  hi84eaith  before  tiFenty-^oiie  with- 
^  *  out  leaving  issue  maloj '  until'  his 
t .  sister  M.  sh6isld  •  attaitk  her  age 

'    'of  twentj-ofteyears^f  in 'trust,  to 

'  >  dispose  of  the  rents 'and 'profits 

>  «6  thereinafter'  dedared*;'  'and  as 

'<  soon*  as-  W.  Ei  &aittained'  the 

•  •!  age  of  twenty Kme years/  testator 
''    devised  to>ihim  al)  hfis  lands^'&c. 

•  for  life,  ttemainder  td  trustees  to 
'  pneserve  oontitigent'temaiiiders, 

in  truslj  to  ^^^m\t  Wl'E.  S*  to 
<     receive  the  vents  €or  life, 'and 

•  after  his  decease,  to  hia  first  and 
.other  coittibi  strict  settlement, 

and  in  defilult  eif  issue,  to-M.'  his 
.  •  sister  Isr.  life,  iwitfa'similap  ilimtta- 
"  tioRS'  tvher  fitst  and  other  'sons ; 
.  .  provided  Wi  E,  8k,  or  M^  ot^her 
. .  futince  httsiHMid,  -^ehould-  assume 
f.    theeurbameof  the  testator*  ' 

By  the*  Tesiduarlr  elAuee*  ites- 
: .  tfltor  bequeathed  all*  hi»8toek  in 

•  trade,    eottonvriktll^'  'macdvinery, 
.  cupola-liirnace,  '  mineral  *  tools, 

,  istplem^ntsi  and  utensils^* ready 
I'l  moneys  wait  >seeur%Ues  for  moneys 
• .  dtebts^peraeoal  estate,  itnd.effiacts 
^ .  of  ^hat  nAature  e^  kinid  soeverv  to 
his  executoifs^  upon-  trust  'that 
they^  or  t2ie  eurvifetT  of 'them,  or 
t  the  h^irty  es^cuters^'  administra- 
tors, or  assigns  of  such  survivors, 
:  .ieheuld«ell  the  sana6^>  andl  nnvest 
<tbe«pn>diice  in  ^he  pArdHuei  of 
.! freehold!  es4iat«st:  iHeld^  thst4he 
.'  legel  estate  ik  the  'mortgaged 

•  '  .property>idid'  not  pass  ito<.the 
I  ..excUtora  oader  the^iolause  ffirst 
•t  >ab6vci  meiifcidnedt'<'beoaa8e^i  al- 

>.  though:  )the   words!  there ^  used 

•  I  "f^^re  'SnfficieDti  to  .pass  sudi  pro- 


perty, the  testator  had  subjlscted 

"  •  the»  pti6|)^ty>1lfer«b)P  &eif*iSea  to 

limitations,  inapplicable  to^iUbrt- 

'  ]gaged<propert)r  >  tHeM,  sek^ndly, 

>  ^isfi  fifdld  tiOt^  p^' ijMefl'the 
-'  k^slduiu-y;  ^dausei;  <MMise'^%he 
'  words^  secwi^iB^  »J^*  iMM^'as 

>  there:  used;' ^ware  nov  suMoHsnt  to 
'  pasi  •  silih'  p^Opifetty. <-  ^<SMUfk  v. 

31  Testator)  deMi^ed>  fO'ihib'  ex^'cu- 
«  *Uors<,fhkirfMir9»S»<l'Miigys,  his 
I  lundb,  upon  iril»V€l9iseHth^eM(ie; 
"'  affd  directed'^  that'^  tbe'^  uittftey 
>'  Urfsing  tft*oftl  tbe^M^e^^llbuUl  be 
'  deemed  "pUPt  Of '^hi«r  }^(Miteai 
'  estates,'  atia>'tha(?'4t  'shcAiM'^be 
'<  B«ib)itet  ttfifbe /difepbsMofe^ilnade 
'  'cotiweminfg  'bis 'p^sotitid  btHAte. 
"' He^  t|hdn'idirected^«his/benNlnal 
"estACeno  beiBold/^^lind WmP  4he 
'•money  arMmg^'frdfA'th^iaid^  of 
'  hispersobabaSd'rfeal'eitAtesli^d 
'  b^t  oollectedy 4ie  di%pHed'hf  'it  in 
' '  the  manner  mentidnediil'ihe' Will, 
>  :•  and  emoilg'  «o«bepr  dfepodtitfufr  he 
'<  beqeeathed'-a'^leghcy  te^-if  jfi. : 
^^  Held',  thdttbe'iDOiiiey  arisitigft^m 
'  'the  sale  of  the  rreal '.etftftte^'Was 
<•  equitdibl^  asseti^'and  Itbat^<e<le- 

£ttee  tduldinotlniaintdituflPebit  in 
b  edcietkmtic&Uioeurttvreet^er 
I  his  legacy.'  '.fiitrfeir'^,  Mt^*9md 
(kh&r9)Ei'lO  (S?r**'«i    ^»«j>^';489 

'  '•"    ■    "DIES  WOW.  •-•..lt.i..V 
'"   ■    'SiepRACrtdi,"*"-''"' 
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ic^VBy  ah  order  of  Ihe^  CSbtifrtJ^  of ' 
"  •  Chaucclfy  'niad^^iAr  >asilit^ep^nd^ 
^'  >ifi^  between*  Che  iesse^tiiidlustor, 
xUlie'ldase  itt^e'tdeposfised  ^in'the 
-  liflUdft  bf  tbe^esibrV  attemty, 
>  the  lessee  being  iavIiberty<to*tn- 
-: ' 'spect  the  bariie.  Upon^eJ^btmbnt 
''brought  by  the  leM^^KgaiM^the 
^- tenant  ikt  po^e0stoi^,<'it*i9«lribe]d, 
•  'that 'the  aetdrDef*oP>'fhe  lessor 
>#a8  bdund  to'pitMldee'tlie'kaBe, 
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I,   fM;iotjil>eji|giptrt/Oi'j,|te{l«98or'8 

,ihn.T;b?  itefl^e^  7wh«p.i  produced, 
xtAfq^Ml^diji^  ImweKbe  nttmm  of 
>HithQ^fil»f%its  tonqr  (off:/  iield^  ikhat 
.,  t)^w<i^nalkBsmTeiidei:byQp0ra- 

.s,  /^eoio^fpf  a.9i»rv^ndfr,,by.de€i(^  or 
r(^^9t^%i  if^ritJBg^taiidjtbW;  the^letwe 
. ,  ,WM  enidQiictAf 'Uit:  l«8««e'ft  title* 
> ,.  J^jAfy«an^d|vtfaiBi:  J)efore  itbe 
:  <>, ^^^118^1  vf!$#^  gfW3^ed,nti^  demiBed 
voiiHr(»iniiffB  ww^f  s^Ued-iror  Hfe  on 
:.. 1 44#.  ivfitbji fapiv0v  l»>-Cliiirg«i  .the 
M..i««Mf  vfilh  'ftp  ai»3ifjit|f)joriiiny 
w<h||fitMd  nhe.ntnigbtrmanry^^and 
•'>:pQr^o08''<fiifi'ii •younger  clHldfeh» 
n/sM  i|K)«v:«rt40''graQltkaae«i  for 
ir"tii'Wfy»0li6  »y««r4/and  tliall  Bhe 
jigri^od^  f  batgained,  »8oUi/  jde- 
h.  i9i||#diil<liinit^>:  lUMlr  appoioled 
1  tttb<^imfl9»>ti»^rUsieda.foriih(^t«rm 
.1,  offi()«My#4rifup«ittru»trtiAet«bey 
^.Hflh9ttidii(if)ab&«ti4tHd/J»y'deed  so 
,rt  dir;#4t>ai|dkippaHit)i:byriiK)rigage 
'.  ^Dr^iBaWtbf  )U]^isaid  pintiviifea.tbr 
ri„  A^wbci»)f  «riany>f5tn  0f  Jibe  term 
M  «f)fiQ0)yl»r9,  rAtse.  potmions*  for 
. ,  I  younger  I  iohildie»;i  Hdd^r  that, 
ni  takiigitbe'triioleidsedi  togett^er, 
It  ^e^enn^i^AntlL  ittwa^ioalled  into 


^ :  ac^iAly    yrasv  safeservieiH  to  the 
.'< leasing  power;*  Af)d  ^that  te>an 
ejectment  brought  by  a  lessee, 
holding    Hn4vr  a  [leiise   granted 
.    subse^eptfy  to  tfie  d^ed  of  set- 
tlement, the  term  for  500  years 
was  no  apsw.er. ,  Dff  on  the  de- 
mise ofXfoiMaU  <.  Thomas,   H. 
.    &«fiO 6*!4.  »'     1.         Page:288 
%  loi^ectvieiUiforanfovfeiture  un- 
■i  cttfred'by  MfiH^tooms  in  a  hobse 
•in  .a  fmaoner^f  prohibited. 'by  I  the 
/  letae^i  Held*  .that<saoh  use*  #as 
.  I  a  ooatlniliiig  bredob^^aDd  that*  the 

-  .  landb^nd  wal  not*;  by  reoemng 

rent^'predudea  iftveai  taking  ad- 
vantage; '  of  the « ibr^ture»  pro- 

-  vided' 'the  user  continued'  after 
tuch,reoeipl  of  reatp  Doe  dem. 
AmUerv.  JVoodMdge,  E.  10G.4. 
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9<  By-a<)ooai.(e^ob>8vreiact  .itwaa 
ii'.prQ?idea9  .  thatlwheneter  M«the 
. .  oiKc^t  oft  a  icoaamissiooen  shbuld 
,  I  ^bedome,  vacant,  >  the  •  ior^  o£>  the 
^  ,<IBanor,.<with  the  ^ major  part  in 

M  value  of  :the  proprietOMf  of  lends 
M  and  ootimon  rights' in  tbe  pihrish 
I..  (su«;hri  valuQ'  to.  /be  <ascttrt«ined 
tiiaecjordingi   Ac  *rth«iriires|iective 

.1  aatessmenta  Jn-itheiiMt  rates 
^..iinade  for<the  tM^i  of  tfaepoor 
,*  jIq  <  the  I  sajd.fxarisb)- present 'at  a 
>>r'^|)Hoii  raeetirigiit  should'-ekct 
<i  another^  .And  by anotlrar 'clause, 
ri  that  rom  of  th^  lattds-  toobe-  al- 
!'  lottedrtbe.eonimisaioaers  should  ' 

.  atlut  •  a  -part, .  in>  •  ebeir  >  judgment 
a¥fikienl|i  when.  B»ki,  to<  defray 
,"  jbbeiexpense6i)fl  carryiag'tke^act 
.  iatoveffi^tjiand  if  uj should  prove 
1.  .insufficient,  die»defiieieDey«mu]d 
'Mi-be-maditdip.  byithe.  persons  in- 
.  I  f  terelslied  in.  tlie  lands  -to  bl*-  en- 
,  t  closed,  and  sbould'be 'paid  in 
-I   such,  (ireiporticms^  and  ati'such 

'  .ttmea^i.  asi  the-  ooromisisioviers 

•  -shoukl  direct..  vAnd  by  another 
w  clause,  it  was  ieaaeted,  that  the 

conunisaionfirB  sboold  'onee  a 
.    yean  lay  thein  aecounib  before  a 

jUatice  of  the  peacey  and  get 
/  tbeai.  allowed  by  him,  arid  that 

no  charge  or  .item  ia^  such  ac- 
'. count  should'  be  biadmg  eothe 

parties  \  concerned,  •  i  or '  valid-  in 

>  Jaw.'unlesB.the  saose  diould  have 
.  been,  duly  aMowedt^by^suoh' jus- 
..'tice^  andf  an  ^peolwas  giVen 

agaitKfa  tlie  acoouhta  ov  >  rates 
•to  •  be  made  by  the* 'donknis- 
-leioners..    j  -     .  -.  .-i-  .»  •..  ^t,  . 

•  •  iTbet  offioe-'  of'  commissioner 
!'.  hanAg<l)fcortie.TOoanft^'xnewi6ne 

>  iwasi  elected  .by  thci  brd'  of  the 

•  manor  and  I  thr  vmjoi^  part'  in 
.  value  <of  the  proprietorei  of  lapds 

at  A<  pobtic  meeting.  No  one 
'  there  disputed  that ;  he  had  iuch 
-  majority^  but  no  reference  was 
made  to  the  poor«rates »  Held, 
that  nevertheless  the  appoint- 
ment was  valid. 

The 


ESTOPPEL, 


ThecommittionerB  having  set 
apart  and  told  a  (jotfion  of  the 
lands  to  be  allotted^  in"^rd«r  to 
d^ray  expenses,  found  that  ttere 
was  a  deficiency,  and  made  a 
rate  upon  the*  parties'  ^interetted, 
in  order  to  provide  for  that  de- 
ficiekiey.  One  of  those  parties 
haring  refused  t6  pays  Held, 
that  the  c6ntei8sionek«  might 
bHng  ejectment  underthe  l#«nty- 
nintb  section  of  the  general 'en- 
•  closure  act,/4r6.  S*.  c;  109.;  to 
recover  bhe  land  allbttefd^to'  bim 
in  respect  of  which  tile  rate  was 


be  commissioners,  instead  of 
laying  their  accounts  befoi-e  a 
justice  annually,  had' done  so 
only  twice  im  fourteen  years^and 
bao  not  done  so  for  several  yi^ars 
before  the  rate  Was  made  (but 
there  never  .was  any  appeal 
against' the  accounts  ot  the  rate : 
Held,  that  the  commissiooers'had 
poaier  to  make  >  such  rate,  not- 
'  withstanding  their  neglect  in  plass- 
ing  their  acooaau.^  Do^  dan. 
Harris  and  Cheese  v.  Bt^denkam 
and^Anoiiker,  E.  100.4^  Fage495 


ELECTION. 
See  CoRFoaATioli,  1 , 

ENTIRE  CONTRACT. 
•    See  VBMDoa  ano  ( Vbndsb,  ii 

'     t  EQUITABLE  ASSETS. 
i..  <S0r  Dkvisb»  S. 

ESTOPPEL. 
I    S«e  BAMKBy^T,  7* 


EVTOENCE. 

II  ■]*'••»' 

'.   .       ..  -i.T       •     .I'j.  ..t       » 

^  '   .-     ♦iEVIDENOB.  •'  ^' 
See  SvAifp^  4.  >    Ukespmb^  4« 

L  Where  the  drawer  of  a  bill  of 
A  exchange,  made  it  payable  at^  his 
1''  OWQ. house:  Held,  thai  tJle^ry 
•.  laight'fair^y  infer > that'll  wai  an 
^  acdomn^odation  UJ^  which  aoade 
h..it  unne4;es8aryiofty<6  biai  iwtice 
.(  of  nonrpayment-by  the  aooepior. 
;  Sharp  y.iBaik^  H.  9^  lO^  4. 

/'    ""    'L       '  »' P«9e44 

g.  A  Banlf  of£agfoiMf  jibtev'wtuch 
^.^  had  beea  fei^niouslyKstaien  in 
'I  England  vot  Feibfuarif  I8fi6|  was 
;.  retoitt^,  iOiAfa^  1827^  by  afo- 
Mi  reign>mei;cbaatAofaiaeorPespand- 
.  \ lent  in  ibis  country^,  to  whom  he 

was  indebted  in  fi  warn  exceeding 
•q.tbei  amottpt  lof  the  notei.  The 
i.>  latter  demanded .  payment;*  the 
V  Book  mfused  to  pay,  *oa  the 
.. .  grouiid  that  the  mote  had  been 

stolen.  At  the  tipoe  when  the 
1'  correspondent  was*  Infbmed  of 
>  thist  be  had  not  made  tbefi>reign 
.  merchant  any  advance  bn   the 

credit  ^f  the  note:  Held»  6rst, 
'that  ki  trover  for  the  note,  the 

correspondent  nlust'  be  censi« 
^  dered  the  agent  of  the 'foreign 

.merchant,  and  thali  be    could, 

'  therefore^  recorer  ufioa«hiB  title 

-.only.  .•:    ' 

I       Secondly,  that  in  such  aolifyn, 

.    it  having  been  proved  thas  the 

•  note  had  been  stolen,  it  was  in- 
.  cumbent  on  ibe  plaintifiF  to  show 

that  the  foreign  merehant'  had 
<  giv«a  full  vahie  fsr  it.    De  la 

ChaumetUv.  The  BankqfEnjr. 

land,  H.QSz  10  G.^.  ^ 

d«  By  a  contract  ibr  the  sale  of 

cinq  foin  seed,  the  veodoE  war- 
ranted it  tojbe  ffood  new  growing 
^  seed.    Soon  .after  the  sale,  the 

buyer 


I  *'    I' 


.  f        EVIDEMCE. 


buyer  was  told  that  it  did  not 
correspond  with  the  warranty ; 
and  he  afterwards  sowed  part, 
and  sold  Ibe  reiisiteu  Held,  that, 
in  answer  to  an  action  by  the 
selUv  (10  redoverithe  price  of  ^e 
seed,  it  wa^  competent  t6  the 
buyer  to  shew  that  it  did  not 
t  ebf^espond  >witk  the  wafreihtyC 
FouiMH^vi  Laitmorej  H*  9  & 
.  M|0(fc4fc."  '  Page ^9 

<k  By  an'oi^der  of  lAie  Court  of 
.   Ghalioepyt  <  tetide  in  « '  suit  de- 
» .  peadini^  iietween.  <the  lessee  and 
lessor^  thto  lease  was  deposited  in 
.1  tlike  hands  df  the  lessbr*s  attorney, 
'  \  the  lessee  being  at  liberty  to  in- 
spect-^tbe  same.-    Upon    Eject- 
ment'brought  by  lessee  against 
•    the 'tefiaat  in  possession;  itNvas 
.held,  that>the\<attorney  of  the 
'  lessor  was  bound  tb  ^produce  the 
.    lease,  ^ it 'not  being  part  of'  the 
.    lessor's  title.         ' 

The  lease,'  wlien  psoduced^  ap- 
peared to  Ipave  the  name*  of  the 
parties /tofn  off  ^  Held,  tbab  that 
was  not  a*  surrender  •  by  'operation 
of  la#r  nor  primd  faeie  evidence  of 
'f    aaiurrender'  by  ileed  or  ifote  in 
.  wiidn^^  8lnd  .that  'th«  lease  was 
.   evidence  >af  i  the   lesseeTs    title. 
>.  Doe  oti  ike  demise  lofCoyrtad  v. 
.    Thomas f  H.  BSclOG. 4.       288 
5*  By   a  deed^    whereby  a   joint 
stDok  oontpaay^was  established, 
•  any  shareholder  ^lesirovs  bf  trans- 
.   fesfingt.  his  ishares-  was    to  give 
notice  at  the  office  of  the  oom- 
.pany  that  he^iittd  agraed  to  sell 
the  'shares^  and>nb  person  who 
purchased    shares    was    to    be 
deemed   a  proprietor  ontil  he 
Executed  the  deed.'    Hie  direc- 
tors, op  notice  of  the  transfer  of 
any.  shares  (made  in  conformity 
to  the  rules  of  the  company), 
.   were  to  cause  the  transfer  to  be 
.registered  in  the  books  of  the 
company.      Every    person,    by 
whom  siaoh  ahares  were  trans- 


1 .  fen ed»'  waS)   imosediately*  after 
.1  stich  transfer  was  registercil  in 
t  the  books, of  the  company,'  to 
.1  <^a8et  to  be  a  propr^or.'   Iil  an 
J     action  :in  which     the     plaintiff 
•  )  nought  to  charge  the  defendant, 
I  as  a  member  of  the  company^  for 
..goeda  sold,  &a,  the   letters  of 
.the  plaintiff,  in  which    he  -ad- 
<  mitted.  himself  to  be  a  •share- 
holder on  the  30th  pf   March 
>  1826,  were  held  to  be  proof  of 
..<  that  fact,  although  it  was  not 
.proved  .tliat  he  had  ever.exe- 
.   cuted  the  deed*  6eoon41y9  there 
being  no   proof  of  any  fiotual 
u   transfer  of  the  shares  16  'a  pur- 
chaser,  or  of  the  execution  of 
..  the  deed  by  him,  an  entry  in  the 
t    books  of  the  company  of  a  trans- 
.  fer  to  a  purchaser  on  the  28th  of 
,.  .MsrqAwas  held  not'  to  be  .evi- 
,  ,dence  that  the- plaintiff  had  then 
ceased  to  be  a  partner  <  or  if  it 
.,  was  prima  facie  evidence  of  that 
1  fiict,  it  WBJB  rebdutted  by  the  let- 
.ters  of  the  plaintiff  of  a  babse- 
quentvdate,  admitting  himself  to 
be  a  partner,    Hupoey  and  Oihen 
y^.Ray,sBart.y  H.  9Sc  10  G.  4. 

Page  356 
6.  When  a  bill  of  exchange  became 
due,  it  was  agneed  between  the 
drawer  and  acceptor  that  it 
should ^e  renewed;^  and  on  the 
back  of  the  bill  another  instru- 
ment for  the  same  value  was 
drasTByand  aeceptfd  by  thf^same 
parties,  but  it  was  not  stamped. 
At  the  satne^me  the  liaiae  of 
the  acceptor  was  erased  from  the 
first  bill*  In  an  action  on  that 
bill)  the^  Jvdg^  left  it  to  the  jury 
to  find  whether  it  had  been  can- 
celled with  the  consent  of  the 
drawer,  and  the  unstamped  in- 
strument was  submitted  to  the 
view  of  the  jury ;-  they  having 
found  that  the  bill  was  cancelled 
with  the  consetit  of  th%  drawer, 
this  Court  made  a  rule  for  a  new 

trial 


«» 
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„  trial  iib«pIi4t9^mf^J;bepgriK^|)iat 
,  perpit^^  tp,^av  ^rpof^mon 

7.  ,J^ja%^^i9^,i^rftVbeU^tia^ed 

i..»po5»Ai>g,ff>,jti^  *Ar»  j^Hh  4»at 

4  «iet3rrm4  BV^y<tQ  ,4>iie89luivon 
,  rti^p  Q«rtaii>.,^9H^s  ,«bf?^af.be 

,  ,lm\fi  «^P  m  l«V*Wi  jfqi?  w,^k  4Q9e 

-Ite^li  iiti?ft^^fopAaWfc*^ifh«»w.hftpi 
lip  a#ftw/Wf'M>  «RflWW  f^WpVfig 

.it;.an4t^be.A(B%daft^/f4fp  i^f^^e 

.^^090..^^-)^  F«»PWP4ed 
.ii»e  p\mt^S^^9.  )»«r:ili^l4,  ..t)>at 

4)%CPlt.PWeiWft^  pr;We4  ^Wf^Hc^ 
»rtlie*p}aw^iff  PPirifBniiitJpfl  t^ 

laifX*^  4eb(S,./?ni:iW>H  .4efd^4wlt 
aMeaiblQdl^UVQ  9^^tii\^,  galled 


;iT5fA38*i(lh»4,^i»rfle4  )t.4  j»coept  a 
,o')cqi^p€Wtk^P»  FUf^^uDap  U»^gQm- 
tf;,f9i^oi^,f^f^./lliper/^0d«4w,and.tliat 

h  vqf(^Kfd.}(|^i;p$y>itlidn«oiiipoailioa 
.^ito  t^.pJ^Qti^  |H4t,|}i4(ftiaft^aver 
^,.^^  tt^^iiHiiB  «pr9>pi«MPt  at 
f;„U?p  in(t^^|ig6j^\i;^r,)^a4n«grnMi.to 

If W«>jw4 ;  iindfttri5iMi#!  .oomrtrisai*! : 
otH/GM»>  ^  ()l^:f^  ffl»  not  fin 

o;  i.Q^^^fM[lt,:/Alft)lWo<ipbmd«d, 

»fW^'e4  M^a#oiwtek^»  AoiM^J. 
.i^p^l,  y/»ciq^HptbQr;ipfmi)^vr«nd 
J  bf »  gfiP8ofeir#pt,  (^sfpe^/vriOiibem 
jj^Pi  p^y;Aicompp8iM*n^,|ini.4hey 
y4gire«4ijil9  i.relW8ft/Ai»^ij  TTiat 
.i«c^H^fl  on94Uors,  idolylfig  ABiibat 
>>#grQ90^ii,t,  ,^^x^lU^>  a  .rtrieaae. 
.  g[;b#^  p(^ii^ti#»t«ft^iirAi^«  tms. 
lAfe«.j'(9q  Af.  J.9  obtaifQQ)  and  IU> 
ii,c«]|*©4  fe»4b««i»fiWa#fpf.(tbf  debt 
^4h|^I bop4  iflk,q«e^6w«>ii>ylftaud 
,jmi)l„9oyip^iWi^h9,i^  tb^.^lfVioar- 
/>)»49^pric^»f^i>#9dpii«  jfnaud  .of 
^((h^lo4b(9i'  f;ve4M<»9)>.>ftf  ptkatioD, 
,,];|gU,(t]ji(9  ,b^  VHs  liNfti  pained 
.  -^ffm4fijW¥lo«»vioi  a8->«}le9ed. 

.,4b;;,t%.c^i9dfM(itMJi|4giB«lQl  non 

^.o^laatp  v/Bm}ic^{  ivi«il»i<«Mcred 

\wp\  in  &f*.;^liAHW  Pi»)swiii  of 

(. error,  that  the  fi^tii  alleged  did 

'^o|(.^Q^'fraud.'MdiCSffyi«,  iaas- 

im^^  aaril^  didi  9«l  npf^eai?  that 

(tjiQtgWiiig  oC-  the  jb«)id  FaArCon- 

.  iMctad  wit^  .the.  agmotacudt  for 

)  .t^ .  0Qi9p«Mtipilf}it»i4i-that  the 

.dQfei^daAt  Q?|ild  nqtigiiiwfyirideiice 

^fi.apy.ott^frViudiitHit  thiK^hich 

. J^e  Jiad.  fi^enrecU    Tnclne^  VV  T^okt 

,  (iA  Error),  E.  10  G.  4.   Page  437. 

.1  ithat  ,il.  It.  vw  00)0i>ial  iecvetaiy 
jOf.  rQi(i^..andiil>iAA.iappointed 

.  <?«  2X  4P,  be .  bis  deputy^  >  t9  exe- 
ctQte. ,  the .  office  aAd  I  rs<n»iiii^  the 
fecfl^JDcoDaidantttiontpf  Jiis  pay<- 

ing 
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' '  ing  therdont  to^  SI.  'B. '  the  ahhual 
«    stittttf^ilOfe'by-^to'halftyearly 

"  pafoifemgjiMMd^^  'cdhditfotiM  for 
♦^  the' j)iM«tml>'tt&yrtdfit'/6f' that 
'  ♦•unv  (wkhdut  ttfyingr  '•^  ddt'of'the 
«i^«r'f<y; 'ftnd'Idefbndtthti  {)lekded 
'  th*  the  bdtid  trds'givbli  4n*  pur- 
'i  sUQ»cd''.of>  fth'k^^e^nft'tb'day 
"'thal''4Wrti  ir«dW"^^«W'i  lijjon 
'"#hie#i  issUe%aA'ttfken,'a^d  (ferfnd 
:f<fr''the>'defWdamL»''H6!d{  ttiat 
^1  e^eti  8V^6^itig  tA^  ligi^eAietit!  to 
be  inconsisfC^ht'WftH^h^  Iffilj^ti&ge 

f)oF<dib:boiad;*}ftiWa^'tidnlp^t3it  to 
-''the  defeiidtitii  to>t)l€^d'ahd'pfofve 

Wt><n  chrdef  to'fiihowthat  thebond 
'"was'fiJveft'Uj^dri'ten'illtigfel  cohsi- 

'  'd^faUoYi  V  •  «ftd  '  that  -  th6  '  fat t 

/fonrid'by'thi^'juryihow^d  thiat 

^th^  bettd'Wasr^l^g^l  B6d  Wd^by 

virtue  '^df  '»he-%tatati^  ^49*6%  3. 

19.  •lFpbh"an''4mtttttti^rtt  -  founded 

'  on'the'stiittrte  21  Jtf'c.l'."tf.'15;'dr 

«  M«.6l  c.^.v  thereby  Justi^s 

^are  eMpoWeHsdto  git^^"  institution 

of  <  'thie  I  |xis8e8l$i6t^   6r  >  th^'  lands 

'  entet^  upttn-by  force,  of  !i6!d^n 

by  ♦fbrcei  tfii  't*re  resp^itfe  'tk- 

'nafits'tjhdredfj  the  tehatiftjMP^dse 

land  'ha6-  been'  eritered  *  u^n",  '6r 

withholderi' b^  forced,   is  "riot  a 

coftip^etettt  Whnfe^s.    iiek  V.  WTi/- 

iiahs;  J^'  li)G:4i      ^  •  '    '    549 

IS.  in  am  action  brbught  to  Mi&rge 
A.  aA  a  ipftrth«<f  tb  a  thidhig'  ei)m- 
pany,<  ft  »««4et<ed8,'  Who-by  oth'dr 
evidence -fhfttl  hi^  bWrt; '  app^dr^d 
tb  b^  d  shbfeholdei^  -mithe  coM- 
panyi  vds'h^ld'  tb  be*  t&r^eieht 
to  provb  thki!"il."  was 'a  part- 
ner.   HaU^.'Curtofi^Ti  ito  (S.'4. 

14.  Trespass  for  bretfkifij?  and'en- 
terin'g*  th^  plaintiff^**  do^,  'arid 
treading  ddwn' tUe  grass,  &c.,  and 
breakhig  iand  destr^yh^g"  >  th\e 
h^gesand  f^n^eesof  Vhe  t>iaint!ff, 
Ag.  The-defeAd&rit,  as  to  aH^thfe 
.   Vol.  IX. 


^'  b^pdsses;  plea'ded'ihat  tli^ ^Mn- 
'  • '  tlflTft' '  dosfe    trail  -parcel'   of '  the 
"  hrtihbr  of   C,  and  ithit  b  '<^er- 
*  tsiin' Mesisttdgef  and'fbdr  ^^ct-e^ '  of 
^^^lartd,yithtb^  appart^ttafltfc*;' at 
*  'th^'skid    several   'tirtiW  ^heon 
^'  'ttt'.  Werb,  and  fVom  thtae'imine* 
'  hndfial    h^d   blei^h^r^idiiii    lind 
^afcer  of  the  dkrd  xMhot  tod  a 
- '  cUstdrtrftfy  '  tinemtertr  '  of    that 
>'  jinarior ;  and  that  Withki  tlife  naid 
'*  i^hbH  thei'e'  wa^;  dnd  fi^dtn-rime 
'  y[^bere}>f,  &(«.' tb^fi^  had  been,*  an 
^  'ancient  cii^to%b'/Aa^  ^f$^'ctei^()m- 
<\i?4^  tendnl6fih}ssdid''cii!itwiiary' 
^"m^'ent  v^'ith  thd  a^ptirtenances 
' '  sh^dM '  hiiire  cfoitin^dn  6^  {yilkare 
npbn  th^  plaliktifF's  cN>se^  'That 
V.  \Sr  'being'  sd^^d  of  the'  said 
"iuitbtoidfy'tehetnefit,  having  bc- 
^  bdsidn  to  'ttj^  hi^  'coihal6n  df  pds- 
'fufe/^hfef^A  they^liMie  2h  ^hfch, 
'ftcJ  and'put'his  idattl^  in  ;' ahd 
betiat/8i^  th<6  hfedge^  >Mi)d  ^tites 
'had  been  imfSfdpeVly  brcfct^/de- 
fendalbt  thi»e^  thewi  doii^ri. '  Rfe- 
^lication,'dehyin)g  the'custotn  for 
the  customary  tenant  of  ^he^  sftid 
'cJustOmai'y  teheuieiit'td'have»c6in-  • 
■ttidn'  of  p^stilre,  upbii'  whlidh  isftiie 
Wfes  jtfiiiedL  '  'Plfe«  feefcdndi'd  pre- 
-^efiptive'  figWtMbf  cbitotfiort    of 
ttirb^i'^^'iil'  t^p^c€  of'^aM'  6I1S- 
'  tomary  tfertfement  dbtiviStiiig'  df  ia 
'  Messuage' '  add  iandfir  t  ^RefiNe^- 
tiota,  dl^rtylftg'theicuwom,  In  rd- 
speet  of '  siicH'  said* 'customary 
*te*nAitt,  tiptott  Which  "issd^ -'Waes 
jolhed,  ahfid  -rietr  assij^ttient  thbt 
the  defendant  ^td-ed'fof  '6th^ 
purposed  th'dti  thb»6  >tii«httbfieA 
In  the  plea.  '  H  appeared  fa  fevi- 
d^nide* thtfe  s!C' the  til»e'6rtti«i  pte 
>lesided,'  th^e  ^Wa^  kn  'tthc^Ut 
'cbs^omary  tenement,  ^  colnfstht^ 
of  'a    dwelling-house  '  anWf  * '  oiA 
biStrldihgr,  ^ard^n   and'i  stiiall'^ 
qdantit^  of  land,  the  tnittkbi&jf 
tefnAnt  "whet'tfoP  >2)ad^4nWB^»m'r^ 

hire  miifaeplM  fnt<Afiohed^^'^tlkae 
3  R  for 


M6 
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for  mmy  yews  il^  i<<lefeB<iaDt 
had  be^D  such  ctf0top9«ffy  teii9nt»  . 
and   in  161^  had  ,l^uiU.  4,  .new  | 
dwelling-house  on  a  par^io^ithe 

tardea;  that  boib^be^ld  and  n^ 
welling-bouse  cootia^ed  ,to>  be  • 
occupied  till  189d»  whfia  the  for- 
mer fell  into  decay.  «ad  wa&^an- , 
dooed  by  the  tapaat,t<aiid<:Vhen 
jnemgined  unpccapieditunti}  jtfyeas 
'  finally  iiull^d  jdoM^a  m^  1  $(^3  firom 
whiob  thm,  t\m0\  hadi  b&m^  no  | 
dwe]liagfhpi»o:on,ji^et^itai9ent, ' 
eKtrefik  the<pne  HuU^  h^ . Ihetfde- ' 
fendan^  isk  l^Un  IJlutifig  >>the{ 
yean  in  which  hoU^  tbei^Idand ' 
new  djfeUiag-b<wi»w  »w#i!«e/Wrtoc- 1 
^pied>  the  (enai^t  )of 'ih»  ftwiner 
oontiDu^d  to>^Keisci«e  ,»ttoh  .«U8- 
loowFy  rights  ou  the^^a^^  of 
the^naanQf  io.reispact  .thafa^  as 
be*  had  beforq  tmi-  dAfing:  timt 
p^riod>  It>didk¥>t  appear Ali^>  the 
occupier  pi,  Hheirlattbr  had'^ft^er- 
cised  any  ;9M0t$Hmary»:  Hghl^r  on  { 
|hfi.wi»Mas  #f;  Iha  waiwif  iaire- 
-pect  thoK^oif.i.feutisiaceitbe^ew 
dwelJing-boHse,  had  .b^o  <a}one 
ocoupiad,  tb^.  quHooaary .  (a»ant 
of  the  tenemenl;  had  claimed  and ' 
enjoyed  aU  the  fiHUPe  ti^U  ip  re-  = 
spectthereof  aa  had  been  dai^ed , 
and. enjoyed  ai.any  fpnxier  period ;. 
andy  amongst  others,,  the  cus- 
tomary right. stated  in  the  second 
plea:  Held>  that  upon  thi^  evi- 
dence theidefeadant  was.  entitled 
to  have  the  issup  Jpined  upon 
the  right  of  commoq  -of.  pasiture 
found  for  him,  in  respect  of  an' 
ancient  cus^oipary  tenement. 

It  appeared,  that  the  defendants 
comroiittod  one  trespass^  by  break- 
ing down  a  large  portion  pf  the, 
fence  which' was, sftandiag  upon' 
the  plaiotiflTs.  close*,  whiob  the 
plaintiff  had  thea  newly  •  erected: 
upon*  the  cojnqion»  land  that,  the 
.  defekidants  did  so*  really  intend- 
ing toassert  and  preserve  their 
rights  of  common  of  pasture  and 
of  turbary ;  but  that  they  broke 


v(.downMmfieb'ii«)re>  pf)tbe  fence 
io  than  wasioeeessary.for4he  con- 
,^.wfloI^ptliI^^^4Mf  egn^as  of  men 
.  jiadd  /OovMPOiaMi^jQaMler  inlA.and 
-J  ^up0iiiHtbat:.pai$i  of[*tAe  .  clpse 
y,  which  WW  ea^jlose^byihefeoce; 
aad  d)ai»ith^^w^atit^t%a4  at 
N.  •  th^tifrie  of  committing  the  tres- 
».  pa8S|4  to.  «)c<lrcMifiidaf>yii<<rf  the 
•  1 .  eaid'  rigihta  of i  con^ciOiWi  iKOh  'had 
-3iUi^  with  theiaifafiy  l9oipo»Q0abIe 
iftaijtle/)  Heldf  tlxati.upfiin/ tUaievi- 
ii.iide«c&  libei'd^feiidwtt  ,w|sr«:.«n- 
( J  tittai'toi  have  4^  i^Kie  (foupd>for 
,..  themir^ippAib^piefei  ef^l[9fr«i«lty 
V.  to^rhe:9ewia^gafttAnt^  ..1  m 
,<:'  tiQulsrei  wbe^er.ihedef^ndanu 
(J  weve^^aAhled  )ip  beYfi^ithOeiBsue, 
>'i  .aiidthe  righit  ^ceoiit^^^of  tur- 

.IS*  Ja  lafiv  aoiOD  <iej|>pAiicy»«n  a 

.i^QyugQ  from  /iit<7>(*trf4a;ablock- 

I V  aded  port,  it  was  proved  that  the 

.  I  tea«^  i«tiil«di  (wmiJEhkcifHi  the 

(i    MOyag^ihef^ra  >thie  U^kade  r was 

i  /  noMfie)!  iivthis  oawPlty^toMfter. 

wardsi.p«(  into  iaai<»tbeib  port  in 

.    tkiff. kingdom,  i^ter  auoh;  notifi- 

. .  aatm^Aho.Xpfi«(qf».<aazi9lte*and 

/  ,  whefi  thft'.  hloekad^i) might  be 

.  known,  there.  •    The  jmtyifpund 

t    that.the. icaptain  did(*fiot<Jcnow  of 

the>  hlockada:    Held>  ..tfiat  the 

Jf^nowAedge  of  .tiia  lOaptaifi  was 

*.   not  t/»  be  preauQM^,  on  the  pnn- 

. .  ciple.tbat  nptice  tota atate  was 

fiotioe  to  all  the  SMtgecta  of  that 

&tate>  but  that  it  waa'ia  question 

of  fact  for  the  qonsideraUon  of  a 

jury.      Harratt  and  Another  v. 

,    friw,.j;iOG,4...      .         712 

•16».(  Evidence  of  a  trading  which 

,  .ceased  befoce  the  6.  Geo-  4.  c.  16. 

took  effectywill  not  ^upj^ort  a 

.  commission  of  baBjM*n|)tt   issued 

after  that  time*  .Sur/ers  and  An- 

other f  Amgnee^f  v»£//Mon»  T.  10 

G.4.  750 

Hewsofiy.  fleardt  iiid^  754 

Palmer  v.  Moore^  Hid*  754 

17.  Where 


EVroENCE. 


EXECUTOK. 


S6T 


17.  Wh^fe  a  ettse  W^  ti^tDOVed  by 
habeils '  corptis  from  an  inferior 
court  after  Judgment  by  default, 
that  judgmeat  •«'  not  evidence 
against:  the  dbfeodanc  ^in  the  su- 
perior! fcourt. '  B^tings  ^.  Firby 
And  Humphrf^  T^l(^  €k  4.  . 

!    ;     1  N      PAge762 

18.  Where*  bills  of  exchange  w^re 
delivered' Iry  a  trtiderm  cdntem- 

'  p]atioii'*of  bonkniptcv  to  vs  €re- 
ditot  with  a  vi^W  of  ^giving  him 
the  prefereiW^e,  abd  che  *  aiDMint 

^    due  oh  the  bfAs  was'reeeiT^d  by 

'  >  bim:  flftM'  tb^  bankrupfi^y :  Held, 
in  an   actifOn'   of  tmrer  by  the 

'  aesig^s  'to  rdebv'er  the  bills, 
that  <  ihd'  redeijft  of  the  money  by 
th^  ovedftor  ^was  tiot  ■  a  boirrer- 
sion  ;  and,  there&re',  <  that  it  was 
necestfaty  for  them  to  prove  a  de- 
mand'and  refusal  before  the  bills 
became  due«  JoikM  and  OiheA, 
Assigneeiy  v^Fort^T.^  MUGi  4. 
.    i  ■  .     .-,      -;••-,      .  -764 

19.  Pbsses^ioii^^f  land  for  any  time 
les^  than  twenty  years  by  a 
feoffee,  k  Viet-  presdniptive"  evi- 
dence of  livery  of  dei^i  iw 

An  fadofsemefit  on  the  feoff- 
ment, parportiiig  i6  haive  been 
made  by=  the  aUomey  thereby 
appointed  to  deHver  seisin,  that 
he  had  done  so  in  the  pre^nce 
of  A,f  is  not  evidence  of  that 
fact,  although  the  deed  is  pro- 
duced '  by  tl^  defendant  at  the 
desire  of  the  plaintiff,  unless  the 
defendant  clattts  under  it.  Doe 
on  the  Demise  of  fVilkins  v.  the 
Mafquu  of  demand  and  An- 
other,  T.K%G*^  864 

90.  Where  one  and  the  same  sum 
of  money  was  secured  by  rooh- 
gage  deed  and  by  bond,  which 
were  executed  at.  the  same  tame, 
but  did  not  bear  the  same  date ; 
the  mortgage  deed  being  impres- 
sed with  a  stamp  denoting  the 
payment  of  the  ad  valorem  duty, 
and  the  bond  with  a  stamp  of  1/. 
only ;  it  was  held  that  the  bond  I 


'  -it^wriiot^p^parfy  stamped,  and, 
thereforci  not-  receivable  in  evi- 

'  deace.  IV&od  y.  Norton,  T.  10 
G-4*"  Page  885 

%1,  Reliefgiventoapauper  not■re- 
''  siding  in  the  re^eving  parish,  is 
priiha  fade  evrdeace  of  his  b^ing 
settled  there;  but  the  sessions 
are  wot  bound  upon  such  evi- 
d^ce  only,  to  find  that  he  is 
•settled  in  the  rielieviog  parish; 
'  and) '  therefore,   when  «pon  the 
tiial  of  an  appeal  the   patfper 
pvoted  relief  given  to  hl^ti  by- the 
J  appellant  parish;  while  i^esident 
iri  anothei^  parish,  the  aessions 
havmg  quashed  the  order  of  re- 
tiioivalvthbCesit  of  King's  Bench 
'  Yefbaed  to  disturb  the*  decision. 

'     The  Kin^  v.  The  InhabUmtU  of 

'C  Yatwelly  T.iOG.4.       ^      «94 

'fi&  la  a»  action  of  Crbvdr  br«iugbt  to 

'  recover  the  value  of  the  goods 
'^tfaiiifld,  bnChe  groqnd/4hat 

'  ^e  defendant  was  aot  plaiaiiff*s 
landlord,  plaintiff  proved  payment 

•'  ef  vent^  to  liaether  pet^6ri.  [The 
defendant  tendered  in  evidence 

'  '  aecooats  rendered  to  hiqi  by  that 
person,  to  show  that  he  had 
aocooftted  for  the  veiiy  reots  re- 
ceived from  the  plaintiff:  Held 
that  the  aocouMs  were  not  ad- 
missible in  evidence^  the  person 
who  rendered  them  bein^  alive 
and  capable  of  being  awttqess,' 
and  not  identified  in  interest  with 
the  plaintiff.  Spargo  v.  BrowHy  T. 
10  G.  4.  936 

EXECUTOR.  , 

1 .  Where  the  payee  and  holder  of 
a  promissory  nole  appoints  the 
maker  his  executor,  the  debt  is 
discharged,  and  no  actioa)  can 
be  maintained  on  the  'iiote,  even 
by  a  peroon  to  whom  the  exe- 
cutor has  endorsed  it*  Fteakley 
y.Foxs  /f  9&I9G.4.  ISO 

2.  Where  the  proprietor  of  stock  in 
the  public  flinds  makes  a  specific 

S  R  2  bequest 


lEXECUTOR. 


bequest  of  tf^^ild,  that  the 
i;  Basaklai En^mtfl  tauiiiii^fmTth^ 
MlesB'^  oUofVitqe  'eKSOUt)or  (toiiiiaiike 
'  B  tDSMtfeFtofiitvimlbsB  it^be'sheirn 
I  >  iih|U:<  lieh^aateeitteft  )tblti»  l^ga^y. 
1  iFrtnkliti,^  ^The  ^Bank\  df^^I^g- 
land,  .Hi  9&riQGl 4i'  T|r^>l!56 
9.^  Where  H  niaD^  m^o  liad  foraome 
Pyt^UBM  cohabited  witii/^  <«iri^an 
that  passed   for  his   wife,  went 
:ia^bid;iHd&viK^  ^i^r  miit  H^# 
famil  j  ,^^  jl^9,  xes^dpnc^   in  this 
country,  and  ^iecl  abroad :  Held, 
that  Af  fTpfy2)n;;^iel^/l^aye  the 
same  authority  to  !Sind  him  by 
hfer  cbWtractf^  fWftecfeiiaries  as 
if  she  had  been  hU  ?^ife  ;  .hut  that 
his  exfecUiDr^was  ridt''b6und  to 
pay  for  lii^  igodds   siipplied  to 
her  after  his  d^ath*  although  be- 
fore inforthitiWnlbf  tts  death  had 
.i&ecn^  reao])tfed.i '^m^^-Vil^TT^I 
vH.'&A<10;G.>l/J'^-rt.;  ,  :.  P  (...167 
4i  Assum^tj  agttfiflt  tan'«K«ctHor 
<»a ' !  pronarieB  > '  Ib^  i '  die  I  tdfitator. 
'  >Fle|W4  nbh  f  'leslimrjbntv  lawlt  pidne 
> ' '  admi^tikintit    «  HaindfiB  ( >  joined 
issae^'&odjmtfehti  to  i  trial,!  aMfob- 
'  tained  aTerdiot'dn/theiples'of 
'  *ii6q  asduntpfiit)  :andi^  tidok.  Judg- 
^  tfteBt''o£>a89toiqdandt(^H9Ti>i'lhe 

•  plea  of  pleheadmlziisdirayitrHead, 
'  M^thot  he-«ias[9ntidedi  totji&iignient 

fbr  tfai^  costs  to  be  levied  ddbonis 
'  *  pnapriitf  of  tksot  dxediitoc,  i  if  kh^re 
'  fw^e;Dty^  a^etaf  of  (Cbe^  testator 
^  <SufficieiBl  tb'satisfjrthemk!    Jtfbr- 

•  Aal  iind  Aubtktiti  Executor  tind 
^ExietdriWi  t.  WKtfor^n (Error) 
iT.V0<mL4^       '-'j"   '  ">    TM'  655 

&  Plaintiff) ^uedaradioiniBliraArix,  i 

•  t  •  upoa' '  proisdses  )ta(  the  linllestate, 
'<  anA upoiialii'.ACobiint  iitated*with 
'''!liW'as:adnfeMUa*ris;'of)  biooies 
>  ^du^  tb^  lis13:inMtHat^oh^acie^y  Tand 

ral  premise  tvparjrhefi:  tf^^  that 
*>  it  ofaevefay  a|>peared  tUatlthe'qon- 
• '  tract  wast  one  i  made  betweetv  the 

jb^oinf^aBdanother^person  within 

tte  words  of  the  stat.  28  Hen.  8. 

^ '  i;«i£4,  and,  tberefbre,  thajt  after  a 

njrionsuitthl!  d^(^dant  was  entitled 
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')  u- 


no//  /ult  jVi'rt/  ,fn  n^iw  b-j'jiyi; 
li  c{]iK%evd  ia  iihib  j  Iv^th«^4ibriAi0ie 
<-T  ,yaarir  cohaliitcdc;  mGtbna  ^oman 
io  ^aldpMite^a'.fi»r}bi8i'f«rifai)i/!iCDt 
l^'tab|mcblqaiHi^hfir«mdihflv  faibily 
wjat  M  iresidencef)iD'tinft)^ofai[ilry» 

I  Mid  dkd  ab]fDad^.£UMiithai^i|he 
0  5  wtMuri  might  ^araithtri  ateeiau- 
,  .Uhooifyi  tcr'i^indffitiisiotijriKbi^jCf  n- 
I.  tracts. fbr  neo^sleridii^fail  ifiitihe 
of(hadlib;|^bf>his,wil»crfbiB€  ibatiliis 
tirtsceodtorjitaatnot}  bdgDdcJtbnrfay 
h  .ibk.iany  gdodai  s<kf^d)ctOMW 
:  oaftciTi  hk  deathtiilkhiMif  hl)be&re 

sinfoRaiation)df  hisideMMl^M  Atea 
lore^Tadij    df/a^w^oFrar^'JSdtf- 

-l'^';    Mi     HI    !>»"4t.«t    ynj;     If)     , Pin    MM 

.;('r   -i-.^lifEOFFSfENT^riifrT--, 

:;  -  I,  i^'M^*ff>'^^^>^u  ,.\' 


rFORBElTUAEjnn  [..-!. 


4<. 

'1    J, 

..(r  rFfi(AnLJI>6^.iBTAfrDT£fK»F, 

Jv  A  bontraet* .  I vW^by/ranCiWch- 
;f  li^akler  .;«gre«d}  HiiJeli  atetuTfisge 
.«.fon«'t«ria:dfj<fivfc^jeWai*  Jmeon- 
^ttdcrailoui^f  recejvipg  m  aaouai 
payment  for  tbe^uae^  of  k,.bat 
whioh,  vhy  ihe  QuHooiMof  ;^be 
Kutrade,  is  determinable  ai  laiy  tiuie 
within  that  period  upon  the  pay- 
ment 
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fflGHWAT. 


ment  of  a  year's  hire,  is  an  agree- 
/  mentVnottlQ^Jb^vp^oriBkBd'wiUiin 

t  ayelir,Witiitii\fthe%lieaniiig<of  the 

fVtita^Kifii  of  frauds,  and,  therefore, 

musr  be^/laDBd,,bx  the  party  to 

be  charffed^hei-eWh  J    Birch  v. 

The     BarhiofiLiv^pooly    E. 

10  G.  4.  Page  893 

2.   A.  b'^i»g^a^)oirhre]i  fof  trees 

growing    on  his  jand^    verbally* 

agreed' iirith  'J^'.,  while  they  were 

>i  sitaifdSbli^'itO'iMiU ^m Jtb»  tiiMbei' 

<M>a^Jlo  mitidv  dta^fiMfivj  ^J^after- 

*''ii^rd8  offevcU-Mi  sH^^^ke^htiM  of 

(ithai  •mbS'itoia'tbpff^-petfitiMf;  iand 

:'8aidf)|iep'ih)ald)'0ariv«po  tke  tdps 

•  intKrtbMUShg^kufiil'  '^Ah  J^ffer- 
'  iwiffdr  byiiatafi,  risquinul/i9yao 

fMi^  fdrxtte(diiibbci#hkh/l»o^  <ij?., 

•  'had  baugbttof'hjaii  vB.^tam^  a 
1 1M^  te<bQ8«^iBT,^Blati&g(Hlbaihe 
V  4  liad'bbughd  the' timtren>  tboo^at 
>  ''he  had'Mqgiii  ifeliote  soondijiind 
Mgodd^i^pRNliTUiatitlt^lraitiioioiso : 
'  'HeM^'fihttv^ilM  tbeioGtotmot/iiras 

nbtja'dofitratt>\for  ttte/gxleiof 
-  lands,  t^neibMts}(>oi:^her6dita- 
nsents,  or  any  interest  in  or  con- 
cerning, ftfce '^Mm6»  I  fvi  thin  the 
meaning  of  the  foui;th  section  of 
thesttitCitfe  of  frhud£(,  but  that  it 
was  a  pQ[)Xract  foi;  f|^ ,  sale  of 
goods,' wanes,  andS(be^cha\idizes, 
withid  t|K  flBTcnteerith' section. 

Secondly,  that  as  the  purchaser 
did  not^ihk  hid  vlett^^  I  recognise 
the  absolute  contract  ^escribed 
in  the>^ndorV  letter,  but  stated 
a  conditional  I  op^a|  to  quality, 
there  was  ho  noVe  in  writing  of 
the  bfa^gah  tosAti^  the  statute 
of  frauds. 

i^iildffyl  tMi<  tilers  ftad/b'deh  no 
part-acceptance  or  actual  receipt 
of  the  goodd'to  satisfy  tne  statute, 
« irraSnftioh)«»lh«re^a8 'nothing  tb 
she%ir  that  tbe^  |iurciiaser^sM)'*di- 
vefi«e^hiwiself '()fthis  righr  tO'bb- 
ject  usf  tb«  q^aKtyt^oF  th«  >  f^tmds, 
or  %hiu  the' seller  tidd  Idbt  his  lien 
foMhe'pri^e.  '^^UM \*^ISu^man, 
■   i5./l«G.4'^"»"-^'"^'"''.""  '561 


Anl  !t]n^iia]iiiie4  >peAqpn«  going)  v out 
jMiihjtL  '.qualified  .{kfifsoi^  a»  )his 
avmfvani,^  aadl  sh^diiog  igane  for 
yiiii^)  laMififaleJtaii'tfaBriplenalty  jtn- 
-  ,fx6sed  by  Ihe  S)Ann*  c*  14^  for 
arJten^^  aiid  usibg  a  pSax  .to  Jdll 
jfigameJ  i>  Ex>pmrta  SyketUi^  » H. 
rin8i&^«6r.-«i'<    :    t,  ,*,[:  .  Page,61 

GUABDIANis  OF  THE  POOE. 
•*     HA^AS  •eORPU'S. 

,;■,', ■'.■;.';,'iii(s'jito-.,:  ,, ' 

By  iJ^  local  adi^for^bette^  govemftig 
:  ^)and  regulating  the  pti6r&  of  i\Mf- 
i^dingUmf^it  «rB8:enaci^,i  theft  ik^ 
.'.'  .tfoad; which  had!  notibesn  repaiced 
.'..by;tlie>paiwbv  sbenld  be  r^ifUred 
« >  outf  of '  the  pkrochialrfttBob^i  tintil 

•  tifliicfaTQladiShiiuld  hatte  been^'Sbr- 
1  •  vs^cd  ■}  by  I  twor  I  i  bimreyorfiy  \  dnd 

!  bertifiedi  b{)n  thoaa  {to  have  been 
>  propeiif  >  fopm^di  'cbosthtfitedy 
/  'nidde;'«tnd  drained  ;vfi^  of  the 
^lluc3^eyor9  tio^bei  appointed  by  the 
^  vestry,  ^  'and  iOnjd  by  the   ixte* 

•  (hbJderami  hi6de8Bae;r<A  road  lyad 
'•  bden:  set'  oiit  by  'the  propvietors, 

*  ftA-  tbe^  puirptne 'Ofi  ktuogi  the 
^  frontage  of  5660  feet,^aa  building 
(  fgroiind;  o^st^lhoiisea'  liad  J)ben 
c<  built  and  were  inbabked,  tad 
^/  tweAy^ax^canaAsba  erected*  The 
,  >  iroadi  had  bden-)  .formed,  <  oon- 
i\ !  strueted^  niade^>aDd;draiiied»  and 
'.  ^'  :ased  Ely  tbc:p«dilie  ibrfsixinoolfis, 
L  < )  and  the  fii^aholder  .andi  his  ksaee 
iiibadap{]iointni  ftiiiMrfeyoi^Bi^dxe- 
-  iquWedtthe  tiestryi^^o  af^oint  one, 
o  '  .which' they  I  vafiised  todOk  :.  The 
"  'boBFt,  iiutlie  idHerdiafiof  its  dis- 

•  ^  mMadi  rafiisedttlatgtaDt'aiiian- 
I.  ^daiDiaB'ito/the-'vestrytto  coknpel 
'    '  8R  8  tliem 
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HUNDRED,  &c. 


them  to  appoint  ct  surveyor;  inas- 
much as  such  appointment  would 
have  the  effect  of  throwing  on 
the  parish  the  burden  of  repair- 
Ing  a  road  which  would  he,  under 
the   circumstances,    not  nierely 

J  for  the  bencBt  of  the  public,  but 
for  the  benefit  of  the  freeholder 
during  the  time,  his  buildings 
were  erecting.    The  King  against 

'  thePaddingfon  Vestry^  E.  10  G A. 
,    •  P^ge4B6 

;      HUNDRED.    ACTION 
,  AQAINSt. 

1.  In  mactioniigmiiistihefattikleed, 
'  on  the  9  ^«  1.  c.  ^^  ^o-  recover 
,'  dan^ages  ibr  the  injury,  idone  to 
premises  malicioosly  aet  en  fire: 
lield^  first,  that  a  oeveraioner 
'  may  sue  fdr  tlie  lajary  wfaich  he 
<  has  sustained. 

'  Secondly t  that  if  no  servant  of 
hia  bat  the  care  of  the  premises, 
hd  is  th&  proper  person  to  give  in 
.' 'the  exauuDatioB. 

.  Thirdly,  tluut  be  is  not  bound 

in  siich  exumiiiation  to  slaie  bis 

r '  kospicions  ftA-  to  thb  offepder* 

)     .  Fourthly,  .that  iho  tvadays 

.    allowed  by  the  statute,  for  ginng 

notice'  of  the  offenof  ace  ,«x- 

'   clufciv^'  of  tb«  day  oti  .#hi£!h  the 

fire    happens^      Petlno  t.   The 

.    IfUhdhitants  f^  .the  Hukdsnd.  qf 

Wchfofdy  H.9k:l0a.Ai.\    134 

•     .  INCLOSORB  ACT* 

1*  By  a  local  inclosii're  ac^t  St  was 
provided,  tliat  whenever  th6  office 
of  a  commissioni^r  sbduld  become 
vacant,  the  lord  df  the  manor, 

.  with  the  major  J>art'  in  value  of 
the  proprietors  of  landd  dnd  com- 
mon rights  1^'  the  parish. (such 
value  to  be  ascertained  according 
to  their  respective  assessments  in 
the  last  r&tes  made  for  the  relief 
of  the  poor  in  the  said  pArish). 
present  ht  a  public  meeting, 
should  elect  another*    And  by 


INCLOSURE  ACT. 

another  tflau^,  that  tAit  'of  the 
landsito  be'Mlotfed'  the  <^mmis- 
sioners  «houldl  till6V  m^  pli^,  in 

'  their  Idd^e^it'sUfiibiettt,  when 
soW,'  to  &frffy'tli€  ^k^sto-of 
carryihg'the'hct'fdtd'^ffieiftj  rtnd 

'if  it  shoidd  p^Ve7tirflftirfficie1fitr,'fhe 
deficietady  'shoiild'he' AisHft'tm  by 
the  i^evs'cm  'ifift^re^tx^d^fi^fafe  lands 

^to  be  irielb^ed;  '^M;ihbti!d  ibe 

'  pflid  in'stichn^oi^oi^iofisV  and  at 
Sdtl)  tiWies,*'»  th^,  ^oihiuiftsioners 
should  direct.  Ai^d  byanfother 
clause  !l^  was  ^niicted,  that  •  the 
commissioners  should  o^ce^ayear 

'  lay  th^if  accoOtitfe  befbretf  Justice 
of  the  peHcb;  rirtd'  ^nhem  al- 

*  loi^edtiy  biM;  ahd'tftafnd  charge 
brit^m  iri  siich'^^rfd^dtiAt^  "ihohld 
fee  Wndin^  t)h-  th^'patf'riii  con- 
ceWied,  or ' Valid' iM  laW, ^ ubless 
the'  skhib'  shbuldi  hk^'hef^  tfuly 
^ir^^d  by  inch' jiistib^  r-^A  an 

'  appeal  wat'^Veii  ^gttiteit  )h^kc- 
connta  or  fat^  1o  tie^nsttfii^  by 
tbe^Commitoidne^,      '  "•'  ' 

'  '  The  dffice  6r  -^mMteidner 
IrnVing  <  becottre'  vacat*t,^'a  new 
Okie  '^as  «!^cted  by  th«  dord^  of 
the''  nianof  *  i^A  We  fhajt^  part 
lb  Valilte' i)f.  tHe  pfopritetbrs  of 
lands  at'afitiblhi  tnt^tfi^.  No 
one  thefe  disputed  ibdtlic  had 
such  majority,  but'  no'irtifet^ce 
was  madfe  to  thte  (idoKrates : 
Hefld,  tKat^ti^v^heles8  thfe  ap- 

•  |)6intmentwas'Taltt9L        "*  * 

The  commiteibners' having  set 
apart  and  sold  a  portidn  m  the 
latfd^to  tie  allotted,  ht  orde^  to 
defray  ^xpensies,  fodhdthM  there 
was  A  deficiency;  akid  -  toade  a 
rate  upoiS  the'  parties  fntefested, 
in  order  to  provid^fi'  fot"that  de- 
fidenc)^.  One  erf  those?  jtorties 
having  reftised  t6  payd  Held,  that 
the  comdi^fifft^nerv  thfghr  bfing 
ejectment  under  the  twenty-ninth 
section  of  the  gerteitf-  indosure 
act,  41  G.  3.  r.  109:,'  to  recover 
the  land  allotted  to  him  m  Y^espect 
of  which  the  rate  was  imposed. 

Thf 
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an 


The  commiasiopeifSy  iQ8|:ead  of 
layinn^  tkeif ,  a^cpuata  .  before  a 
justice  .am^nally,-  bad  done  so 
only  ivip^  }n  fourteen  years^.  ufid 
hadi  apt  donei soibx)  peve^al  i years 
before, ^9  .r:^te,,wa9  m^de;  but 
th^re^:  xievet^  wfts  aoy.'  appeal 
againft  tJjie  aqoouofcs  or  the  rate : 

•  Held,  that  t))^  cqminUsioaers  had 
poTf^r'lOfmake  such.ratj^,  j^ot- 

r.  withstand! ogtheir  neglect  in  pass- 
ipg.'  tjhelF  accpui)^.  Doe  on  the 
, .  demise  fiaf  I  Hjarrh  ofuf  .4»oMer 
,  w.B^denham  4fn4  -A^other^  E. 
.  lOa^*.       ...  Page  495 

2-  A  jton^ment  .w^  granted  by  the 
dfiian  lapd  qh^pter  of  W.^   Iprds 
of  t^e  naaapf  of  W^.,  by  copy  of 
,   courtrifoU  ;tq  J  J  5.,  3r,  P,  S.,  and 
.  •/.  ^f.  ik.^  h^b^ndA^i^  for  tl^e  t^m 
^   .of  .thj^iv  liye^  lAnd   the  life,  of 
. .  qvery  ^aod  either,  of  them  longest 
.  IWifrg,  si^qge^siv^ly,  acqqc^i^^g  to 
th0^^stoxo,of  th^  ma^or*    X  S* 
,.  dip(l,fn^6^5,  T:jp.  $., UK  Janu- 
ary 1826,  lQav.ing  /.  ^,  5.  aur- 
,  ,  ,viying«.  Aft?^  tfa^e  :n^ts;ipg^of  the 
aboiye  g^apt,  an  ^pt  of  parliament 
.     w.m^  ipBSf^a^d  fpraqclof  ing  ^e  w^te 
.  .  Jimda  witUJb  ti\ei  mftuor  of  /T., 
^di^fWas  th^iR^bjifJenactedy  that 
/'all  pisntfon^  haj»ing^ja^iy  righft  of 
.  comnnqn  pf;9r  tb^  V^te  lands 
,  ,  tl^ai^  ^meo^ned*  should!  give 
.  iPttf^.^l^e  cpmouBsio^ers  thefein 
,  namedi  aOr^cco^^ty  in  writtin|[,  of 
their  resppqtiv^  .claim$9,  within 
.  th^  tiQpq^  therein  Ynentiozied ;  and 

•  tbf^  the  determinati^ijL  of  ttie  com- 
mi^f^ooers  ehoold  be  iinal  and 
coijiclvsive*  By  another  clause 
It  was  enacted^  that  the  com- 
missioners 6houId  divrde,  allot, 
aqdi  inclose  the  common  >ind 
waste  Japds  untOff^r,  and  amongst 
evirj  perao;^  pi  p^sons,  pro- 
prietor and'proprietors  interested 
therein,  in  respect  of  their  said 
old  aust^r,  or.  ancient  tene- 
n^ent,  By  another  clause  it  was 
enacted))  that  nothing  in  the  act 


contained  should  extend  or  be 
/construed  to  extend  to  revoke, 
make  void,  alter,  or  annul  any 
.will  or  settlement,  or  to  preju- 
^  diee  any  persoa  having  any  joint- 
ure,   dower,  portion,  or  incum- 
,  brance    but    of,    upon,   or  any 
^  ways  affecting  any  of  the  lands 
'so  mtepded  to  be  divided  and  in- 
''^closed,  but  that  the  several  mes- 
,suages,  tisnements,  f^rms,  lands, 
'  heredil^mbnts,  and  premidei  so  to 
be  set  but  and  allotted  upon  such 
divUipn^and  indosur^,    shpuld, 
immeamtely  after  such  allotment 
should  be  raade,i'em^in  and  enure 
>  td'andfor?  such  and  the  same  uies» 
'  mcentaamd  purposes  as  the  several 
mesi^ffgesi     tetfementSf    fimns, 
')alhd»,  tand  hereditameDtSy  in  re- 
T  Bpect  "OF  m  lieu  whereof  auch 
.'  allotnkfentB   ahould  be  .made  as 
aforesaid,  then  w^e,  or  should, 
''  drwouid  have  been  in  case  that 
^ft«»cb  wet  ^had  not  been  made. 
•  I     'Th&  comnpissioners    by  their 
award  which. was  made,  A*  D* 
'    I'ddO,  allotted  abto  T.  P.  S.  and 
-:  the- dead  and  chapter  of  ^.,  ac- 
cording^ io  tfabir  respeettvie  ri^ts 
'^diidiatordstsi  for  and  in  rdspect 
.  'of>  the  i  anoitnt  aiistet  tenemfent, 
^  certain  |iartitins  nf  the  weate* 
''     Held,  itirstv  that  J.  W*  S.  was 
hot  barred  fitom  bringing  an  eject- 
'    meat  h^  Ih  e^tatlite  of  limitatiens, 
•1    he  hal^iag'ha^  no  right  ef  entry 
until   the   death  of  T.  P.  S.  in 
1826,J  ok/ir  Hy  the  ckuse*  in  the 
,^. in^losqreactf  yhereby  the  award 
•brtnecomralssioners  was  declared 
to  be  finaU  inasmuch  as  the  claim 
"*  made  by  T.  P.  S.  must  be  con- 
sidered as  having  been  made  on 
behalf  of  all  ^e  parties  interested 
I   in  the  copyhold  tenement. 

Heidi  secondly,  that  though 
T.  P.  S.  was  the  only  person 
named  in  the  award,  yet  the  al- 
lotment being  made  to  him  in 
resfiect  cf  the  copyhfold  estate, 
S  R  4  and 


978       INSOLVEKT  ACT. 


INSU&ANGE* 


f  ruA  in  litu  bf'cij^lit  >6f  eonte^n 

'  iiicidenfe  try thtft  Mtatd^  the/effect 

of  it  upftt  tojftikt  theiiegfl^  estate 

in'the^  dldtMieiit^^  ithe  rs^dfal 

"peikona  entitled  io  itio^sentbn  to 

'  Che 'coprliold'  ettiiteji  itid^that 

''the  ie^estaie in dial<allotiaent 

iFfibted  on  the  death  of  .31  Pj  S. 

in  J.  W,  S^i'  and  that  he^iihiQire- 

nfore  aaigbt  fnaMitah»iej«eti*Mit. 

^'jDb€<  ob  liU  dmiiise^qf  Bw^ing 

V.  Htf^rflf,  r.  10  gA  Page«W9 

INCOMPATTBr-B  OMPICE; 

INDICTMENT. 

1.  Upon  an  indictment  founded  on 

the  Stat.  2}  Jfite,  \^f*\5.  or  SHen, 

6.  c.  9«»  whereby  jiistfces  are  em- 

,  powered  tft  giye^ef titutiojp  of  the 

,  pp88e88ion,cif,thq,M?a«  e»i:^ed 

upon,  by  fofce,    qr    bfll^^n  by 

.  force,  to  the  r^p^cl^ye  teqapts 

iJjieireoC.  the  ^fpnant  wliq^e  ,l^d 

has  been  ^n^ered  qpoo  .9r,  w|th- 

'.holden  hy  force,  ig^.ftot  ^.^i^om- 

^  petent ,  witi;iess.    .  Jhe  ^  King  v. 

IVmiam^,  ^,  iO  C?.  .4^     v      M^ 

INFERIOR  COURT.  ..!. 

lltrsOLVEWf  pEBT&ps*  AfeT. 

1.  In  January  1^19,  J<.  had  been 
I  di^ch8rged  under^  tjb^t^benaasol- 
M  veiM.deht?rs*  Aetv3S.C  9«  <k  102. 
,  Iq  the.achedule,  Jt^  was.desoribed 
:  ,ta  he. a  or/iditor,  in  respect  of 
]r.  2QQ0^  five  pev  jCieot.  navy  bank 
'    annuitiof  lea(.  by  £•  to  the  de- 
./endant^  a^d  to  secure  the  re- 
placing of  the  stock  on  the  9th  of 
OOober  182Q|  and  the  piQFiiient 


.  of  •thoil]iyiden|^c>';'iti  ithe^inean 

o  warnanl.bf  jdtMnae^  npofk-Fhi^ 
.i|Bdgmeiitnhad/ht0ti  wief^^np. 

•(j&.i'>«flbHrar<ku>he)dil(4'iMl  bful 
rupo«r  tbft  i^Md^roeoiifki  M4l^it)at 
.i<jdl«:Jwas»nfitfadTto.be  4i84hflKg^d 
ji.«io  filing  IcoBbaioi»tei]^ji}94i^rft)ie 
>iAwentyM»in(lh'*aectAoi^rX>f-iil^4iii^3 

)i*<  diaft  :iio|pftfQM«Jv)Mi  «b«i)ljhaiire 
.V  obt^^ed.  hjfllodiwhay9ftj}$h9U(l)e 
■  'impffk^ne4by)v9<80O  9l^»^  jMg- 
'.  nent  4iir)4eflr«0)obUiO6d^0r|i|ijr^ 

vime«Kta:e4i  imv^i  ^ttfoft  %i|y  v4ebt 
:>JDciirfed^,ja»d7  withnnepFto$fti.to 

.•«rhidi.^Qht.disislittrg<  )SMljM|ve 

III   rn.n   -TL-iItrMu;  oJui    rj'j     Uu.if 

l<«    .n.  .H  .   fi   'uli  iiifu  p'>  -j-'Ii  .ImU 
.'M    ;i;rl'  I^SURAMCR.id     jb 

li. }  A.  vessel!  lianin^igofidU^Afboard 
.'.iipQA,,whi<ch»anuMiwaQttb  waaef- 
.J  iccted,  but.whidbwere  wamofted 
,.<, free  •fiiiQoi.AVfk'apaii  WKlessj^gen- 
(  ierai*wii9,p)«ciedidB**iiwli«iui- 
ger  by.perilaof  the  «^,  thaA  the 
V I  crew  deserted  .hen  *  in\  ovden  to 
f :  slivc^(ibeirliv)Mi4Pd  tbeoiPfiQisBof 
f  >tbe.gpod8^:.w^Qjfeo0ivi^  jotel- 
<;  ligenee  of  this^v  |^e;«otK:e\  of 
r,,.iibaiHlQn0enU.  A\fef«(d^aaAer- 
MiYards  tJ]ie<tiHsd;waA.fifutuL^y 
..som^'  fi^eritieiH  and  liowfi^iiato 
<«  pott:and  repaired,  lwiftitlia.gopd8 
.,i(«ihioh'   weire.oC  a /^euishable 
.  /jQatar«) hadbeetisoinuflihiigilred 
t.  'I»y  jAe  ^UfWfitter  that  tbaj  would 
I .  rBotrJhtavft  been  moitk  «any rthiBg  if 
J  tforvearded  to'the.7pla«eof /desti- 
,  oatJoA ;  NeldA  thati  .the  insured 
were  entitled  to    recover  for  a 
,  total  lost.     Pmrry  vw.  Aifardetn^ 
£.  10G.4.  411 

9*.  Where   thei  ag«Bt   of  a.  ship- 
owner, 


IMStJEAMeS^ 


T    imEKEBt. 


9nt 


f^wter^^'efkctin^^d'ipdiiiof'oti  a 


Mff  Minrl^prelierMAltK^ 

;ca^t^^fe«it  thi«(WlMilnde'*fn9iM^d 

dcMl«(i><Hy  ffaetiiiiifK^prMentaiion 
'tb>iBiMdpl>i«iie'<tt0ld<:  Held^i  idiat 

Mly^^4hat(47iler   s^epresetitaiibn 
¥fS^Mt  wkt^9Mi'^f4<ihaahit  did 

3.'ltitth''AoUdili'(Mi>  a  bali&y'<m  a 
V^i^«  t^MknLitie^pem  ti^alilook- 
'adtedi'pdrt^t})!  wlMi.prdircdr  that 

Toyi^  belbre  ibo  btodkadeuMas 

'  nbti8«'d  inrithi^  edublrv^  btti^fter- 

wards  put  into  another  port  in 

cation  in  Die  Zonaon' Gazette, 

and  wheO/AiilQibifiglf^di^^ight  be 

known  there.     The  jury  found 

that  the  captain  did  not  know  of 

the    blockade':. iHdd,!  that  the 

knowledge  of  the  captain  was  not 

'to<be^riMiiiie9dftba>  tkeprin^pl^ 

•that^  th«i  notice  toi  a  Ma^^'Kfas 

'  ilolice  to  alt  the  isab^t^^^f  that 

"itaxm-fhui  tba)^  H  iiirds'<a[->]aesiton 

•olf  iMtiot^he  MiKhl6i»ftt1e^iDf  a 

••Jinryi'  iNarMthwid'jftmt^tv 

^A^^Ti' !(>'<*.*.•■        '         '712 

4.  ^A>'polioyiiob>|g^ods'iat  )Elhd<frt>m 

Zii7«>9M)O^M^EUtyport^ltv<lhe  river 

t   /¥«it^wat^tfieQt#d;dfter»4<dtlfica- 

turn- in  ^  the /;'0n£^fi  >Gfl0iof  «<«liat 

^  •  suohfpbrts'^^reblodditded^  The 

'shlpv'after  <.  aaoh'  i^ifieattbn, 

MiaiteilifilMd  XtiM^^y  (and  ^as 

'tak^n^bya  Brattiimi  fifigaite  in 

thD'tri^rPAt^atidni^nt^icy  jtto 

Jdw^iro'  fol-  'adjudibationv  ^4ut 

'  :waB  rcMued' bythe' mascei'  and 

'  cfbwv'wte  brougbr  th^  shipi  And 

oat^  bkick'  t)o  Lhe)rp6ol\  ^«if#re 

"  the  'master    landed   and   ware- 

hooaed  the  goads.    Tbe  assured, 

afler  they  had  heard  of  the  dap- 

ture^  and  aft^  tba  raaetfei  but 


iikaSatf^  tbcy^jbioaiNl  of-  iti  igavre 
I'lidiiGaDQfiiahandotioieQlir  itd  xlbe 
insadetfaf^rilteMli  iXhc/ 311191.  foaod, 
^j.thaft'  tte  jmMtfir'jdtflitRpl3'{j)taiid 
otoi(bfte«k>-tbai  IMcbade4;nib)dy 
)j!fltst^r*hart.)ti)ai  ^cQfMgei<>an«ihed 
hcTCHin!n0i»iiilagalf>t»'astrib^  -tsres- 
''seK  otigbi  mU^miBtisaaiii^eff 
-'iidlbout  ooiltravttii|[)^  tb^  Ja^nrof. 
.lattiiani^ifoff  ;lterrp(tf^aa  ^>in- 
V  qimriiig'  xwhefther^^  the  Uookade 

Secondly,  that  the  assured  had 
nfl  t\)^\  P9  ijcptya  fix)  ^^tsilpss 
by  reason  of  their  having  ottered 
to  kbdndfMk^/  tftB^ftUSi^  lhe>'^an- 
donment  must  'be  viewed  with 
regard  t6  \^if  ^iii^^  state  of 
fa<i|^  a(  \^  ^^fw|v^a  the  (#r  ^o 
abandon  WM  ii)a^9«^  Naylorandi 
Others  v.  Taylor,  f.  10  G.  4. 

no  ^ob  luoi  .hi  KijI'^if  ifi  lu.    i(k{]   .T 

.-v\^  :^  .'^NTfeRlist.'  '"'-^  '''• 

K' '  '^1;  Sli^hp'  ^M  regiUeril  'ffi  "JFy^i^e, 
^ftdn^  f*(dcbtcd' ti B.for  fnbriey 
<''lertt,{ifohiiitd  bVi^rilten  ihscfu- 
'^  then£  tdf^dyfJ?.*^  the  stun  ihdtein 
^  "tterifidned  i^Wh  ome  niOn<h  ifter 
'hli  0A:H)  dfriVa!  {\iEiglQnf:  A. 
•''■*H-iVed'lh  ^n0dHd  ki  ISU.  'In 

•  IRid^.a^phed^totfce  iifbniey 
'of   ^.    fbr  ^^ji^yiwent,-    attrf' in 

1819    commenced     an     action, 

whiel^  4rds  'dbalfiia^d'  iiii^Easier 

term,  l<^28v-^b^  ^l)e  cause  was 

tried :  Held,  that  B.  was  not  en« 

j.  tj^ed^^Q  Teeqvef  I  ij»t^9l  jpqi^t 

principal   sum^   eitner  from  the 

•1  lihi^«r  A^WiAMvti"  i^'Englkmty 

"Pt^WMfii  eb«^  cM«i%riet)i9:-endfea- 

' vmored  'Id  ^c^Siiii^  -^ytbeiit^^'in- 

«   ttres«^^'balng><due  on'^iiiOttey 

*   secure  by  aiwIdtMlt  ifistdiiMnt, 

i^Qdlees'  4t>bi^m'S''oty  ihe'feid^  of 

ithe  'Ibstfuiiieiltiittotf  that!  kft^rest 

•  wai^  intended  tt>^be'paid>  ornflless 
i  it  be '  implied  •  (rotn  the  -  USaj^ei  of 
i  imdeiaaia  tiie^oai^df  mei'catalUle 

instrumeBts. 
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JplNTr^TiQCIC  qQM^ANY- 

L'  JG^e  deed  wh«rebf  « joitH  sl^k 
compaiMr  wai  lesubibbe/dv  and  a 
shareholder  desirous  of  transfer- 
'ring  hhi  shares,  was  to  give  notice 
at  the  office  or  the  cohipany  that 
'he  lad  agreed  to  sell  the  shair^ ; 

y  and  tio  persbt)  who  purchased 
shared  was  to  be  deemed  d  {iro- 
prfrtoip  initlT  "he    executed  the 

'  dedd.  yiliedii'ectors  on  notfce  of 
tie  transfer  of  any  shares  (mkde 

\  in  c^hformity  to  the  rules  of  the 

'  cor^bai[iy)  ^ere  to  cause  ,the 
trahiils^  to  be  registered  in  the 
books  of  the   company.    .Every 

Sjrsifi   by  Wfwim    such    feWAfes 
erfe  frahsfer^red^  |  was  'Immiadi- 
ately' after  such    tranter    was 
■'  riig'iStired'  iii  ^he'  booy'  of  i'the 
'  cmiih^hyib  cdisfe  ib'b'e'i  pro^ri- 

•  et6rr''lii'atfa(itT6n'1hWhWthe 
;  iJlMft^ffsbili^tt'ib'bh^iri'^  t^fe•fle. 

-fohakiit'as'f  WfetHbet-  'ofa\H'6m. 
bfen^'fifr  go6a^, '  sofd/  ^b./the 

"  l6ttm''6f  tWe  Wftfti^ifl!j'ifl(  Which 
be  adimtt^^'il  (iimseirto  be  ^'  sh^e- 

'  'bolder  on  *  tHi '  ioth  '  of  Mdfchy 
I8269  were  held  to  be  proof  of 
that  fact,  .q[lthp9dh  it  was  not 
proved  that  he  had  ever  executed 
'tte^d^eU/  6e<!oiM^,^eine>beHig 
no  proof  of  any  actual  transfers 
of  the  sha^ef  ^to  ^  purchaser,  or 
of  the  execution  of  the  deed  by 

•  btaAj  tin  ^mtj  v^  ih^  b^UdM^e 
company  of  a  transfer  to  a  pur- 
chas^^  on  th^  29^  P^  March  was  < 
held  not  to  be  evidence  that  the 
plaintiff,  4iad/lbei»  cfeased  to  be  a 
partner ;  or  if  it  was  prima  facie 
evidence  of,  tb^t.  fact,  it  was 
rebutted  by  MU  betters  of   the 

T  platntiffi'  of  /a  lauhsequfiiiirdatt, 
.  aidiMiHing hin^lfto^ beb pantner. 
.iJH^fuatt^'and  O/^ni  lir<  Any,  ii.  9 


2.  Where  it  was  proved  that  A.  B. 
had  contributea  to  the  funds  of  a 
buildiff0  rsocif  t^  ^vA  ^  ^^^ 
present  at  a  meeting  of  the  soci- 
lety  and  party  X6  k  resolot^n  tiiat 
certain  bppses.  abwl^  be  built : 
Held,  that  this  made  him  liable 
to  an  action  for.  wprk  done  in 
buildini^  of  tl^OM  ttOiiJn  without 
proof  (hatib^  bad  imy^ictual  in- 
terest in  them,  or  in  the  land  on 
which  they  w^r^  ^bwlt.  BraM' 
9oait  V.  Skofield  and  Others^  E.  JO 

■yft'4N..    ;f.  ..'in      .>)X.    Ih^MQX 

a^  IftbeiliigtM»,«Qatiup|plati(Ultfd^<|rm 
<  &coiDfany'f<»r*dUisttHiQgfwlli8lley, 
\tJ^  4(klIo^i*|g^  proapMApsrf.iwas 

'Miwul^  iof  Mkg.^  h8A5i  r^*\<^^ 
:  »eonl4iiiPt)«'Mpoii  wMeh(tbi»«8Ub- 
;i:(liahfi|ken|  i.iai<f»rm0d  ,tre#r— r4he 
:i  >ooDCavt)  J  wiUi  .ber  djvidad  iiuito 
t)  .twehtor> shdrai  of.ilO(¥».eacbi,ive 

U\i>f,mhkh'  tQnb«)<M|^>  t^it^Rcfi., 

nitthe  foii«i)e»  of •  th^t. jwwrfeit.  the 
.^^  QfbeiSifiiiikeesi  saAhsc^ra^to^  |ay 
oi{in;ftheifiattbA€riplfona('t<l  Messrs. 
v^<(^«4i  andij  Qoft  l^^eKS,.4it  J^ij/er- 

..;beie%Ued'fM.  TihfS^wfoqfiTgifto  be 
tn .  lllnial)itiM^ffia9iigenlml^^4h«KH°- 
.<  MMee4rihfeQ>«^'>tbe.4Mb9cri^ 
)([t^  W.^b««MP  epqally^iopi  ^  u>th 
t)Of^ (hio/hrif  Wl»/ipcr ^qe^it^xtqibe 
(ipaid  i«caMthe«b$M|jc  qi)))0;},M^re 
N  tne.ist,^n«ne;(^<,iH^4B4KMriUiis 
opivq^ctus  importft|l.pnJ||(  tliipit  a 
M  ,  denipi|ay;!W4ka^^nb%r^  i|h|it  It 
4(«W9s  nctv^ly.fNDij^ed^.fPM)  :^b$|t  a 
:,f  ,|i|ersof»4|ipho«ubKribp4}u4nvneto 
1    iWllrMpQ^liWiaiidrW^^af.pre- 

.  t  s^iU!  at  ,a-^  im^g  »j  (9g  ^b^cfib- 

{ .  era  whiin.it  wa$-  prc^ea^4  tp^M^e 

If.,  fet tain,  premises  /or  the .  purpose 

.r^^f :'darcyii^<;  q^  the  .distilljiry, 

I .  whieh  wi»9eaAeiniraiid^  ^fce^vid 

ir.f:BDliaitedotl^r8>P  (MC^o^e  ahare- 

.i..bti4€ra,bui4nQVfer  piM^  b^  «ib- 

. . '  jBori^ODi  was  jsot  cbai^rable  ,«s  a 

I,   parser  for  goods  jupplte4  ^9>tbe 

.,  cempany,    Buumc  v»  Frei^,  T* 

u\  10  Gk4*      .  632 
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M      ••    ^  ij'lr   ♦.?   I   ,»   :        • 

It    !'.    --  ■■  .    Mi;  Ik   n.  :     ■  i;j 

'•'I.'     jt      lil        '1,    lj.«:l   ,')i     \  1 

'I-    I     '     ^.It   .1.    j(i    M'  .  1)    :      < 

L^iWlieVe  a  commitment  under  the 

-•  4'OJ4i<a^  ft4ir^.'9Pf^6«l'tftal  ^ 

.    :ds<fta(d70ohttti^CMiUo<'«v^av6Jaer- 

'   «ain'<{lieo«#  i»f  g^ 'goods  fW'C. 

'  'DJ  at-ceftiM  ptkids  agteied  apon 

<  I  bteti««iki>i;lfetai,  and^hidn^^fleeied 

"'ht»'W«tt,  Mereht6»ing>!«p^ihtB 

' '  sftid^^rvjee,  wMertiftMre  tfaw JtUKice 

'''idodvicted^lliinV  Md    <:0D1imitted 

'liink  fofJ  <i^  Mnftt  :/iHdld/Miat 

i  Ibdrritftetiitg'   td(>  tnAl^e  'cafiain 

'*  ^oMsr  'Wii§  '1^   <e0fiKirlidtit^^  to 

'  ierhk  #ltliifi'ihe'iiitianiii^  '«fnthe 

4  ^ J4<.  ^«i  ^;  <  and)  tliat  tke'  ;^8- 

'  tic^-hnd'tict^ti  f^tMdut  atttkonty. 

>    'J!h^VtelfpAt»  %aiiliit)  hiniifor iMlse 

'  itHfilntoiimfeflV'k'  a»p4tiffei()that 

•'  A,  Bi^^AtdhBtgdhftam^f ison 

^ 'oti  t^'f4fihW (DtftMMiM^ittidthe 

M^tlA^iled  dntMe  14cli  df  VSha«  .• 

^   IMd;thttt  «b«'adtil>rt'i#tiA' «atn- 

hr^lde^itjiiittfek   '  Hai^^ir.  IfyU, 

'  y.' id  o.^.. ""'"'"  ^^'^'^'Pft^ws 

%.  The  MAriiiMrf  ^ittMit<!)0ti^%^^ 

i&  juaeicrtr  fty  tfuft  J^'O."*.  e/'S*. 

"  i.-9.  exbdds  otdyto'cfAseri^lere 

'  the  I'felatMh'ttf  maitenattd'se^Vttnt 

'  exists;  Ittd^thteWfortjJwb^re  ^. 

h^d*  doivtMCted  with 'BJ  eo^haild 

'a  VWJI  fdf  A  certaiiipfioe  •i^'rtiin 

a  dsfiain  Ume,  and  batlng'per- 

'  fortti^d  pkrt  bf  tiliB  wefk^  rbfifted 

'  to  cbMpleffe  {t  rthfiyVas  h^ld^ot 

to  -b^  v^ithin  the'  6t]it«ite,  atid  ^at 

a  itiagistratid  who  acted' u^n  the 

cdtopldibt*of  JB./and  convicted 

and    domrfiitted    A.  ta  -priBon, 

was  liable    ta   an   Aecioih    for 


f*  MteitiipHsonmenti^  LdnctUUf^Y. 
^  Grem^y  T.  10  G.  41.     ^Fage  ^8 

LAt}6lL«to  ii»1i  tEf^AMt. 
^iSee '  MavfroAGOa  •  an0'  Moir^^ 

1,  tn  (BJectipent  for  a  nirfeiturein- 

j '  curred  by  usinf^  rooma  in  i^  house 

in  a  manner  prphibited  by/ihe 

j   leaiseV  Held^  that  sucK  us^  was 

'a  continuing  br^ach,^  and  ^hat 

"the  landlordwafi  not,  by  receiv- 

,    ing  rent,  precluded  Irom ,  t^l^bg 

aovantage  of  tlie  Torfeiturfi,  pro- 

,^  yided   the  .user  continued  after 

,    5uch   receipt   of  rent,    i)o£f  d. 

'  Ambyr  V.  Wqo^bridgf^,  i;.,T6  d*- 

'V. .';   '",    ..  ..,./!'  "    .  .  376 

|.  Pi  'deipise'  by.  a  ^§nant  rroni  yfear 


raeoiate  lanalqrdj|  and  J^jpropeny 

' 'so  descnbpdjSiyjj^^'ding, althoi^gh 

at  the  V^np^e  01  njaking.tne.  qon- 

/j' txact^  ni> '  'fu^h  'qualification f  is 
,  mentiooeo^  ^i*W  V^nftrp    «nrf 

(i  "ji  J  w    J    I  .*    *   \>:     I    III    i.r     "1   li  I     ..  !ij 

.     .'  (i  <i  "     rj  ,  ■..II.   '«i    1<"   '<J   ♦  " 
/(■   i)     li^    ).!*   T^.  ii'.  .  llj     '*   »      «  It    l  . 

'     ,  ''I  n    'i  '1     I'c      :  I  u'  ■ 

)«  Where  a  p^ky  •was  bt^ught  <  up 
'  for  judgment,  upon  a  «&oa^Hction 
of  publishing  a*  libel '  impdtin^ 
'  indictable  offences  to  ^n  Indivi- 
dual c 
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dud:  Held,  that  affidavits  affirm- 
im^the  imth  ok'  di^  Iftel  iemild 
.not  be^vead'iin^ititdgatiori.'i'iir^^ 

-  JCing  V.  Utilpm4^&M^ik  VhG^^. 

:.  •  i    1  ..•)-r    •  tir      i*Pa^65 

3..  It  itiltlwllteSjMidiactutnabteito 

..pub)iaht<»fiar).iaari>  «faai»  ^e  has 
^beeni^niltjT'of  gross. miscondutt^ 
and  irtsidted.'feoaalesnin  ^al  iistfe- 

r  faeed  idaBiierw  i%^dr  tr.;  C(iUt|if , 

.  (in  ¥jpfmi)y\HL{i^8ilOiGA.    i 

'•.      /    ..  r      .nL  o'  '   ^      '172 

S.  iaan^atotion  Tor  »Ubekooiitiiined 

.  in  *iQei«][^aperi3i.Uipld)  ;tJiat-  the 
pabiicatio^i  was  (proved  )by  "the 
prbduciion  ^of  ,a  xievspsiveviqor- 

>  xespctadipg  iadtJ6,.dbq4|Vitii'that 

>  descfibffd  i»  .the  affidavit  lod^d 
,  at-  the  atamptoffiocL  •  ]Afdy9W)v. 
/l%teWv£.  110.0^441  ^^'\.'  h-<S62, 

4u  In  ao  aqtiailuf«rlibal,.itan|>ear^d 
that.tke  defendant^ ><witntwhdm 

'  tihe.pliaiatiff  had  iited  ^  s^vtant, 
ill  an^srerto  inqoiries-i^espeotiiig 

,  her  chaia^ier,  i^tot^  k  letter^  ibi- 
putipgl  misconduct  to  hertwhilst 

t  tftthatracrvtoeridBd;a^Pi8fae.1eft 
it ;  and  the  dcfeadanit  al^i  made 
aimilari  fmrf I; stsHeiseniti  to'  two 

'  persons  Ihat.iud'iresoidmended 
the  plain^ffi  to  ther :  iHeld,  |(^t 
AOttber  .^le^-riptter*  itkelf'iaor  she 
parol  atatoai^tS't)rotred  mahce, 
andfibaty^collaeMeitfiy^  thedelter 
was.  aprivUe^ed  commanieatipn, 

\  and  the  plaintiff  n6t  eMided  Ho 

,  i^oof  er»     Child  -V0   Affieek  and 

Another,  28.  XQ  <Bl  4v\     a    ^403 

5.  In  an  action  for  a  libel,  the 

Jvdg^  left  i>  |o  tl)e  J^Ey,  to^s^, 

whether  the  defendant  nitended 

>  txoMJqrrthw  pfsfiniiff :  <  lieldv  ihnV 
the  direction  f^ai^' vrtoHtg^  ifMs- 
mueh  aaiif  the^  tendency  of  -ike 

i  libel  :wa8  >injaitioiis'  to  i  the  plaln- 

«i£P/  dwdefiindanC wustiile  uftbn 

•  to  halve  inteoded'the  eonseipaiedce 

'4tf  hh^awt^mMi^Haire  y^Wik^i, 


;f»j  'HiiiMi/       '.»*nomnnj'?  •l". i't 

..    t.    jo    Ji'<Tfft^    Tu/i.rn    f.iMl 

•r.l  jj  Irjiic-i  'I'j'-^  i.\Dn-   <;il   imr 

;$aSnBlVti«iUI70Vi/)Iod  VitH*OBi(lifln> 

l^>'To'w>inandiimuB  tv^'thei^lwd 
jijoayor  —d^^ahiegiaeti^tf  .tUaien, 
nlorsidUbii 'anddswnrari  ;4liBjto 
>j|he^«jGQeljo£  atdernsasuP'^trhey 
J  ^tttined<  '€e#tifiif  ptooeMiMBi  to- 

v#avds  anieleolMtit«tiaitMMiiuite 
(>toiwt,iwheiir/iJu(fiL)wiaB;>dMW^ 
t«  cojisei  ^MiuAi  mud  amtayoahefe- 
j«tf  snadsiitou  the'jcodbt  iof  ^lard 
;  -ma^;jHilDL<iaUei!nleni|)  aoii^that 
<  that  cdiittlras'hadifMk  timtt  «h- 
•meiaovialv  bo^ittM^  Aad  jwns- 
tidictioh  to'in^wins^  lElndiadja- 
i>dicate*iiponf:ali  daaSMDni  as^rard- 
:  <kdot&coQrta/^o  <Hly  offieatfiapon 
.4the>  ipatidoti^  Q£^'aiif.Apiiityv'iAle- 
i  rostdd.    That  petitions    by  se- 

veral4)Bnie6<  iBtenostddnvrefle  plie« 
^•e^itedd  agkiinseiJthe^^tetura,  of 
iiAiBii'thiit  the  merits  weteih- 
I iqsHiredt » intb^  >  t  aM  <  I'the biciaction 
f'deolarcd  'iuU  }and  TOid  >bj^the 
('Said'  court'iof  ^tord  ^ini^poE:  and 
r;ald^mi6D'rand.ith^  ytf.  B»  wltf 
-not'dulyeleeiediwlieffefiare^  &c 
jTravdrse  :df  die  ailte«gti<»,>  that 
•  til. -^i  was •notdc|iy''?ieolied^  .At 
a  She  tMi  «f  t9ieis8#e#  it  appeand 
i  that>at:ifint(«hei  l9od-<maydr  ip- 
jpoiatfed)tlireis*c]erfcS''to  tiske  the 
.'poil/but.oot  nhoiseoond}  dilyhe 

fdiemissed  •  two*  .ofi  )diem« <  A&vr 
-the  'niuBlKr«of  «sk£9<waa(deolar- 


ed,  a  scrutiny  was  demanded  and 
graDted,  ap^^^^t  lord  mayor 
dismissed  the  suitors jtt  t^e  ward- 
mote/'*' ^16  '6ieW;^i^b^  upon  a 
fresh  summons."  After  this  the 
lord  mayor  i^ef  i  |OUt  of  office^ 
and  his  successor  issued  a  fresh 

and  there ^ooktJMi^Mitiny,  and 
declared   A.  B.    duly    elected, 
which  wiyi^  rf^vfTfefJ^fffhe  court 
of   lord'  mayor  and    aldermen, 
who,  upobcfi^ti^^^fteing  pre- 
sented,   declared    the    election 
void  as.^llNI^'ti^/l^  )return. 
Upon  a  special  ca^e  starting  these 
facts,  it'Wai'hetd;fitst,  that  the 
( .mtunif  r was  good  f )ini  'tfonm ;  lse4 
,iie4adl$/tkattjibe>^djastam-m^.wt 
ofot\tlk  lordiflMiyoijrand^aMarm^n 
viO'linquifftiitntd^  abud  r>aa|iidkritte 
.( «p«i^ldeottt«pai^dr'fiot)'Oiisttlhe 
.t^ur&dKitions>(irfadB>elairlii;  ibnrily, 
')'lUt>«be^aloceibnLwastiii«t,tsT«lid 
»-iOQiiaocotintc  Afirthiie'^jdiifaiisihbtof 
t.titfo  .of  )the')polLt  <Atrkdiv.ar  ike 
ifchai^tt  Qfnlbe  >^#esitiiBg  sfiicer  ; 
-da6tly^jtJMHb)thfi>iiivanditiote)  droiirt 
rwai9  bot  dbMl«e4'<buli:i«aiiy^ad- 
jOuriied)  Jbfnthfllfl^missalfaf  Cbe 
-Isiiiteva  to  inset-  kg^hixpn  jB>firdih 
"supmsinuh    \ne  iyidngioy* ,  ^^Stke 

'*-■     (1    -.(K.ijivi..    h  ,1  /    .'Bnge  1 
2«fij  iaJoc^aBbAirbellcrrghvero- 
t'ingTTid.>re^]atiiigiith^  pirifih>of 
dPaddm^M^it  wiks  endktted; that 
mo  lYbad  )iihidij>h^dj'(not  jiw|9n 
repaUeAtby  lhQ>p2ll:^h  should  be 
'  rspairad'iodrMlf  jtthe^nparobhaal 
-iiindi^    Until  <  isudu i.roadrr^btdd 
have-iMsni  itor^ejaedl  by  ltiW>  Bur- 
'  vtyors#<  and  iiseFtifiediby-s  them' Ito 
'haveliieen'prcipteliy  faaptaed}  c4d- 
ladnfi8^,]nMe^iandi  dsainod^dae 
^  tlierjorieybrs.ilk)  bei  Appointed 
•by  ifthe  vestvJF,iiand>«ki0by!'the 
freeholder  or  4iis>'le88ee«'  A  toad 
had  been  set' out  by  ihe- pro- 
prietors for-' the  purpttse  of  iet- 
ting  the  frontage  of  5660  feet  as 
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•  nii'tl  5  .'jIvr.bHt^  li.di  , '>'">!  '» »•  ^ 
UibnAdhs^'  girfauikL.iiEfgl^^h^es 
.Ah8d.bee»^jbiiik,(iaiid;weMl  infaa- 
.iblle[d^  ^t«d\ftKr«Hlc|f^ti.«ait»ke8 
r 'resected.  The  road  had  been 
<  jfotrisd^'ioan^i»cSfld;:afliad«»  tind 
i:dra»ifed^#idiased  by  tbetpbb)ic 
j  fob  •  isbc  I  (months  ;^  and'  i  nhe  i  Me- 
.jkhoider.«nd*<iiis'4dB8fte>^had)  «p- 
./,|Ktoted  a  surveyor,  joMlirdqcMred 
the.teUKyi  td»  a|>pUnt,'(Knv««^litiQh 
''they  refused  to  do.  The  Court, 
i>'in7ih«i)eiiefli:i9e-ioT  dcsidisoeelibn^ 
.i<teftiBM  tbii^ntiwinipodMiMiSKto 
oithevviefifeBf^  itp  >o«nf^fthte<!to 
-lappoift'^sorvcydcv  iwalmiiehcms 
tRibcdiri  appsiiqtilddnAj  irsttM>Mkave 
!itUst>(e0cet;TDf  >thrawiDg(i  «r  4he 
.vparishv€helxinfon{(0ft|0epaitfintt  a 
VH[>oad  which  Iwahld^  bd  vot^mly 
ij  it)F>i^  heMiJb  «fithtt(|>ob)ic/'bult 
infiit'//tUe>'^eda&ii'jbdiieM'  oH  the 
jifioeheMe^  xidrbigl  Ui^ntitiie  ^is 
V  rbai}d|i^  ^  wen$>  t  <  er^tmig;'  >  <   fFhe 

t>lEl^/10»(ir.4*.  i  »''):i"  '"■  '^Psg<e4e6 
2U ^A>riBitedipafi8hi9Heriias  ari^t 
.ltoiiaiiBde(«>ilfliie>tabcodtits'of  the 
» cxpendiiu»  of: thei  parish  monies 
t.keptft'by  guaiidMbtf'df  the-poor 
I ji|>pdihttid  under  i2fi  Owfi;-  c.  dS., 
•>:iaid.>this  :€ou9ti|^rant^d  a'^man- 
,  )ddmns))  tfr^t)le^tgUBrdansv'  '^te. 
\  c^fAm^di^'  ti^  «aiiow.^sUtli<iin- 
.  isp^dioDj  \{ReM  ^  ^J^  Qut^dianSf 

GreiaiT^ringddnriM  ikt'County 
vidfBerks\Ei  10'G.4\         v    541 

.1.         I    ..;    1       :•       m:\       f  O-l   n        .  C        , 

;  f AST£|l^  Xf^pl,  S#y^^I 

I(  A  ^^^r  isiHablck  iftitivspass  for 
4Ni^  {M»t«.donei.by  dnsinevtantiin 

.^(l|id«c(Hiim^)^e9rtic£ttiiig  liis.«r- 
fdekif  wtehtosdinaryr -cava;!  4ind, 

.('tiliere£lr»^H.wk«6.ia('>tnaster,ittir- 
.depedia.^serrbiltjko'^lay  *da#n  a 
quantity  of  Irubbisb  near)  his 
neighbour's  wall,  but  so  'tkat^  it 
might  not  touch  the  same,  and 
the  servant  used  ordinary  care  in 
executing  the  orders  of  his^  mas- 
ter, 


Vn       MCOLTGAGOR,  fte. 


OUTSTAHmiD  rnSSM. 


'teiv  'b«l  iome:  of   tiie  i^liblsh 

•  nfituraUy  ran'  •  agam&c  the  #adl : 

HMy  that  •  the  waster  watita^le 

irttnespasa.  '^Gregory  v.  Pip&f\E. 

9«  Thc^sasntnak^Juiwdictioft givba 

ta  justicei  by  the  4^0.«;  <»94. 

«•  3.  tetahdfr  oaly  to  oasev  v^htre 

'  *tiieiielation  of  master  and  servant 

'  ^tlst«{    atid j  t'  tbeJrefbv^r  *  ^  wKers&c 

.(4.  had  V^obcvaot^dirith  \0.  <to   ! 

^build*iiwaUforMa  ««vialfii  ptice 
>  M^blAM^  eiirtainitkliie^'MdJMmhg 
Hparibmied  ((kart'df '  thA  iratkOre- 
o'foied  io>  o0ttipiM^^«C(  (flite  <«ra8 
i >liald<ii4t «o>b0<^kHiii  thbsuiltke, 
'  *dnd'tiiafctf«iagisl»ataWiio -aiftfed 
)'Q|)on>tbe!  aoai^im  lofiBi  and 
.  i:ohvict^  abd  c5oaimiltied  AV^to 

'priaoHy^wa*'  liabletiak  $m  aeti^  for 
"fttao  ikft||piisdnttieiit;'i iiamUMltfr 
-  y.  Grhdmi^fL  10t6^.4>^'    <•*  628 

MSRSeV  Aini  tR-WteEt  K'Atl- 
'       GA-rtON  «<WtfPANY.     ' 

.,  ,,     ,  Ste  Tqmt^<KrK,.%  : 

.     ■  I     '•  "     1.     .•  ■!.   -■■  'I.  i         .  •!  >  .r 

'    MONEY   HAD'  AND  R«i 
•^  CElVEtr. 

.5^  As8VHjr.sxT*.  ^Bamki^opt,  11. 
MORTGAGaR  AND  WORT- 

'   'Sif^'BoND,  4,     Devise,  2!, 

]i«  A  4Pnof|«^g9a  .haviogi  gj^en  no- 
>  .tMSia  to  Uie.M»4iU8  holditig  the 

*^iiM|r|gag«dipr^Sjsa^mid9r  leases 
u  graffi^d «.  by  Hh^  .ttiQ?<^ago»„  after 

'  M^  $Oiyrtga09»  i»  i  eqtOled;  to:  re- 
.^o^Q  yfvomj  4bQsa!  t^aaaas'  >the 

.  .r^nti  ac^^aajly  4ue  fl$  the  time  of 
.1  d^enpiiQd,  a<iw«UaiLthpaft  which 


And  wheFe   sach  renta  bave 

been  received  by  the  agent  of 

the  /iiiqifg^ocf  (nftf  riifais)  >bank. 

ruptcy»  and  were   not  actually 

paid   oiar,  beAd'  tii4t  the  agent 

might  retain  such  rents  in  order 

' 'to^ayth^  inte^eift  ac^t€iiii|tf  kiac^ 

' 'otf'i(fb^^mtfM!ga)^b  «^'' thb'^ibort- 

<  '^gi^,  wh^  hicd'^uirtfd'  hlsd  to 

''  do'lo^^  avk^fitl^ti  th^i  tti^Mes 

<'  idMld  not  Ufko^^  IbtNik  '  P^)e 

-^•!l/:a*W'C4  4itiJ-'"!  'Page?i5 
-""-NBWE"MAVlGAtK»lv  ' 

•    l.l    Ul     Vl    >.i.       -1      ■!<     t-  .'.  •! 

.-.,,  ..i,u  .,'«fiTwWS|.i.%  V-'-. 
-../■- .1.  ^iNBWi-TRI'AIiJ'  '■•  '• 

oi.^.'.oi','."  NONSUIT.'  ■" 
Sto  Executor,  5. 

NOTIETCATKW  OP  ftLOCK- 
ADE. 

,•.   .„  i£«M,|H&yBANci»St' 
•      NOTICE  OP  ACTION. 

l^djitt:  Ot  Dpci^ARATiON. 

&eBRACTi<tk,.i(.' 

I 

.      NOTICE  OF  TRIAL. 

^  Stfe  Practice,  11. 

..JJimSAJ^CE,  , 

See  Action  on  the  Case,  K 

-1  ,  '  .  • 

OUTSTANDING  TERM. 

I      .     See  EsmovuMfiTt  I. 

NOTICE 


pjMiismoNasii; 


PARTNERSHIP.       9T9 


•r         ;  .  .,1 

NOTICE  OF  ACTION. 

By'*  tb«,  "»ol  7*8.  <?»  4rti'i c,  39.  .for 
,..iiilllici<^u9  .  iniur.y.  lo;  .prpp^rlyt 

t  ag9iq«t  ^^jj.per^i^fpr  axiy  j;bipg 
..  i^on^.tp  pursuance  Qf){h§^  ^PUPO- 
tice  in  writing  of  such  action,  and 
the  cauyt  t^^f qf^i  i^^i  be  given 
to  the  liefendant  one  calendar 
month  before  the'  commencement 
of  the  action :  Held,  in  an  action 
brougitM  ib^ .  44  /wJjo^  jfuri  515:  sup- 
posed /naliciou9  injury  to  pro- 
perty bad  been  ^  taken  into  cus* 
tody  by  B,^  who  bona  fide  be- 
lieved ik^Vh^iWnSf'AC^g  in  exe- 
cution of,  the  act^  that^.  was 
entitled  to  notice  or  action.  — 
Beechey  v.  Sides^  T.  10  G.  4. 

i      V     .; /     Page  806 


» '  • 
1.  A  rated  parishioner  has  a  right 
to  inspect  the  flccduncs  of  the 
expenditure  of  the  parish  monies 
kep^ibjri  guarcVans  .ofi  tthar  poor 
appoin^^d  under  2^  G.2.c*S3»; 
and  this  court  granted  a  man- 
,da»qu^  tQ  tl^e    guardia,p^,  .  ^c„ 
commanding  to  allow  such  in- 
spection. lUs  Vb  ,7Yie  Guardians, 
Churchwardens^  and  Overseer^  of 
Greal'FartingdottyE.^  lO'G.  4. 
.       .         541 


PARTNERSHIP. 
See  Attorney,  2.    Eviobnce,  5. 

1.  Where  one  or  several  partners 
in  a  banking  house  drew  a  bill  in 


uU9,0wn  Mama  upon  a  third  party, 

who  .accepted  the  same»  upon 

.CMiditioii  that  ih«i  drawer  shoold 

.  ^ provide  fqr  the ^ama- when  due: 

.  Held,  that  all  the  partners  ia  the 

.,  tei)king  .firin>>co|tld  «iH  recover 

ion  thje  \h\U    \Bpai&<m^  mHd,oth%rs 

xS,\Chmaan,:   ii«iiaG.i94.     . 

%\  *A.fB^  and  C.  carciod  op  trade 

otin;parliiarsbipi;aod>4<*  was  glso 

>Jii;|  partn^ffshipn  with/  D.  >    A^t 

J  beiing)iiid/BbMd<  to.tha  firm  9i*iA. 

jB.wtid  Cii b«fora ijha^ disM»iiilJpn 

V,  cif  tbat  partoel»»bi^»  uiiko^woito 

,  >]Oi«)ipddrfl«dai)iUimltpfiidto«fer 

t.  inQPaji  {MQ9^Pgiiot  ^-and  iD.) 

;,ji»  discharge. ^.«ba  private 4ebt 

,,rd)|e  (r^m  A^xlQiJ*  J&;  and  C, 

u  as4  taaoMdiateliri  aftetJi^ardai  in- 

..  .d^jed.theffame.biU  14k*  crfidilor 

^:Lof  the  firm  o£'A'  S.  f^CL .  The 

partnership  between  A.  B*  and 

ai^vif^^  beep  d^ssolyed:  Ifejd, 

that  4;  and  p^  jcpiM  nor  main^ 

tain  trover  against  B.  and  C.  for 

the  bill;  nev  aaaunipsil^  for  the 

money  paid  bv  A>  out  of  the 

1  ft^da  pf^A^fLp^  ffy^  A.,  Bp  9^i 

C,  kv  di^b4?8P/tf.M  private 

debt. 

A,  fed  D.-hatitig  ailerwards 
become  bankrupt,    it  was  held 
t\i^%  x^kt  as^ign^es/ could,  not 
maintain    ^ch.  aptjons.     Jones 
and  Others,  Assignees,  v.    Yates 
dnd  Another,  >£.  lO^G.  4.  ^    6^2 
S.  It  being  in  contemplation  to  form 
t  ciohhpafiy  fbr  Ifisttl1ftig»  wh?slUy 
the  following  pfdspbctus  was  is- 
sued in  JVa^  182^ :  t-  *'•  The  con- 
ditions upon  which  this  establish- 
ment is  fbrnved,  ara,  the  oonbera 
will  be  divided  in«o  twenty  shares 
f»f  lOOt^each,  frre  of  which  to  •be- 
long xo^  Ai  jB.v 'ihe  f6(iader  of 
>  th^  work^,  th«  otter  fifteen  aub- 
ftcHbara  to  pay  ih  theii^'subscrip- 
:  ^  tioni  4io'  Momiv.'  Mds9  it  Co., 
-baakers;  Lwderpool^  in  such  pro- 
portions as  may  be  tailed  for. 

The 
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PENAL  ACtlON. 


The  concern  to  be  under  the 
management  of  a  committee  of 
three  of  the  subscribers,  to  be 
chosen  annually  on  the  10th  of 
October:  ten  per  cent:  to  be 
paid  into  the  bank  on  or  be- 
fore the  l8t  of  June  nest:" 
Held,  that  this  prospectus  im- 
ported only  that  a  company  was 
to  be  formed,  not  that  it  was 
actually  formed ;  and  that  a  per- 
son who  Bubscribdd  his  namfe  to 
this  prospectus,  «»d  who  was 
present  at  a  meeting  of  sub- 
scribers when  it  was  proposed  to 
take  certain  premises  for  the'^^ur- 
pose  of  carrying  on* the  distillery, 
which  were  afterwards  taken,  and' 
solicited  others  ta  become  share- 
holders, but  never  paid  his  sub- 
scription, was  not  chargeable  as  a 
partner  for  goods  supplied  to:the 
company.  Bourne  >f.  Freetk^  T* 
10  G*  4.  Pagd632 

4.  In  an  action  brought  to  charge 
il«  as  a  partner  to  a  tradipg'com- 
panv,  a  witness,  whoj  by  other 
evidence  than  his  own,  appeared 
to  be  a  shareholder  in  the  com- 
pany, was  held  to>  be  competent 
to  prove  that  A.  was  a  partner. 
HaU  V.  Cwrzon  and  Others^  T. 
10  G.  4,  646 

PATENT. 

Where  a  patentee  of  certain  gas- 
apparatus,  between  the  time  of 
taking  out  the  patent  and  enroll- 
ing the  specification,  made  cer* 
tain  improvements  in  his  appa- 
ratus, and  in  the  specification 
claimed  the  machine  so  improved 
as  his  invention :  Held,  that  this 
did  not  afijpct  the  validity  of  the 
patent.  Crossley  v.  Beverley,  H, 
9&10G.4.  63 

PAYMENT. 

See  Bankrupt,   1.    Principal 
AND  Assent,  2. 


PENAL  ACTION. 

1.  By-statuve  SG.4.  eA96.  s.65. 
no  trtistee'  df  ainy  turnpike  road 
shall  enjoy  any  office  or  oiace  of 
prbfit  -imdet'  any  act  or  parlia^ 
merit;  in' Execution  of  winch  be 
shall  have  been  ajipbfnted,  or  act 
as  tfBstfee;  'BB^d  if  iBtay  person, 
after'hflti^li^'  been  appointed  a 

'  trmsA'r€T'6T  trustee,  shall,  with- 
oiit»  hi^ln^  first '^ly 'resigned 
suclf  office  at  some  meeting  of 
the  trusties  oflM  road,  hold 
any  such  <»ffice,  he  shall  forfeit 

'  lOOl.  :■  Held,  that  k  trustee  who 
accet)t\ftd  the  office  of  treasurer, 
but  allowed  'another  t6  receive 
•  the  r€^ts  of 'the  tolls,  and  never 
made  a  pi'ofit»  was  Hable  to  the 
penalty  if  thi  dffice  yielded  any 
profit:  •  De  Lane    v.  MUicoaip 

'^&M)«.4.  PageSlO 

2.  By  statute  10  H:  8:  it  h  enacted, 
that  no  person  shall  practise  the 

'  faculty  of  phyfeic  within  the  city 
of  Londdt,  or  s^ven  miles  there- 
of, unless  licensed  by  the  presi- 
dent^  college,'  and  commonalty 
of  the  faculty  of  physic,  under 
the  penalty  of  5^.  for  every  month 
he  stiall  exercise  the  i^ame  faculty 
without  being  so  licensed :  Held» 
in  an  action  of  debt,  brought  to 
recover  penalties  incurred  under 
this  act,  that  thd  plaintiffs  would 
be  entitled  to  costs  if  they  suc- 
ceeded ;  because,  where  a  right 
is  vested  in  an  individual  or  cor- 
poration, the  withholding  that 
right,  and  thereby  compelling  a 
party  to  sue  fbr  it,  is  an  injury 
for  which  damages  may  be  reco- 
vered, and  consequently  that, 
under  the  4«/a<r.  1.  c.  S.  the  de- 
fendant having  succeeded  was 
entitled  to  costs.  The  President 
and  College  or  Commonalty  of 
the  Faculty  of  Physic  in  Londonr. 
Harrison,  £.  9&10O.4.  524 
PLEAD- 


PLEADING. 


d8| 


PLEADING. 

,Th.e  qwi^i.tjou  oi  la  ^odinQar  re- 
'.  .citing  tbat  tlji^  obligor  bed  been 
r.,  iHHPJQiftte4^^^urer  fLi^i  receiver 

„.  i^Qxle  fpr  rf?«i,  90untv»  wpon^  his 
i,igiyi*g:W?wrAty,t«  tbp.al^rk  of 
..(,^e  p^fi^  ^r.iibe  d^e  ftn4  fiMth- 
l^  fyl  excj^utwm,  of.  tbe  ftr^te.  re- 
, .  ppsf4  in  bim  Qccordiog  to  the 
;  ,f^tal\4e,/w,^siAhsLt   tb^   obligor 
,,,  sho^]<)pllWb^o.>he.wasi  tjUevetP  re- 
.   ,,qui9«4  by  the  JiMlc^ .  of  the 
.  .tfieftoe  ftBseiii^bled  at  imarter  ees- 
.  «iQi)9r,or.  tb^.Diajor.  part  of  them, 
,QV.]f^i  any  cAnKuitteie  of  tbe  i^aid 
.     magistrate^  duly  appoihted.for 
.   .tbal.purppse  b^,  ai)y  order  of  the 
..  .said  p9ixtt  ..of  .quarter  sessions 
...fDow;  i9s^Q,,<9C  hereafter,  tp,  be 
ixMidc^  well  ai)d:tri|)y  acpcMiAtj  for 
all  6i|m8  of  monfsy.*  veoqived'  by 
.  Jbim  bjr  ijeaao^  QT,  on  accoiii»t  pf 
.  !  his  office ;  aad  also,  if  the  obligor 
, ,  ah(>^ld  faithfully  perform  ,all  :the 
trusts  reposed  Jq  him  by  virtMe  of 
his  s^td  ^pointipeDt :  Held^  that 
,    by  ,tbe  condition  of  this  bond  the 
,    county  treasurer  was  bound  to 
ac(?ouQ^  for.  monies  received*  by 
.  hi9i  in  .discifaxg^  of.  duties  im- 
pfosed  oa  bim  by  ^qls  of  parlia- 
.  ment.  passed  subsequent  to  the 
}2(ir.2.  .c.29.1  which   required 
that  the  county  treasurer  snould 
.giye^  sufficient  security  to  be  ac- 
countable for  tbe  money  paid  to 
bim  10  purauan^  of  that  act, 
and  for  the    due-  and    faithful 
execution  of  the  trusts  reposed 
in  bim ;  and.  that  a.  breach  of  the 
condition    was,    8uffi<ciently    as- 
signed)  which  stated   that   the 
defendant,  while  be  was  treasurer, 
received  divers  ^ums  of  money, 
and  that  he  was  required  by  the 
justices  at  sessions  to  account, 
but  did  not  dp  flo ;  it  being  unne- 
Voi^JX.     . 


cessary  to  allege  that  he  bad 
1 1  betttoreqitired  by  wi  order  of  the 
h.  o0UrS^of -qoartep  sessions,    the 
f  •  words  in  &e   condition   at  the 
u   bond,  'f  by.  any  order  of  the  said 
Ml  court.  :of  qoartcv  sessions  aow 
.  •  made,  tor  hereafter  to  be  ma4e»'' 
.  applying  only  to  the  appointment 
'  :of  .a  committee^  and  not  to  the 
''I  /requiqilion    by  the  justices^   to 
f,>  accounCj    .  Fart  vw  HolUsf    H. 
.>9&10Gi4.    .  PageS15 

.2.  Wberea'stibinisnon  to  die  award 
"   'Of  tWo  ^persons  authorised  the 
.  u>pointment  of  an   umpire  .  by 
.)  them  if  they  should  disagree: 
•  Held,  that 'they  might  choose  an 
^thpiiie  b^ore  they  entered  upon 
•theiiii|uiK«.  The  deektration^  on 
•   .this  ttwand  made  under  this  sub- 
■  mission,  after  stating  the  choice 
.    jof  aa  MjK^uei  alleged  that  the 
aibitratoi)s  and  umpire  made  the 
.    aWacd^  Held^  that,  taking  .the 
V.  wbol^' together,  it  was  substan- 
>.tiaUy  an  .kllegation  that  the  Um- 
pire made  the  award.    Bates  v. 
,  Gooke^  E.  10  G«  4;  407 

6«  To:  debt    on.  bond    defendapt 
>  pleaded^  that  after  the  bond  was 
;    executed  he  became  bankvupt ; 
that  nine  tenths  of  the-  cvf  ditors 
assembled  at  two  meetings  called 
pursuant    to    the  6G.  4.  c.  16. 
s.  1S3.  and  had  agreed  to  accept  a 
composition,  whereupon  the  com- 
mission was  supers^d^d,  and.thlU 
..  he  had  been, alw;fys. ready  and 
offered  to  pay  the  composition  to 
the  plaintiffs ;  but  ^  did  not  aver 
that  the  plaintiffs  were,  present 
.    at  the  meetings,  .or  had  agreed 
to  ta)ce  the  cpmposjtioq^.  px  bad 
proved  .un^er   th^  commission: 
Held,  that  this  plea  was  not  an 
^  ^answer  to  the  action. 

Defendant  further  pleaded, 
that  before  the  bond  was  exe- 
cuted he  was  indebted  to  M.  J. 
and  various'  other  persons,  and 
being  insolvent  i^eed  w;i A  them 
SS  to 
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to  pay  a  composition,  and  they 
agreed  to  release  him.  That  se- 
veral creditors,  relying  on  that 
agreement,  executed  a  release. 
That  plamtifis  afterwards^  as  trus- 
tees for  M.  J.,  obtained  and  ac- 
cepted for  the  residue  of  the 
deot  the  bond  in  question  by 
fraud  and  covin,  without  the 
knowledge  or  consent  and  in 
fraud  of  the  other  creditors.  Re- 
plication, that  the  bond  was  not 
obtained  by  fraud  and  covin  as 
alleged.  The  jury  having  found 
this  issue  for  the  defendant,  judg- 
ment non  obstante  veredicto  was 
entered  up  in  C.P.:  Held,  on 
vnrit  of  error, .  that  the  facts  al- 
leged did  not  shew  fraud  and 
covin,  inasmuch  as  it  did  not 
appear  that  the  giving  of  the 
bond  was  connected  with  the 
agreement  for  the  composition; 
and  that  the  defendant  could  not 
give  evidence  of  any  other  fraud 
but  that  which  he  nad  averred. 
Tuck  V.  Tooke  (m  Error),  T. 
10  G.  4.  Page  437 

4h  Where  a  bond,  af^er  reciting 
that  A.  Bn  was  colonial  secretary 
of  TohaffOy  and  had  appointed 
C  D.  to  be  his  deputy  to  execute 
the  office  and  receive  the  fees,  in 
consideration  of  his  paying  there- 
out to  A.  B.  the  aoanual  sum  of 
4501*  by  equal  half-yearly  pay- 
ments, was  conditioned  for  the 
punctual  payment  of  that  sum 
(without  saying  **  out  of  the 
feea**^;  and  defendant  |)Ieaded 
that  the  bond  was  given  in  pur- 
suance of  an  agreement  to  pay 
that  sum  ai  all  events;  upon 
which  issue  was  taken,  and  found 
fbr  ttie  defendant:  Held,  that 
even  supposing  the  agreement 
to  be  inconsistent  with  the  lan- 
guage of  the  bond,  it  was  compe- 
tent to  the  defendant  to  plead 
and  prove  it,  in  order  to  shew 
that  the  bond  was  given  upon  an 


illegal  consideration;  and-  that 
the  fact  found  by  the  jury  shewed 
that  the  bond  was  illegal  and 
void,  by  virtue  of  the  statute 
49  G.  S.  c.  126.  Grevitte  v.  At- 
kins and  Another^  Executor  and 
Executrix,  E.  10  G.  ^,   Page  462 

5.  To  trespass  quare  clausum  fre- 
git,  the  defendant  pleaded,  first, 
not  guilty ;  secondly,  a  right  of 
common ;  thirdly,  a  right  of  way. 
The  plaintiff  took  issue  on  the 
plea  of  not  guilty^  and  traversed 
the  rights  of  common  and  way ; 
and  new  assigned  to  the  second 
and  third  pleas,  that  the  defend- 
ant, on  other  occasions,  and  for 
other  purposes  than  those  men- 
tioned in  the  special  pleas  com- 
mitted the  trespasses  complained 
of.  Defendant  in  his  rejoinder 
took  issue  upon  the  traverse  of 
the  right  of  common  and  right  of 
way ;  and  withdrew  the  plea  of 
not  guilty,  so  far  as  it  related  to 
the  trespasses  newly  assigned, 
and  suffered  judgment  by  default 
to  the  new  assignment.  At  the 
trial,  the  issue  on  one  of  the  spe- 
cial pleas  was  found  for  the  de- 
fendant, and  the  jury  assessed  the 
plaintiff's  damages  on  the  new 
li^signment  at  5/«:  Held,  that  the 
defendant  was  entitled  to  the 
costs  of  the  trial.  Cross  v.  John" 
son,  E.  10  G.  4-  61S 

6-  TVespass  for  breaking  and  enter- 
ing the  plaintiff's  close  and  tread- 
ing down  the  grass,  &Ct  and 
breaking  and  destroying  the 
hedges  and  fences  of  the  plain- 
tiff, &c.  The  defendant,  as  to 
all  the  trespasses,  pleaded  that 
the  plaintiff's  close  was  parcel  of 

.  the  manor  of  C,  and  that  a  cer- 
tain messuage,  and  four  acres  of 
land,  with  the  appurtenances,  at 
the  said  several  times  when,  Ac 
were,  and  from  time  immemorial 
had  been,  within  and  parcel  of 
the  said  manor  and  hundred|  and 
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a  customary  tenement  of  that 
manor ;  and  that  within  the  said 
manor  there  was,  and  from  time 
whereof,  &c.  there  had  been  an 
ancient  custom  thai  every  cus- 
tomary  tenant  of  the  said  custom" 
ary  ienementy  with    the   appur- 
tenances, should  have  common  of 
pasture  upon  the  plaintiff's  close. 
That  J.  S.  being  seised  of  the 
said  customary  tenement,  having 
occasion  to  use  his  common  of 
pasture,  entered    the  close    in 
which,  &c,f  and  put  his  cattle  in, 
and    because    the    hedges    and 
fences     had     been     improperly 
erected,  threw  them  down.    Re- 
plication, denying    the    custom 
for    tlie    customary   tenant    of 
the  said  customary  tenement  to 
have  common  of  pasture,  upon 
which  issue  was   joined.     Plea 
second,  a  prescriptive  right  of 
common  of  turbary  in  respect  of 
said   customary  tenement,   con- 
sisting of  a  messuage  and  land. 
Replication,  denying  the  custom 
in  respect  of  such  said  customary 
tenement,  upon  which  issue  was 
joined,  and  new  assignment,  that 
the  defendant  entered  for  other 
purposes  than  those  mentioned 
in  the  plea.     It  appeared  in  evi- 
dence, that  at  the  time  of  the 
plea  pleaded,  there  was  an  ancient 
customary  tenement,  consisting 
of  a  dwelling-house    and   out- 
buildings, garden,  and  a  small 
quantity  of  land,  the  customary 
tenant  whereof  had  immemorially 
enjoyed  such  common  of  pasture 
in  the  plea  mentioned ;  that  for 
many  years  the  defendant  had 
been  such  customary  tenant,  and 
in  1812  had  built  a  new  dwell- 
ing-house on  a  part  of  the  gar- 
den ;  that  both  the  old  and  new 
dwelling-house  continued  to  be 
occupied    till    1828,   when    the 
former  fell  into  decay,  and  was 
abandoned  by  the  tenant,  and 


then  remained  unoccupied  until 
it  was   finally  pulled    down  in 
1825,  from  wnich  time  there  had 
been  no  dwelling-house  on  the 
tenement,  except  the  one  built 
by  the  defendant  in  1821.    Dur- 
ing the  years  in  which  both  the 
old     and     new  dwelling-houses 
were   occupied,    the    tenant  of 
the  former  continued  to  exercise 
such   customat-y  rights    on  the 
wastes  of  the  manor  in  respect 
thereof  as  he  had  before,   and 
during  that  period    it    did  not 
appear  that  the  occupier  of  Uie 
latter  had  exercised  any  custom- 
ary rights  on  the  wastes  of  the 
manor  in    respect    thereof,  but 
since  the  new  dwelline-house  had 
been  alone  occupied,  the  cus- 
tomary tenant  of  the  tenement 
had  Claimed  and  enjoyed  all  the 
same  rights  in  respect  thereof  as 
had  been  claimed  and  enjoyed  at 
any  former  period,  and  amonff 
others,  the  customaryright  stated 
in  the  second  plea:  Held,  that 
upon  this  evidence,  the  defendant 
was  entitled  to  have  the  issue 
joined  upon  the  right  of  common 
of  pasture  found  for  him  in  re- 
spect of  an  ancient  customary 
tenement. 

It  appeared  that  the  defendants 
committed  one  trespass  by  break- 
ing down  a  large  portion  of  the 
fence  which  was  standing  upon 
the  plaintiff's  close,  which  the 
plaintiff  had  then  newly  erected 
upon  the  common,  and  that  the 
defendants  did  so,  really  intend- 
ing to  assert  and  preserve  their 
rights  of  common  of  pasture  and 
of  turbary ;  but  that  they  broke 
down  much  more  of  the  fence 
than  was  necessary  for  the  con- 
venient ingress  and  egress  of 
men  and  commonable  cattle,  into 
and  upon  that  part  of  the  close 
which  was  inclosed  by  the  fence, 
and  that  they  did  not  intend,  at 
S  S  2  the 
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the  time  of  committiog  the  tres- 
.  paMy  to  exercise  any  of  the  said 
rights  of  commoQy  nor  had  they 
.with  them  any  commonable  cat- 
tle: Held,  that,  upon  this  evi- 
dence the  defendants  weire  enti- 
tled to  have  the  issue  found  for 
them,  upon  the  ple»  of  '^  not 
guilty''  to  the  new  assigno^ept. 
Q^8Bre,  Whether  the  4efendants 
were  entitled  to  »have  the  issue 
on  the  right  of  oomipon  of  tur- 
bary found  for  ti^m  ?  4rlett  v. 
Ellis  and  Others,  T.  10  Q.  4f 

,...,,     Page  671 

7.  Case  by  a  reversiqner ;  qf  a  bouse 
in  CiUa^riA  ^igfiipst  th^,owner  of 
the  adjoining  house,  for  pulling  it 
down  without., shoeing  up  the 
plaintiff '«  house,,  in  pons^quence 
whereof  it  was  jippaired,  and  in 
part  fell  d^wnc  Held,  first,  that 
upon  this  declaratidh  tb^  plaintiff 
could  jdot  recover  qn  the  ground 
of  the  defendant's,  not  having 
given  notice  Xhat.  he  was  about 
to  pull  down  his  house,  that  not 
being  alleged  as  a  cause  of  the 
iitlHiry.;  secondly^  tljiat  as  the 
plaintiff  had  not  dleged  or  prov- 
ed ^ny  right  to.  have  his  house 
supported  hy  th^  defendants,  he 
was  bounds  protect  himself  by 
shoring,  aod  could  not  complain 
that  the  defepdant  had  neglected 
it.  Peyton  and.  Others  v.  The 
Mayor, and  Commanalti/  qf  Lon^ 
don,'as  GawrnoKs  ofSU  Thomases 
Hospital,  T..10G.4,..  725 

8.  A  demise  l^y  a  tenant  from  year 
to  year,  to  another,  and  also  to 
hold  from  year  to  year,  is  in  legal  - 
operation  a  demise  from  year  to 
year,  during  the  continuance  of 
the  original  depaise,  to  the  inter- 
mediate landlord,  and  is  properly 
80  described  in  pleading,  although 

.  at  the  time  of  making  the  con- 
tract no  such  qualification  is 
ipentioned*  Pike  v.  Eyre  and 
Others,  T.  10  G.  4.  909 


POOR  RATE. 

See  Appeal,  1. 

]  •  The  rent  is  the  criterion  of  the 
value  pf  the  occupation  of  land ; 
and  the  proprietors  of  a  canal 
are  rateable  for  the  sum  at  which 
it  would  let,  and  not  for  their 
gross  receipts  minus  their  ex- 
ppnces.  The  King  v.  The  Trus- 
tees  qf  the  Duke  c/  Bridgevoater^ 
//•9&10G.4.  Page  68 

2.  By  an  act  of  parliament,  certain 
persons  were  authorised  to  make 
the  rivers  Mersey  and  IrooeU 
navigable  from  Z..  to  i/.,  and  to 
maintain  such  navigation ;  and, 
for  those  purposes,  to  clear, 
cleanse,  scour,  open,  enlarge, 
or  straighten  the  river,  and  to 
dig  and  cut  the  banks,  and  to 
make  new  cuts,  trenches,  or  pas- 
sages for  water  through  lands 
adjoining,  and  to  build  bridges, 
sluices,  locks,  &c.,  and  to  do  all 
other  things  necessary  for  mak- 
ing and  maintaining  the  navigable 
passage,  first  giving  satisfaction 
to  the  owners  of  lands ;  and,  in 
consideration  of  the  expenses  to 
be  incurred,  the  undertakers  were 
authorised  to  take  for  their  own 
proper  use  and  behoof  certain 
tolls.  The  undertakers  made 
the  river  navigable,  scoured  and 
cleansed  the  same,  and  purchased 
lands  for  towing-paths  and  cuts : 
Held,  that  they  were  not  liable 
to  be  rated  to  the  poor  for  land 
taken  for  the  purpose  of  the  navi- 
gation, because  they  were  not 
occupiers  of  that  land,  but  had  a 
mere  easement  in  it;  secondly, 
that  they  were  liable  to  be  rated 
for  the  new  cuts;  thirdly,  that 
they  were  liable  to  be  rated  for 
the  wears,' locks,  and  dams  erect- 
ed on  their  own  lands.  The  King 
v-  The 
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V.  The  Company  of  Proprietors 
of  the  Mersey  and  Irvoell  Naviga^ 
tion,  H.9&10G.4f.      Page  95 

S^  By  an  act  of  parliament  certain 
persons  were  authorised  to  make 
the  river  Avon  navigable  from  B, 
to  if.,  and  to  maintain  such  navi- 

>  gation  ;  and,  for  those  purposes, 
to  clear,  scour,  open,  enlarge, 
or  straighten  the  river,  to  dig 
and  cut  the  banks,  to  make  neiv 
cuts,  trenches,  or  passages  for 
water  through  lands  adjoining ; 
and  to  build  bridges,sluices,]ocks, 
&c.  and  to  do  all  other  things 
necessary  for  'making  and  raam- 
taining  the  navigable  passage, 
first  giving  satisfaction  to  the 
owners  of  lands ;  and  commis- 
sioners were  appointed  to  settle 
what  satisfaction  every  person 
should  have  for  ^uch  proportion 

.  of  his  lands  as  should  be  cut, 
dug,  removed,  or  made  use  of 
for  carrying  on  the  undertaking, 
and  to  settle  what  proportion  of 
such  purchase-money  or  satisfac- 
tion every  person,  having  a  par- 
ticular estate  or  interest  in  any 
of  the  premises,  should  have  for 
his  respective  interest;  and,  in 
consideration  of  the  expenses  to 
be  incurred,  the  undertakers  were 
authorised  to  take,  for  their  own 
proper  use  and  behoof,  certain 
tolls.*  The  undertakers  made 
the  river  navigable,  scoured  and 
cleansed  the  same,  and  made  a 
certain  cut  and  lock,  for  the  pur- 
poses of  the  navigation,  upon  lands 
purchased  by  them :  Held,  that 
they  were  not  liable  to  be  rated 
to  the  poor  for  land  covered  with 
water,  being  part  of  the  river 
Avon,  because  they  were  not  oc- 
cupiers of  that  land,  but  had  a 
mere  easement  in  it;  secondly, 
that  they  were  liable  to  be  rated 
for  the  cut  and  lock.  The  King 
y.  Thomas,  H.  9&10G.4.  11* 


4.  Where  a  poor  rate  "was  fbade 
upon  twd  thirds  x>f  the  rent  of 
lands,  and  otie  half  the  net  rents 
of  collieries:  'Held,  that  this 
might  be  k  fait  and  equal  Hiode 
of  ratirig ;  and  ai^  the  rate  did  not 
manifestly  appear  to  be  uneqiiali 
the  Court  refused  to  quash  it. 
The  King  v.  Tamlinson,  H.9& 
10  G.  4.  '     Page  163 

5.  A  lessee'  of  il  coiU-tnine,  being 
the  occupiet*,  haVihg'  erected  a 
steam-engine  for  working  the 
mine,  and  >  thereby-  Unproved  its 
annual  value,  is  liable  to  be  rated 
for  subh  improted  annual  value. 
The  King  v.  L&rd  XStanviUe^  H. 
9&10G.4.  188 

6.  The  objects  oF  a  charity  in  the 
actual  occupation  of  almshouses, 
paying  no  rent  for  the  same,'  and 
removable  at  the  pleastfre  of  the 
patrons  of  the-  charity,  are  rate- 
able to  the  relief  of  the  poor,  in 
respect '  of  such  oc^cnpation.  The 
King  v,'A7m  Green  and  'Others, 
H.9&10G.4.     "   ^   '     I     203 

7.  Whete  a  canal  company  were 
authorised  to  receive  sk  avleage 
toll,  for  goods  c^iif^yed  on  the 
canal,  and  in  lieu  of  the'mrleage 
duty,  distinct'  tolls'on  all  vessels 
passing  through  t>wo  locks,  it  was 
held,  that  the  whole  annual  profits 
of  the  locks  were  for  the  purpose 
of  being  rated  to  the  relief  of  the 
poor,  to  be  considered  as  having 
been  prdduced  in  that  parish 
where  the  locks  were  situate,  and 
not  in  the  several  parishes^  through 
which  the  canal  passed,  in  pro- 
portion to  the  length  of  the  canal 
m  each  parish. 

The  annual  profit  is  the  rent 
trhich  a  tenant  would  give,  he 
paying  the  poor  rated,  and  the 
expenses  of  repairs,  knd  the  other 
annual  expenses  necessary  for 
making  the  subject  of  occu nation 
productive,  and  idlowing  him  a 
3  S  3         deduction 
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deduction  firom  the  rent,  where 
the  subject  is  of  a  perishable 
nature,  towards  the  expense  of 
renewing  or  reproducing  it.  Rex 
V.  Latoer  MUlon,  T.  10  G.  4. 
Page  810 

8.  An  act  of  parh*ament   of   the 

9  &  10  fV.  3.  gave  to  certain 
undertakers  authority  to  make 
navigable  the  river  Airef  and  for 
that  purpose  to  cleanse  and  scour 
the  same,  and  dig  and  cut  the 
banks.  By  a  subsequent  act, 
reciting  that  the  legal  estate  aod 
interest  in  th^  navigation  of  the 
said  river,  and  divers  messuages, 
mills,  warehouses,  buildings,  lands, 
tenements,  and  hereditaments, 
were  vested  in  trustees,  they  were 
authorized  by  deed  to  sell  and  con- 
vey in  fee  such  messuases,  mills, 

'  lands,  or  tenements  belonging  to 
the  undertakers,  or  to  convey  in 
fee  by  way  of  mortgage,  as  well 
the  said  navigation^  as  also  all  or 
any  messuages,  mills,  lands,  tene- 
ments, and  hereditaments,  being 
the  property  of  the  undertakers  s 
Held»  that  the  word  navigation 
in  that  act  imported  an  incor- 
poreal hereditament,  aqd.  that  it 
authorized  the  trustees  to  mort- 
gage in  fee  that  incorporeal  here* 
ditament;  and  the  first  act  having 
given  the  undertakers  an  incor- 
poreal hereditament  only,  in  the 
bed  of  th^  river,  they  were  not 
rateable  to  the  poor,  as  occupiers 
or  owners  of  the  river  Aire.  The 
King  V.  The  Undertakers  of  the 
Aire  and  Colder  Navigation,    T. 

10  G.  4.  820 

9.  When  there  is  an  i^peal  against 
a  poor  rate,  on  the  ground  that 
some  person  is  omitted  who  ought 
to  be  rated,  the  justices  at  ses- 
sions cannot  hear  the  appeal  un- 
less notice  of  the  appeal,  and  the 
ground  of  it,  has  been  given  to 
the  party  said  to  have  been  im- 


properly omitted.     The  King  v. 
Brooke,  T.  10  G.  4.      Page  915 
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1.  A  party  in  the  custody  of  the 
marshal  of  the  Marshatsea  be- 
ing brought  into  court,  may  be 
charged  with  a  writ  de  contumace 
capiendo.  The  King  v.  Bailey, 
H.9&10  G.  4.  67 

2.  The  plaintiff's  attorney  lodged  a 
ca.  88.  with  the  under-sheriff, 
without  indorsing  the  place  of 
abode  or  addition  of  defendant, 
and  requested  the  under-sheriff 
to  direct  his  warrant  to  a  parti- 
cular officer,  and  he  would  inform 
him  where  the  defendant  was.  A 
latitat  having  been  issued  against 
the  same  defendant,  he  was  ar- 
rested by  a  different  officer,  and 
discharged  upon  paying  debt  and 
costs.  The  officer  demanded  and 
received  one  guinea  and  a  half, 
and  observed  that  be  might  have 
kept  the  defendant  in  custody  for 
two  days  until  he  searched  the 
office.  The  Court,  under  these 
circumstances,  set  aside  the  ca. 
sa.,  on  the  ground  that  the  rule  of 
court  had  not  been  complied  with; 
and  if  the  writ  were  suffisred  to 
remain  in  force,  and  the*  sheriff 
compelled  to  make  a  return,  he 
might  be  subjected  to  the  peril  of 
an  action  for  an  escape.  Clarke 
v.  Palmer,  H,9&10  G.  4.    153 

3.  A  judgment  for  want  of  a  plea 
cannot  be  signed  on  a  dies  non 
juridicus.  Harrison  v.  Smith, 
//.  9  &  10  G.  4.  24S 

4.  When  a  bill  of  exchange  be- 
came due,  it  was  agreed  between 
the  drawer  and  acceptor  that  it 
should  be  renewed ;  and  on  the 
back  of  the  bill  another  instru- 
ment for    the  same   value  was 

drawn, 
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drawn,  and  accepted  by  the  same 
parties,  but  it  was  not  stamped. 
At  the  same  time  the  name  of  the 
acceptor  was  erased  from  the  first 
bill.  In  an  action  on  that  bill, 
the  judge  left  it  to  the  jury  to 
find  whether  it  had  been  cancel- 
led with  the  consent  of  the 
drawer;  and  the  unstamped  in- 
strument was  submitted  to  the 
view  of  the  jury :  they  having 
found  that  the  bill  was  cancelled 
with  the  consent  of  the  drawer,  this 
Court  made  a  rule  lor  a  new  trial 
absolute,  on  the  ground  that  the 
jurors  ought  not  to  have  been 
permitted  to  draw  a  conclusion 
of  fact  from  the  unstamped  in- 
strument. The  plaintiff  having 
discontinued  the  action,  it  was 
held  that  the  defendant  was 
entitled  to  the  costs  of  the  trial. 
Sweeting  v.  Haky  H.9&10  G.  4. 
Page  369 

5.  Notice  of  declaration  must  state 
the  nature  of  the  action.  Sams  v. 
Cidham  and  Another^  H*  9  & 
10  G.  4,  370 

6.  Where  a  detainer  for  debt  was 
lodged  against  a  person  in  cus- 
tody on  a  criminal  charge,  who 
was  afterwards  convicted  and 
sentenced  to  a  year's  imprison- 
ment: Held,  that  the  creditor 
was  not  bound  to  declare  during 
that  period.  Altrqffe  v.  Lunn^ 
E.\0G.4.  395 

7*  Where  a  plaintiff,  with  the  con- 
sent of  the  bail  to  the  sheriff, 
took  a  cognovit,  with  a  stay  of 
execution  for  a  month:  Held, 
that  although  the  bail  continued 
liable,  the  debt  not  having  been 
paid,  yet  the  plaintiff  could  not 
take -proceedings  against  them 
without  giving  them  notice  that 
the  cognovit  was  unsatisfied. 
Cli/l  and  Another  v.  Gy^,  E* 
10  G.  4,  422 

8.  An  affidavit  to  hold  to  bail»  stating 
that  the  defendant  was  indebted 


to  the  plaintiff  in  tbe  sum  of  292. 
for  meat  and  other  necessaries 
found  and  provided  by  the  plaintiff 
for  the  defendant,  and  for  money 
paid,  laid  out,  and  expended^  and 
lent  and  advanced  by  this  de- 
ponent (the  plaintiff)  to  the  de- 
fendant, and  at  his  like  reqiiesti 
is  not  sufiBcient,  as  it  did  not  state 
that  the  money  laid  out  and 
expended  was  laid  out  and  ex. 
pended  Jbr  the  defendant.  Fricke 
V.  Poole,  E.  10  G.  4.     Page  543 

9.  Where  there  are  two  defendants, 
one  of  whom  is  served  with  pro- 
cess and  appears,  but  the  other 
oannot  be  served,  the  plaintiff 
must  obtain  time  to  declare,  aa 
where  there  is  one  defendant 
only,  Morton  and  Another  v. 
Grey,  E*  10  G.  4.  544 

10.  To  entitle  a  defendant,  who  at 
the  time  of  the  service  of  the 
writ  was  resident  in  Wales,  to 
costs,  under  the  5  G.  4.  c.  106. 
$.  21.  the  J^dge  who  tried  the 
cause  must  certify  that  the  de- 
fendant was  resident  in  Wales. 
It  is  not  sufficient  to  state  in  the 
certificate  the  evidence  from 
which  such  conclusion  may  be 
drawn.  Jardine  and  Others, 
Assignees,  v,  Lewis,  E,  10  G.  4. 

55$ 

11.  Where  four  terms  have  elapsed 
without  any  proceeding  having 
been  taken  ip  a  cause,  the  de- 

I  fendant  cannot  rule  the  plaintiff 
to  enter  the  issue  without  giving 
a  term's  notice  of  his  intention 
to  proceed  in  the  cause.  Lord 
V,  Hilliard,    T.  10  G.  4.        621 

12.  A  party  was  articled  as  a  clerk 
to  one  of  two  attornies  in  part- 
nership, and  paid  a  premium, 
and  acted  as  clerk  to  the  two 
partners  for  two  months,  when 
the  attorney  to  whom  he  had 
been  articled  died:  the  Court 
ordered  the  surviving  partner  to 
refund  a  portion  of  the  premium, 

3  S  4  although 
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although  at  the  time  of  the  pay- 
ment of  such  premium  his  part- 
ner was  indebted  to  him,  and  the 
premium  had  been  set  off  in  ac- 
count between  them.  Ex  parte 
Barley  in  ike  matter  of  Harper^ 
r.  10G.4.  Page  691 

IS.  Bail  are  not  discharged  by*  the 
plaintiff's  taking  a  cognovit  from 
the  principal)  unless  time  be 
thereby  given. 

The  plaintiff  may  sue  out  a  fi. 
fa.  against  the  princlpaU  and  levy 
part  of  the  debt,  and  afterwarcb 
sue  out  a  ca.  sa.  as  to  the  residue, 
and  charge  the  bail.  Stevenson  v. 
Roche,  T.  10  G.  4.  707 

14.  Where  a  Judge's  order  for  tax- 
ing an  attornev's  bill  is  not 
obtained  until  after  he  has  com- 
menced an  action  for  the  amount, 
the  defendant  is  not  entitled  to 
costs  of  taxation,  although  more 
than  one  sixth  is  taken  off  by  the 
master.  Harbin,  Gent.  onefS^c. 
y.  Miles,  T.  10  G.4f.  755 

15.  A  plaintiff  after  giving  notice 
of  trial  withdrew  his  record,  and 
the  defendant  obtained  a  rule  for 
payment  of  the  costs  of  the  day, 
\rhich  were  taxed.  At  the  next 
assizes  the  plaintiff  obtained  a 
verdict,  and  a  new  trial  was 
granted  on  the  payment  of  costs : 
Held,  that  the  defendant  might 
set  off  the  costs  due  to  him 
against  those  payable  on  the  rule 
for  the  new  trial .  Doe  denu  Dan* 
gerfield  and  Mary  his  tvife  v. 
AUsop.  760 

16.  Where  upon  a  special  jury  cause 
being  called  on  for  trial,  there 
was  not  a  full  special  jury,  and 
neither  party  prayed  a  tales,  the 
defendant  cannot  afterwards  take 
down  the  record  by  proviso. 
PhiUips  v.Dance,  T.  10  G.  4.  769 


PRINCIPAL  AND  AGENT. 
See  Bill  of  ExcHAjfGS,  S. 

1.  At  the  time  of  making  a  con* 
tract  of  sale,  the  party  buying 
the  goods  represented  that  he 
was  buying  them  on  account  of 
persons  resident  in  Scotland,  but 
did  not  mention  their  names,  and 
the  seller  did  not  enquire  who 
they  were;  but  afterwards  de- 
bited the  party  who  purchased 
the  goods :  Held,  that  the  seDer 
might  afterwards  sue  the  princi- 
pals for  the  price.  Thompson  ▼• 
Davenport  and  Another  (in  error), 
H.  9&10G.4.  Page  78 

2.  Where  a  tradesman  who  had 
supplied  goods  to  a  ship  sent  in 
his  account  to  the  owner's  agent 
and  ship's  husband,  and  took 
his  acceptance  at  three  months 
for  the  amount,  deducting  dis- 
count for  that  time,  which  was 
the  usual  credit,  and  when  the 
bill  became  due  consented  to  a 
renewal  of  it,  adding  interest, 
and  in  like  manner  took  a  third 
acceptance,  which  was  dishon- 
oured, and  the  agent  soon  after- 
wards failed ;  the  balance  in  his 
hands  in  favour  of  his  principal 
(the  ship-owner)  having  during  all 
this  time  exceeded  the  amount 
of  the  bill>  which  was,  however, 
unknown  to  the  principal,  who 
had  never  inspected  the  agent's 
accounts :  Held,  that  the  trades- 
man might  sue  the  ship-owner 
for  the  amount  of  his  claim,  and 
that  it  was  not  discharged  by  the 
acceptance  of  the  agent.  Robin- 
son v.  Read,  E.  10  G.  4.        449 


PRISONER. 
See  ARRteST,  1.     PaACTici^  1. 

PRO- 


PROHIBITION. 


SELECT  VESTRY.      989 


'    prohibition: 

Testator  devised  to  his  executors, 
their  b.ejrs.apd  assigns,  (lis  lands, 
upon  truft  to  sell  ^9  same^  and 
directed  th^t  the  mone^r  arising 
from  the  s^le  sl^Quld  be, deemed 
part  of  h|3  personal  estate,  and 
that  it  .should  bp  sujbject  to  the 
disposition  made  concerning. bis 
pergonal  lestate.  He  then  di- 
rected his  personal  estate  to  be 
sold ;  and  wnen  tiie  money  arising 
from  the  sale  of  bis  personal  and 
real  estate  should  be  collected, 
he  disposed  of  it  in  the  manner 
mentioned  in  the  will ;  and, 
among  other  dispositions,  he  be- 
queathed a  legacy  to  A.  B.\ 
Held,  that  the  money  arising 
from  the  sale  of  the  real  estate 
was  equitable  assets,  and  that 
a  legatee  Qould  not  maintain  a 
suit  m  the  ecclesiastical  court  to 
recover  his  legacy.  Barker  v. 
Mfly,  E.  10  G.  4.  Page  489 

PROMISSORY  NOTE. 
See  Bill  of  Exchange,  2.  6.   £x- 

ECITTOR,  1. 

PROMOTIONS,  p.  371.  617. 

PURSER. 
See  Court  Martial. 

QU'O  WARRANTO. 
See  Corporation,  5. 


RATE. 
See  Inclosure  Act,  1.   Tithes,  1. 

REVERSIONER. 

See  Covenant,  1.    Hundred, 
Action  agains^t. 


RIVER  NAVIGATION. 
See  Poor  Rate,  2,  3. 8. 

SALEABLE  OFFICES.. 
See  Bond,  3. 

SCRIP  RECEIPTS. 
'  See  Assumpsit,  6. 

SEISIN,  LIVERY  OF. 
See  Evidence,  19. 

SESSIONS. 
iS^e  Appeal,  1,  2.    PdOR  Rate,  9. 

SET  OFF. 
See  Bankrupt*  10.  Practice,  15. 

SELECT  VESTRY. 

1.  The  commissiotiers  for  building 
and  enlarging  churches  having, 
pursuant  to  the  statutes  58  G.  3* 
e.45.,  and  the  59  G.  3.  c.  30., 
appointed  twenty-six  persons  to 
be  a  sehsct  vestry  for  the  care 
and  management  of  a  church, 
and  all  matters  relating  thereto : 
Held,  that,  in  order  to  constitute 
a  good  assembly  of  the  select 
vestry  so  appointed,  there  must 
be  present  a  majority  of  the 
number  (viz.  fourteen)  named  in 
the  appointnAent ;  and,  therefore, 
that  a  rate  for  the  repair  of  the 
church,  made  at  a  meeting  where 
there  was  not  such  a  majority, 
was  illegal ;  and  that  payment  of 
such  a  rate  could  not  be  en- 
forced in  the  ecclesiastical  court. 
Blacket  V.  Blizard  and  Another^ 
7. 10G.4.  Page  851 

SET. 


9Q0 


SETTLEMENT. 


SETTLEMENT,  Evidence  of. 

Relief  given  to  a  pauper,  not  re- 
siding in  the  relieving  parish,  is 
prim£  facie  evidence  of  his  being 

'  settled  there;  but  the  sessions 
are  not  bound,  upon  such  evi- 
dence only,  to  find  that  he  is 
settled  in  the  relieving  parish; 
and,  therefore,  where,  upon  the 
trial  of  an  appeal,  the  pauper 
proved  relief  given  to  him  by  the 
appellant  parish  while  resident  in 
another  parish,  the  sessions  hav- 
ing quashed  the  order  of  removal, 
the  Court  of  K.  B.  refused  to 
disturb  the  decision.  The  King 
▼.  The  Inhabikmis  of  YarmU, 
T.  10  G.  4.  Page  894 


SETTLEMENT— 4y  Apprentice- 
ship. 

A  married  woman,  on  binding  her 
son,  an  illegitimate  child,  an  ap-. 
prentice,  agreed  with  the  master 
that  10/.  should  be  the  premium 
inserted  in  the  indenture,  but 
that  he  should  receive  something 
more.  The  husband  of  the  mo- 
ther of  the  apprentice  paid  the 
lOln  and  the  mother,  without  her 
husband's  knowledge,  paid  the 
master  a  further  sum  of  two 
guineas  and  a  half:  Held,  that 
there  being  no  valid  contract  to 
pay  more  than  the  sum  of  10/., 
the  full  sum  received,  given, 
paid,  secured,  or  contracted  for, 
at  the  time  of  the  execution  of 
the  indenture,  was  inserted  in  the 
indenture,  within  the  meaning  of 
the  Stat.  8  Ann.  c.9.  5.39.,  that 
it  was  valid,  and  that  a  settle- 
ment was  gained  by  service 
under  it.  The  King  v.  Inhabit- 
ants qf  Bourton'Upon-DunsMore^ 
T.  10  G.  4.  872 


2.  A.t  being  of  full  a^,  entered 
together  with  his  fawer  into  the 
foUowing  agreement  (not  under 
seal) :  that  he  would  serve  as  an 
articled  servant  for  four  yean^ 
to  learn  his  art  or  trade  of  a 
plumber,  glazier,  and  painter,  at 
weekly  wages ;  and  it  was  agreed 
that  A.  should  be  considered  as 
an  out  apprentice*  A.  was  to 
do  gardening  or  any  other  work 
his  master  should  set  him  about; 
and  in  case  A,  should  be  ill,  the 
master  should  not  pay  him  any 
wages  during  the  time  he  should 
be  ill.  The  master  agreed  to 
teach  and  instruct  A.  in  the  art 
and  mystery  of  a  plumber,  glazier, 
and  painter.  A.  served  for  a  year 
under  his  contract,  which  was  not 

.  under  seal:  the  sessions  having 
found  that  this  was  a  defective 
contract  of  apprenticeship,  and 
not  a  contract  of  hiring,  the 
Court  affirmed  their  decision. 
The  King  v.  The  Inhabitants  of 
Tipton,  T.  10  G.4.      Page  888 

SETTLEMENT  —  «y  Estate. 

Testator,  by  his  will,  devised  to  his 
daughter,  Elizabeth,  the  widow 
of  his  late  son,  T.  M.,  part  of  a 
messuage  or  tenement  therein 
described,  to  hold  to  her  and  her 
assigns  for  and  during  the  term 
of  her  natural  life,  if  she  should 
so  lon^  continue  a  widow  and 
unmarried;  and  from  and  after 
her  decease,  or  day  of  marriage, 
which  .should  first  happen,  he 
gave  and  devised  the  premises, 
before  given  to  his  wife,  and  also 
other' real  property  therein  men- 
tioned, unto  the  four  children  of 
his  late  son,  T.  M.,  deceased,  in 
fee:  Held,  that  by  this  devise, 
the  children  of  T.  M.  took  no 
estate  in  any  part  of  the  property 
devised  till  after  the  death  of 
Elizabeth  ; 


SETTLEMENT. 
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Elizabeth  ;  and  consequently  that 
one  of  them,  apauper,  who  came, 
during  the  lifetime  of  his  mother, 
to  reside  in  the  parish  «'here  the 
lands  not  given  to  Elizabeth  for 
life  were  situate,  gained  no  set- 
tlement by  estate.  The  King  v. 
The  Inhabitants  ofRingstead,  //. 
9^10G.4.  Page  218 


SETTLEMENT  —  iy  Hiring  and 
Service' 

1.  A  local  militia-man  hired  him- 
self at  Lady-day  1811,  io  serve 
for  a  year,  without  communicat- 
ing the  fact  of  his  being  in  the 
militia  to  the  person  with  whom 
he  so  contracted.  By  the  local 
militia  act  then  in  force,  the 
48  G.  3«  c.  111.  «.  15.,  it  is  pro- 
vided, that  no  ballot  enrolment 
and  service  under  that  act  shall 
make  void,  or  in  any  manner 
affect,  any  indenture  of  appren- 
ticeship or  contract  of  service 
between  any  master  or  servant, 
notwithstanding  any  covenant  or 
agreement  in  such  indenture  or 
contract ;  and  no  service,  under 
that  act,  of  any  apprentice  or 
servant  shall  be  deemed  to  be  an 
absence  from  service :  Held,  that 
that  section  of  the  statute  applied 
only  to  contracts  existing  at  the 
time  of  the  ballot  or  enrolment, 
and  not  to  contracts  subsequently 
made;  and,  therefore,  that  the 
pauper,  at  the  time  when  he 
hired  himself,  was  not  capable 
of  making  an  absolute  contract 
to  serve  for  a  year,  and,  conse- 
quently, that  he  was  not  lawfully 
hired  for  a  year,  and  gained  no 
settlement.  The  King  v.  The  In- 
habitants of  Taunton  St:  James^ 
r.  10G.4.  831 

2.  A  pauper  hired  hersetf  to  A.  B., 
to  work  in  his  factory  for  four 
years,  at  weekly  wages.    There 


was  a  stipulation  in  the  agree- 
ment, that  the  pauper  should 
observe  and  obey  all  the  rules 
and  regulations  of  the  factory,  as 
well  with  regard  to  the  hours  of 
attendance  and  of  work,  as  the 
mode  and  other  particulars  of 
working.  The  pauper  was  told 
she  must  work  twelve  hours  a 
day ;  but  the  rules  of  the  factory 
having  been  occasionally  varied 
by  the  master:  Held,  Uiat  this 
was  not  an  exception  in  the  can- 
tract  of  hiring,  and  that  a  settle- 
ment was  gained  by  service  under 
it.  The  King  v.  Saint  John^  De- 
vizes, T.  10  G.  4.  Page  896 
A  pauper  was  hired  for  a  year  at 
the  wages  of  4fS»  6d.  per  week,  to 
work  from  six  in  the  morning  to 
seven  in  the  evening,  with  liberty 
to  make  as  much  overwork  as  he 
pleased :  Held  that  this  waa  an 
exceptive  hiring,  and  that  no 
settlement  was  gained  by  serving 
under  it.  The  King  y.  Inhabitants 
of  Birmingham,  T.  10  G.  4.  925 

SETTLEMENT  —  bv  Renting  a 
Tenement.  ^ 

1.  By  the  6  G.  4.  c.  57.,  which  re- 
pealed the  59  G.  S.  c.  50.,  it  was 
enacted,  that  no  person  shall 
acquire  a  settlement  by  reason 
of  settling  upon  any  tenement, 
unless  it  shall  consist  of  a  sepa- 
rate and  distinct  dwelling-house, 
or  of  land,  or  of  both,  bonk  fide 
rented  by  such  person  at  the  sum 
of  10/.  a  year,  at  the  least  for 
the  term  of  one  whole  year,  nor 
unless  such  house  or  building,  or 
land,  shall  be  occupied  under 
such  yearly  hiring :  Held  by  Lit- 
tledale  ana  Park  Justices  (Bayley 
J.  disscntiente),  that  under  this 
statute  a  pauper  who  rented  a 
dwelling-house,  the  yearly  value 
of  10/.,  and  resided  in  it,  but  un- 
derlet part,  thereby  gained  a  set- 
tlement. 


SHERIFF. 


STAMP. 


tleraebt  The  King  v.  The  In- 
hnhiianis  of  Ditcheat,  H.  9  & 
10  G.  4.  Page  176 


SEWERS'  RATE, 

1.  Where  in  a  large  district,  placed 
under  one  set  of  commissioners 
of  sewers  by  the  same  commis- 
sion, there  were  six  separate 
lines  of  sewers,  b^  Which  six 
several  levels  or  divisions  (into 
which  the  district  was  divided) 
were  separately  drained,  and  no 
one  level  derived  benefit  from 
the  sewers  in  the  others :  Held, 
that  the  commissioners  ought  to 
make  a  separate  rate  upon  each 
level  or  division,  for  the  main- 
tenance of  the  sewers  by  which 
it  was  drained,  and  not  one  equal 
rate  upon  the  whole  district  for 
the  maintenance  of  all  the  sew- 
ers within  it.  .The  King  v.  the 
Commissioners  of  Setters  for  the 
Timer  Handets,  E.  10  G.  4.  517 


SHERIFF. 
iSe^  Practice,  2. 

1.  Where  a  sheriff,  under  a  writ  of 
fi.  fa.  against  A.^  seized  and  sold 
the  funiture  in  his  house,  where 
he  lived  with  a  woman  to  whom 
he  had^been  married,  and  to  whom 
the  ^oods  belonged  before  the 
marriage :  Held,  that  the  woman 
having  afterwards  discovered 
that  the  marriage  was  void,  might 
maintain  trover  against  the  sheriff, 
and  recover  the  value  of  the 
goods,  although  it  exceeded  the 
price  for  which  they  were  sold. 
Gtaspoole  v.  Young  and  Others^ 
T.  10  G.  4.  696 


SPECIAL  JURY. 

See  Practice,  16- 

STAMP. 

.  Wlien  a  bill  of  exchange  became 
due,  it  was  agreed  between  the 
drawer  and  acceptor,  that  it 
should  be  renewed;  and  on  the 
back  of  the  bill  another  instru- 
ment for  the  same  value  was 
drawn,  and  accepted  by  the  same 
parties,  but  it  was  not  stamped. 
At  the  same  time  the  name  of  the 
acceptor  was  erased  from  the 
first  bill.  In  an  action  on  that 
bill  the  Judge  \eit  it  to  the  jury 
to  find  whether  it  had  been  can- 
celled with  the  conisent  of  the 
drawer,  and  the  unstamped  in- 
strument was  submitted  to  the 
view  of  the  jury:  they  having 
found  that  the  bill  was  can- 
celled with  the  consent  of  the 
drawer,  this  Court  made  the  rule 
for  a  new  trial  absolute,  on  the 
ground  that  the  jury  ought  not 
to  have  been  permitted  to  draw  a 
conclusion  or  fact  from  the  un- 
stamped instrument.  Sweeting  v. 
Halse,H.9 &  10  G. 4.  Page  365 
•  A.  being  entitled  during  his  life 
to  the  dividends  of  certain  tihnk 
annuities,  and  B.  being  entitled 
to  the  stock  at  the  death  of  ^1.,  it 
was  agreed  between  them,  that  in 
consideration  of  ^.'s  permitting 
B.  to  sell  out  the  stock,  the 
latter  should  pay  to  A.^  during 
his  life,  an  annuity  equivalent  to 
5  per  cent,  on  the  principal 
money  produced  by  the  sale  of  the 
stock ;  and  that,  as  a  security  for 
the  payment  of  the  annuity,  A* 
should  assign  to  B.  a  policy  of 
assurance  on  goods  on  a  voyage 
to  India,  By  deed,  reciting  these 
facts,  and  that  the  stock  had  beea 

sold 


STAMP. 


TITHES- 


sold  out  ODcl  produced  a  given 
sum  which  had  been  paid  to  B.^ 
the  latter  bargained)  sold,  and 
assigned  to  A.  the  policy,  and 
covenanted  that  in  case  no  money 
should  be  produced  by  the 
policy,  that  he  would,  within  one  ^ 
month  after  his  return  Vrom  the 
voyage  which  he  was  about  to 
make  to  India,  pay  to  A»  a  sum 
of  money  which,  when  invested  in 
stock,  would  produce  an  annuity 
equal  in  amount  to  5  per  cent,  on 
thie  principal  money  produced  by 
the  sale  of  the  stock :  Held,  that 
the  deed  did  not  require  an  ad 
valorem  stamp,  the  transaction 
described  in  it  not  being  a  **  sale" 
of  an  annuity  within  the  meaning 
of  the  words  in  the  53  G.  3. 
c.  184«.  sched.  part.  1.,  and  the 
assignment  of  the' policy  not  be- 
ing a  conveyance  "  of  property" 
within  the  meaning  of  that  word 
in  the  same  statute.  Bland^  v. 
Herbert,  E.  10  G,  4.      Page  396 

3.  A  promissory  note  payable  to 
A»  B,  or  order  on  demand,  is 
within  the  second  class  of  notes 
mentioned  in  the  schedule  to  the 
55  G.  3.  c.  184.,  being  a  note 
payable  in  another  manner  than 
to  bearer  on  demand,  and  not  ex- 
ceeding two  months  afler  date. 
Moyser  and  Another,  Executors, 
w.  WhUaher,  E.  10  G.4.         409 

4.  A  note  sent  b}'  a  broker  to  his 
principal  containing  an  account 
of  a  purchase  of  shares  in  a  joint 
stock  company,  and  the  price 
paid  for  the  same,  does  not  re- 
quire a  stamp.  Tomkins  v.  Sa^ 
vory,  T.  10  G.  4.  704 

5.  Where  one  and  the  same  sum  of 
money  was  secured  by  mortgage 
deed  and  by  bond,  which  were 
executed  at  the  same  time,  but 
did  not  bear  the  same  date,  the 
mortgage-deed  being  impressed 
with  a  stamp  denoting  the  pay- 
ment of  the  ad  valorem  duty,  and 


the  bond  with  a  stamp  of  1/. 
only ;  it  was  held  that  tne  bond 
was  not  properly  stamped,  and, 
therefore,  not  receivable  in  evi- 
dence. Wood  J.  Norton  and 
Others^  T.  10  G.  4.  Page  885 
6.  Where  A*  as  principal,  and  B.  as 
surety,  were  jointlv  and  severally 
bound  to  pay  to  the  creditors  of 
C  I4fs.  in  the  pound,  on  account 
of  their  debts,  and  by  the  same 
bond  A.  was  bound  to  indemnify 
B.  against  all  loss  by  reason  of 
his  becoming  surety  :  Held  that 
a  stamp  of  1/.  I5s.  was  sufficient 
in  amount  for  this  instrument, 
and  that  it  did  not  require  a 
second  stamp  on  account  of  A*s, 
obligation  to  indemnify  J?.,  the 
whole  being  one  transaction.— 
Annandaley.Pattuon,  T.10G.4. 

919 
STOCK. 
See  Assumpsit,  6. 


STOLEN  NOTE. 
See  Bill  of  Exchange,  3. 

SUBSCRIBERS. 
See  Joint  Stock  Company,  8. 

SURRENDER. 
See  Evidence,  4. 

TALES. 
See  Practice,  16. 

TITHES. 

1.  A^  being  lessee  of  tithes,  com- 
pounded for  them  with  the  re- 
spective occupiers  by  parol 
agreements,  under  which  they 
retained  the  tithes  accruing  on 
their  respective  lands  to  their 

own 
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TITHES. 


TREASURER. 


own  use,  with  the  remaining  nine 
parts,  firom  which  no  severance 
took  place.  The  tithes  were  not 
bargained  and  sold  when  at  ma- 
turity, but  the  agreements  were 
prospective,  and  had  no  reference 
either  to  any  specific  mode  of 
cultivating  the  lands,  or  to  the 
amount  of  produce  in  any  par* 
ticnlar  year.  The  composition- 
money  was  paid  half-yearly: 
Held,  that  the  lessee  was  an 
occupier  of  tithes  within  the  mean- 
ing of  those  words  in  the  highway 
acts,  and  liable  to  be  rated  as 
such.  Chanter  v.  Glubb  and 
Another^  E.  10  G.  ^  Page  479 
2.  By  an  act  of  parliament  for  im- 
proving a  navigation,  all  persons 
who  should  be  seised,  possessed, 
or  interested  in  any  lands,  tene- 
ments, or  hereditaments  which 
should  be  wanted  for  the  pur- 
poses of  the  act,  were  authorised 
to  contract  for  and  sell  the  same 
llmds,  tenements,  or  heredita- 
ments, and  to  convey  and  assure 
the  same  to  the  commissioners 
appointed  lor  executing  the  act ; 
and  all  such  persons  were  author 
rised  to  receive  such  compensa- 
tion for  the  value  of  such  lands, 
.  tenements,  and  hereditaments,  or 
for  any  damage  which  should  be 
done  thereto  in  the  execution  of 
the  works  authorised  to  be  made, 
as  should  be  agreed  upon  by  and 
between  the  commissioners  and 
the  owners  *and  occupiers ;  and 
in  case  they  should  not  agree,  the 
amount  was  to  be  ascertained  by 
the  verdict  of  a  jury.  By  another 
clause,  reciting  that  for  settling 
all  differences  that  might  arise 
between  the  commissioners  for 
executing  the  act  and  the  several 
persons  interested  in  any  lands,  te- 
nements, or  hereditaments  which 
should  or  might  be  taken  and  ef- 
fected, or  prejudiced  for  any 
of  the  purposes  of  the  act,  or  by 


reason  of  any  of  the  powers 
thereby  granted,  the  commis- 
missioners,  in  case  any  such  per- 
son refused  to  accept  the  com- 
pensation offered  to  them,  were 
authorised  to  summon  a  jury  to 
award  the  sum  of  money  to  be 
paid  by  the  commissioners  to  the 
parties  interested  as  a  compens- 
ation for  the  purchase  of  such 
lands,  tenements,  or  heredita- 
ments. The  commissioners  hav- 
ing taken  for  the  purpose  of  the 
navigation  titheabie  land,  and  co- 
vered it  with  water,  it  was  held 
that  the  tithe-owner  was  not  en- 
titled to  compessation.  The 
King  V.  The  Commissioners  of 
Nene  Outfall,  T.  10  G.  4. 

Page  875 

TOWN-CLERK. 
See  CoaPORATioN,  S. 

TRANSFER  OF  STOCK. 
See  ExecuTOR»  2. 

TREASURER. 

1.  By  Stat.  3  G.4v  c.  196.  s.SS.  no 
trustee  of  an^  turnpike  road  shall 
enjoy  any  omce  or  place  of  profit 
under  any  act  of  parliament,  in 
execution  of  which  he  shall  nave 
been  appointed,  or  act  as  trustee ; 
and  if  any  person,  after  having 
been  appointed  a  treasurer  or  a 
trustee,  shall,  without  having  first 
duly  resigned  such  office  at  some 
meeting  of  the  trustees  of  the 
road,  hold  any  such  office,  be 
shall  forfeit  100/. :  Held,  that  a 
trustee,  who  accepted  the  office 
of  treasurer,  but  allowed  another 
to  receive  the  rents  of  the  tolls, 
and  never  made  a  profit,  was 
liable  to  the  penalty  if  the  office 
yielded  any  profit.  De  Lane  v. 
HUlcoat,  H.  9  &  10  6. 4.  SIO 
2.  The 


TREASURER- 


095 


2.  The  condition  of  a  bond»  after 
reciting  that  the  obligor  had  been 
nominated  treasurer  and  receiver 
of  the  rates  and  assessments  made 
for  the  county^  upon  his  giving 
security  to  the  clerk  of  the  peace 
for  the  due  and  faithful  execu- 
tion of  the  trusts  reposed  in  him 
according  to  the  statute,  was, 
that  the  obligor  should,  when  he 
was  thereto  required  by  the  jus- 
tices of  the  peace  assembled  at 
quarter   sessions,  or  the  major 
part  of  them,  or  by  any  commit- 
tee of  the  said  magistrates  duly 
appointed  for  that  purpose  by 
any  order  of  the  said  court  of 
quarter  sessions,  now  made,  or 
hereafter  to  be  made,  well  and 
truly  account  for  all  sums    of 
money  received  by  him  by  reason 
or  on  account  of  his  office ;  and, 
also,  should  faithfully  perform  all 
the  trusts   reposed   hi  him  by 
virtue  of  his  said  appointment: 
Held,  that  by  the  condition  of 
this  bond,  the  coutlty  treasurer 
was  bound  to  account  for  monies 
received  by  him  in  discbarge  of 
duties  imposed  on  him  by  acts  of 
parliament  passed  subsequent  to 
the  12  G.2.  c.  29.,  whrch  reauired 
that  the  county  treasurer  should 
give  sufficient  security  to  be  ac- 
countable for  the  money  paid  to 
him  in  pursuance  of  that  act,  and 
for  the  due  and  faithful  execution 
of  the  trusts  reposed  in  him ;  and 
that  a  breach  of  the   condition 
was  sufficiently  assigned  which 
stated,  Uiat  the  defendant,  while 
he  was  treasurer,  received  divers 
sums  of  money,  and  that  he  was 
required  by  the  justices  at  ses- 
sions to  account,  but  did  not  do 
so ;  it  being  unnecessary  to  allege 
that  he  had  been  required  by  an 
order  of  the  court  of  quarter  ses- 
sions, the  words  in  the  condition 
of  the  bond,  "  by  any  order  of 
the  said  court  of  quarter  sessions 


now  madC)  or  hereafter  to  be 

made,''  applying  only  to  the  ap- 
pointment of  a  committee,  and 
not  to  the  requisition  by  the  jus- 
tices to  account. 

By  the  militia  act,  4rSG.  S« 
c.  47.  <•  9.,  the  weekly  payments 
to  be  made  under  that  act  to  the 
families  of  non-commissioned  offi- 
cers, drummers,  and  privates,  are 
to  be  repaid  to  the  overseer  of 
the  poor  of  the  parish  in  which 
such  family  reside,  by  the  trea- 
surer of  the  county  in  which  such 
parish  is  situate,  and  every  weekly 
allowance  which  shall  be  so  paid 
to  the  family  of  any  private  man 
in  any  other  parish  than  the  one 
for  which  sncn  private  man  shall 
serve,  shall  respectively  be  reim- 
bursed in  the  manner  thereinafter 
mentioned. 

Sect.  16.  provides,  that  the 
treasurer  who  shall  reimburse  to 
any  overseer  any  money  on  ac- 
count of  such  weekly  allowances, 
shall  deliver  or  transmit  an  ac- 
count of  such  money  as  he  shall 
have  so  reimbursed,  signed  by 
justices  of  the  county  where  such 
family  dwell,  to  the  treasurer  of 
,  the  county,  in  the  militia  where- 
of such  private  man  shall  serve ; 
and  the  treasurer  to  whom  such 
account  shall  have  been  deli- 
vered or  transmitted,  shall  forth- 
with pay  to  the  treasurer  who 
i^all  have  transmitted  it  the  sums 
so  reimbursed  to  the  overseers- 
Sect.  17.  enacts,  that  the  trea- 
surer who  shall  repay  to  any 
treasurer  of  any  other  county 
any  such  allowances  on  any  such 
signed  account,  shall  transmit 
such  signed  account,  and  also  an 
account  of  the  monies  repaid  by 
him  in  pursuance  thereof,  to  the 
justices  at  the  next  quarter  ses- 
sions, and  they  are  to  make  order 
for  the  overseers  of  the  poor  of 
the  respective  parishes  for  which 
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the  militia-man  shall  have  served, 
to  pay  the  same  to  the  treasurer : 
Held,  that,  under  this  statute, 
it  was  the  duty  of  the  treasurer 
who  reimbursed  the  overseers' 
sums  of  money,  on  account  of 
the  weekly  allowance  paid  to  the 
family  of  a  militia-man  serving  in 
the  militia  of  any  other  county, 
to  transmit  an  account  of  tlie 
money  so  reimbursed  to  the  trea^ 
surer  of  the  county  in  the  militia 
whereof  such  man  served;  but 
that  it  was  no  part  of  his  duty, 
after    that    account    had    been 
transmitted,  to  demand,  have,  or 
recover  the  sum  of  money  so 
reimbursed  from,    or   take  any 
proceedings  at  law  against,  the 
treasurer  of  the  county  to  whom 
that  account  had    been    trans- 
mitted for  obtaining  payment  of 
the  same ;  nor  was  it  any  part  of 
the  duty  of  such  treasurer,  after 
he  had  transmitted  such  account, 
and  after  neglect  of  payment  by 
the  treasurer  of  the  county  to 
whom  it  has  been  transmited  for 
a  reasonable  time,  to  notify  and 
report  to  the  justices  at  quarter 
sessions  the  transmitting  of  the 
account,  and  the  neglect  of  pay- 
ment thereof;  nor,  sSter  the  trea- 
surer has  paid  to  the  treasurer  of 
another  county  sums  paid  by  him 
to  the  overseer  of  the  poor  of  a 
parish  in  whic^  the  family  of  a  mi- 
litia-man was  residing,  to  obtain  an 
order  of  sessions  for  the  overseers 
to  pay  that  sum.    Farr  v.  HoUiSy 
H.9&10G.4.  rageS15 

TRESPASS. 

1.  A  master  is  liable  in  trespass  for 
any  act  done  by  his  servant  in 
the  course  of  executing  his  or- 
ders with  ordinary  care;  and, 
therefore,  where  a  master  ordered 
a  servant  to  lay  down  a  quantity 
of  rubbish  near  his  neighbour  s 


wall,  but  so  that  it  might  not 
touch  the  same,  and  the  .servant 
used  ordinary  care  in  executing 
the   orders  of  his  master,    but 
some  of  the  rubbish  naturally  ran 
against  the  wall :  Held,  that  the 
master  was  liable    in    trespass. 
Gregory  v.  Pipe^   E.  10  H  G.  4. 
Page  591 
2.  Where  a  commitment  under  the 
4  G.  4>.   c.  S4.    «.  S.  recited,  that 
A.  B.  had  contracted  to  weave 
certain  pieces  of  silk  goods  for 
C.D.f  at  certain  prices  agreed 
upon  between  them,  and  had  ne- 
glected his  work  after  entering 
upon  his  said  service,  wherefore 
the  justice   convicted  him,  and 
committed  him  for  one  month : 
Held,  that  contracting  to  weave 
certain  goods,  as  stated  in  the 
commitment,  was  not  contract- 
ing to  serve  within  the  meaning  of 
the  4  G.  4.  c.  S4.,  and  that  the 
justice  had  acted  without  au- 
thority. 

In  trespass  against  him  for 
false  imprisonment,  it  appeared 
that  A.  B,  was  discharged  from 
prison  on  the  14th  of  December^ 
and  the  writ  issued  on  the  14th 
of  June :  Held,  that  the  action 
was  commenced  in  time.  Hardy 
V.  Ri/le,  E.  10  G.  4.  603 

S.  To  trespass  quare  clausum  fregit, 
defendant  pleaded,  first,  not 
guilty  ;  secondly,  a  right  of  com- 
mon; thirdly,  a  ri^ht  of  way. 
The  plaintiff  took  issue  on  the 
plea  of  not  guilty,  and  traversed 
the  rights  of  common  and  of  way ; 
and  new  assigned  to  the  second 
and  third  pleas,  that  the  defend 
ant,  on  other  occasions,  and  for 
other  purposes  than  those  men- 
tioned in  the  special  plea,  com- 
mitted the  trespasses  complained 
of.  Defendant  in  his  rejoinder 
took  issue  upon  the  traverse  of 
the  right  of  common  and  ri^bt  of 
way ;  and  withdre^v  the  plea  of 
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not  guilty,  so  far  as  it  related  to 
the  trespasses  newly  assigned, 
and  suffered  judgment  by  default 
to  the  new  assignment.  At  the 
trial*  the  issue  on  one  of  the  spe- 
cial pleas  was  found  for  the  de- 
fendant, and  the  jury  assessed 
the  plaintiff's  damages  on  the 
new  assignment  at  5L:  Held, 
that  the  defendant  was  entitled 
to  the  costs  of  the  trial.  Cross 
▼.  Johmonf  E.  10  G.  4.  Page  613 

4«  The  summary  jurisdiction  given 
to  justices  by  the  4  6. 4.  c.  84. 
<•  S.  extends  only  to  cases  where 
the  relation  of  master  and  servant 
exists ;  and,  therefore,  where  A. 
had  contracted  with  B*  to  build 
a  wall  for  a  certain  price  within  a 
certain  timoy  and  having  per- 
formed part  lof  the  work,  refused 
to  complete  it;  this  was  held 
not  to  be  within  the  statute,  and 
that  a'  magistrate  who  acted 
upon  the  complaint  of  J3.,  and 
convicted  and  committed  A*  to 
prison^  was  liable  to  an  action  for 
false  imprisonment.  Lancaster  v. 
Greaves,  T.  10  G.  4.  628 

5.  Trespass  for  breaking  and  en- 
tering the  plaintiff's  close  and 
treading  down  the  grass,  &c., 
and  breaking  and  destroying  the 
hedges  and  fences  of  the  plain- 
tiff»&c.  The  defendant,  as  to 
all  the  trespasses,  pleaded  that 
the  plaintiff's  close  was  parcel  of 
the  manor  of  C;  and  that  a  cer- 
tain messuage,  and  four  acres  of 
land,  with  the  appurtenances,  at 
the  said  several  times  when,  &c. 
were,  and  from  time  immemorial 
had  been,  within  and  parcel  of 
the  said  manor  and  hundred,  and 
a  customary  tenement  of  that 
manor ;  and  that  within  the  said 
manor  there  was,  and  from  time 
whereof,  &c.  there  had  been,  an 
ancient  custom  that  eoery  cus- 
tomary  pmant  of  the  said  custom^ 
ary  tenement,  with  the  appurten- 
VoL.IX: 


ancesy  should  have  common  of 
pasture  upon  the  plaintiff's  close. 
That  J,  iSL,  being  seised  of  the 
said  customary  tenement,  having 
occasion  to  use  his  common  of 
pasture,  entered  the  close  in 
which,  &c.,  and  put  his  cattle  in, 
and  because  the  hedges  and 
fences  had  been  improperly 
erected,  threw  them  down.  Re- 
plication, denying  the  custom  for 
the  customary  tenant  of  the  said 
customary  tenement  to  have  com- 
mon of  pasture,  upon  which  issue 
was  joined.  Plea  second,  a  pre- 
scriptive right  of  common  of  tur- 
bary in  respect  of  said  customary 
tenement,  consisting  of  a  mes- 
suage and  land.  Replication, 
denying  the  custom  in  respect  of 
such  said  customary  tenement, 
upon  which  issue  was  joinedi  and 
new  assignment,  that  the  defend- 
ant entered  for-  other"  purposes 
than  those  mentioned  in  the  plea. 
It  appeared  in  evidence,  that  at 
the  time  of  the  plea  pleaded, 
there  was  an  ancient  customary 
tenement,  consisting  of  a  dwell- 
ing-house and  out-buildings,  gar- 
den, and  a  small  quantity  of 
land,  the  customary  tenantwhere- 
of  had  immemorially  enjoyed 
such  common  of  pasture  in  the 
plea  mentioned;  that  for  many 
years  the  defendant  had  been 
such  customary  tenant,  and  in 
1812  had  built  a  new  dwelling- 
house  on  a  part  of  the  garden ; 
that  both  the  old  and  new  dwell- 
ing-house continued  to  be  occu* 
pied  till  1823,  when  the  former 
fell  into  decay,  and  was  aban- 
doned by  the  tenant,  and  then 
remaineil  unoccupied  until  it  was 
finally  pulled  down  in  1825t  from 
which  time  there  had  been  no 
dwelling-house  on  the  tenement, 
except  the  one  built  by  the  de- 
fendant in  1821.  During  the 
years  in  which  both  the  old  and 
ST  new 
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new  dwelling-houses  were  occu- 
pied, the  tenant  of  the  former 
continued  to  exercise  such  cus- 
tomary rights  on  the  wastes  of 
the  manor  in  respect  thereof  as 
he  had  hefore,  and  during  that 
period  it  did  not  appear  that  the 
occupier  of  the  latter  had  exer- 
cised any  customary  rights  on  the 
wastes  of  the  manor  in  respect 
thereof,  but  since  the  new  dwell- 
ing-house had  been  alone  occu- 
pied, the  customary  tenant  of  the 
tenement  had  claimed  and  en- 
joyed all  the  same  rights  in 
respect  thereof  as  had  been 
claimed  and  enjoyed  at  any 
former  period,  and  among  others, 
the  customary  right  stated  in  the 
second  plea:  Held,  that  upon 
this  evidence,  the  defendant  was 
entitled  to  have  the  issue  joined 
upon  the  right  of  common  of  pas- 
ture found  for  him  in  respect  of 
an  ancient  customary  tenement 

It  appeared  that  the  defend- 
ants committed  one  trespass  by 
breaking  down  a  large  portion  of 
the  fence  which  was  standing  up- 
on the  plaintiff 's  close,  which  the 
plaintiff  had  then  newly  erected 
upon  the  common,  and  that  the 
defendants  did  so,  really  intend- 
ing to  assert  and  preserve  their 
rights  of  common  of  pasture  and 
of  turbary  ;  but  that  they  broke 
down  much  more  of  the  fence 
thfan  was  necessary  for  the  con- 
venient ingress  and  egress  of 
men  and  commonable  cattle,  into 
and  upon  that  part  of  the  close 
which  was  inclosed  by  the  fence, 
and  that  they  did  not  intend,  at 
the  time  of  committing  the  tres- 
pass, to  exercise  any  of  the  said 
rights  of  common,  nor  had  they 
with  them  any  commonable  cat- 
tle: Held,  that  upon  this  evi- 
dence the  defendants  were  enti- 
tled to  have  the  issue  found  for 
them,  upon  the  plea  of  "  not 
guilty"  to.the  new  assignment. 


Quasre,  Whether  the  defend- 
ants were  entitled  to  have  the 
issue  on  the  right  of  common  of 
turbary  found  for  them  ?  Arlett 
Y.ElUs  and  Others,  T.  10  G^.  4*. 
Page  671 
6.  Whece  in  trespass  quare  clausam 
frigit,  defendant  prescribed  in  a 
que  estate  for  a  right  of  way 
over  the  locus  in  quo,  and  it 
appeared  that  the  defendant's 
land  bad  within  fifty  years  been 
part  of  a  large  common,  and 
afterwards  inclosed  under  the 
provision  of  an  act  of  parliament, 
and  allotted  to  the  defendant's 
ancestor  :  Held,  that  notwith- 
standing this  evidence,  the  right 
claimed  by  the  defendant's  plea 
might  in  law  exist ;  and  the  jury 
having  found  that  iu  fact  it  did 
exist,  the  Court  refused  to  dis- 
turb the  verdict.  Codling  v.  John- 
son,  T.  10  G.  4w  993 

TRIAL  BY  PROVISO- 

See  Practice,  16. 

TROVER. 

See  Assumpsit,  1.    Bankrupt,  I- 
Bill  of  Exchange,  3. 

1.  Any  B.t  and  C  carried  on  trade 
in  partnership,  and  A*  was  also  in 
partnership  with  D>  A.  being 
indebted  to  the  6rm  of  A.,  B^ 
and  C  before  the  dissolution  of 
that  partnership,  unknown  to  i)., 
indorsed  a  bill  and  paid  over 
money  belonging  to  A.  and  D.,  in 
discharge  of  the  private  debt  due 
from  A,  to  A.^  B*i  and  C,  and 
immediately  afterwards  indorsed 
the  same  bill  to  a  creditor  of 
the  firm  of  A.,  B.,  and  C 
The  partnership  between  A^  B., 
and  C.  having  been  dissolved: 
Held,  that  A.  and  2>.  could  not 
maintain  trover  against  B,  and 
C.  for  the  bill,  nor  assumpsit  for 
the  money  paid  by  A*  out  of  the 
funds  of  A.  and  £>.,  to  A.^  J9., 

and 
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and  C.  in  discharge  of  his  private 
debt. 

A.  and  2>.  having  afterwards 
become  bankrupt,  it  was  held 
that  their  assignees  could  not 
maintain  such  actions.  Jones 
and  Others  Assignees  v.  Yates  and 
Young,  E.  10  G.  4..       Page  532 

2.  In  an  action  of  trover  brought 
by  a  person,  against  whom  a  com- 
mission of  bankrupt  had  issued, 
against  his  assignees,  to  recover 
goods  which  they  had,  as  such 
assignees,  sold,  it  appeared  that 
the  bankrupt  had  assisted  the 
assignees,  by  giving  directions  as 
to  the  sale  of  the  goods;  and  that, 
after  the  issuing  of  the  commis- 
sion, he  gave  notice  to  the  lessors 
of  a  farm  which  he  held  that  he 
had  become  bankrupt,  and  that 
he  was  willing  to  give  up  the 
farm,  and '  in  consequence  the 
lessors  received  the  lease,  and 
accepted  possession  of  the  pre- 
mises :  Held,  first,  that  the  inter- 
ference of  the  plaintiff  in  the  sale 
of  his  goods  was  referable  to  an 
intention  on  his  part  to  take  care 
of  the  property,  and  see  that  the 
most  was  made  of  it,  and  that  it 
did  not  amount  to  an  assent  to 
the  sale,  and  that  he  was  not 
thereby  estopped  from  bringing 
an  action  against  his  assignees. 

Secondly,  that  he  was  not 
estopped  by  the  act  of  having 
given  up  his  lease  to  his  lessors, 
the  assignees  not  being  parties 
or  privies  to  that  transaction. 
Heane  v.  Rogers  and  jinother^ 
E.  10  G.  4.  577 

3.  Where  a  sheriff,  under  a  writ  of 
fi.  fa.  against  A.,  seized  and  sold 
the  furniture  in  his  house,  where 
he  lived  with  a  woman  to  whom 
he  had  been  married,  and  to 
whom  the  goods  belonged  be- 
fore the  marriage :  Held,  that  the 
woman  having  afterwards  dis- 
covered that  the  marriage  was 


void,  might  maintain  trover 
against  the  sheriff,  and  recover 
the  value  of  the  goods,  although 
it  exceeded  the  price  for  which 
they  were  sold.  Glasspoole  v. 
Young  and  Others,  T.  10  G.  4. 
Page  696 

4.  Where  bills  of  exchange  were 
delivered  by  a  trader  in  contem- 
plation of  bankruptcy  to  a  credi- 
tor, with  a  view  of  giving  him 
the  preference,  and  the  amount 
due  on  the  bills  was  received  by 
him  after  the  bankruptcy  :  Held, 
in  an  action  of  trover  by  the 
assignees  to  recover  the  bills, 
that  the  receipt  of  the  money  by 
the  creditor  was  not  a  conver- 
sion ;  and,  therefore,  that  it  was 
necessary  for  them  to  prove  a 
demand  and  refusal,  before  the 
bills  became  due.  Jones  and 
Others  Assignees  v.  Fort,  T.  10 
G.  4.  764 

5.  In  an  action  of  trover  brought 
to  recover  the  value  of  the  goods 
distrained,  on  the  ground  that 
the  defendant  was  not  plaintiff's 
landlord,  plaintiff  proved  pay- 
ment of  rent  to  another  person. 
The  defendant  tendered  m  evi- 
dence accounts  rendered  to  him 
by  that  person  to  shew  that  he 
had  accounted  for  the  very  rent 
received  from  the  plaintiff:  Held, 
that  the  accounts  were  not  ad- 
missible in  evidence,  the  person 
who  rendered  them  being  alive 
and  capable,  of  being  a  witness, 
and  not  identified  in  interest  with 
the  plaintiff*  Spargo  v.  Brown, 
T.  10  G.  4.  936 


TRUSTEE. 
See  Deed,  1.    Tbsasurer,  1* 

VENDOR  AND  VENDEE. 

I.  A*  purchased  of  J3.,  a  hopmer- 

chant*  a  library,  and  paid  him  the 

3  T  2  value. 
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value.  J3.,  at  that  tiine»  had  com- 
mitted an  act  of  bankruptcy,  of 
which  A.  had  no  knowledge: 
Held,  that  the  assignees  could 
not  recover  the  value  of  the 
books,  without  at  least  tendering 
the  price,  inasmuch  as  the  pay- 
ment made  by  A.  was  declared 
valid  by  the  6  G.  4.  c.  16.  s.  82., 
and  in  order  to  give  full  e&ct  to 
that  enactment,  ^.must^at  least, 
have  a  lien  on  the  books,  in  re- 
spect of  which  he  had  made  the 
payment,  until  the  assignees  ten- 
dered him  the  sum  paid.  Hill 
and  Another  Assignees  v.  FameUy 
i/.  9&10G.4.  Page  45 

2.  A*  purchased  goods  upon  credit, 
fraudulently  intending  at  the 
time  of  the  contract  not  to 
pay  for  them.  B.,  the  vendor, 
brought  assumpsit  for  the  goods 
sold,  before  the  time  of  the  credit 
expired :  Held,  that  this  action 
was  not  maintainable,  though  the 
vendor  might  have  treated  the 
contract  as  a  nullity,  and  have 
brought  trover  immediately  to 
recover  the  value  of  the  goods. 
Ferguson  and  Another  v.  Car- 
rington,  H.  9  &  10  G.  4.  59 

3*  At  the  time  of  making  a  con- 
tract of  sale,  the  party  buying 
the  goods  represented  that  he 
was  buying  them  on  account 
of  persons  resident  in  Scot- 
land, but  did  not  mention  their 
names,  and  the  seller  did  not 
enquire  who  they  were»  but  af-* 
lerwards  debited'  the  party  who 
purchased  the  ^oods:  Held, 
that  the  seller  might  afterwards 
sue  the  principals  for  the  ^price. 
Thompson  y*  Davenport  (in  error), 
//.9&10G.4.  78 

4.  Where  a  person  who  had  con- 
tracted for  a  certain  quantity  of 
oil,  to  be  delivered  to  him  at  a 
future  day,  at  a  certain  price, 
beeame  bankrupt  before  that  day 
arrived,  and    obtained  his  cer- 


tificate: Held,  that  he 
nevertheless,  liable  to  an  action 
for  not  accepting  and  paying  for 
the  oil ;  and  that  the  proper 
measure  of  damages  was  the  dif- 
ference between  die  price  which 
he  had  coptracted  to  pay  for  the 
oil,  and  the  market  price  at  the 
time  when  the  contract  was 
broken.  Boorman  v.  Nask^  H. 
9&10G.4.  F^el45 

5.  The  47  G.  3.  c.  68.  recites,  that 
the  several  acts  then  in  force  for 
regulating  the  vend  and  delivery 
of  coals  had  been  found  insufficient 
to  prevent  the  comiiBission  of 
frauds  in  the  vend  and  delivery 
of  such  coals,  and  that  it  would 
tend  greatly  to  facilitate  the  ex- 
ecution of  the  pnrpoaea  intended 
by  the  said  acts  if  the  same  were 
repealed,  and  further  and  better 
provisions  made  for  those  pur- 
poses; and  then,  by  section  113. 
enacts,  that  the  vendor  of  coals, 
sold  and  sent  as  and  for  wharf 
measure  from  any  ship,  &c.,  or 
from  any  wharf,  &c^  and  to  be 
delivered  to  the  purchaser  there* 
of  from  any  cart,  &c.,  shall  de- 
liver a  printed  ticket,  and  the 
carman,  or  driver,  shall  deliver 
the  same  to  the  purchaser  or  his 
servants  before  any  part  of  the 
coals  shall  bei  delWered  there- 
from. It  then  gives  the  'form 
of  the  vendor's  ticket,  which  is 
to  contain  the  number  of  sacks, 
the  name  of  the  coals  santy  &&, 
the  name  of  the  vendor,  and  the 
name  of  the  labouring  meter; 
and  it  subjects  any  vendor  of 
coals  who  shall  not  deliver  such 
ticket,  to  a  penalty  of  20^ :  Held, 
that  this  act  made  it  imperative 
on  the  vendor  of  coals  to  deliver 
a  vendor's  ticket  signed  by  the 
meter,  and  that  the  act  having 
been  passed  to  protect  the  buyer 
against  the  frauds  of  the  teller,  a 
vendor  of  coals,  who  had  deliver- 
ed 
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ed  a  vendor's  ticket  to  tbe  pur- 
chaser,  which  was  not  signed  by 
the  meter,  could  not  recover  the 
price  of  the  coats  from  such  pur- 
chaser. Little  V.  Poole^  H,  9 
&  10  G.  4.  Page  192 

6.  By  a  contract  for  the  sale  of 
cinq  foia  seed,  the  vendor  war- 
ranted it  to  be  good  new  growing 
seed.     Soon  after  the  sale,  the 
buyer  was  told  that  it  did  not  cor- 
respond with  the  warranty  ;  and 
he  afterwards  sowed  part,  and 
sold  the  residue :  Held,  that  in 
answer  to  an  action  by  the  seller 
to  recover  the  price  of  the  seed, 
it  was  competent  to  the  buyer  to 
shew  that  it  did  not  correspond 
with  the  warranty.     Poulton  v. 
Laitimore^  H.9&l0O.4s    259 
7*  A.  having  two  pipes   of   wine 
lying  in  a  bonded  warehouse,  in 
the  name  of  B^  who  had  given 
bond  for  the  duties,  sold  them  to 
C,  and  gave    him    a  delivery 
order ;  and  it  was,  at  the  same 
time,  agreed  that  C  should  pay 
the  duties.     When  they  became 
payable,  B.  was  called  upon  and 
paid  them,  and  took  away  the 
wine  to  his  own   cellar.     A.  re- 
paid, the  amount  of  duties  to  B, ; 
C.  never  required  B*  to  transfer 
the  wine  to  his  name,  but  he  af- 
terwards took  away  one  pipe,  and 
was  charged  with  and  paid  ware- 
house rent  to  B.     C*  afterwards 
became  bankrupt,  and   his    as- 
signees demanded  the  other  pipe: 
^  Held,  that  J3.,   at  A,*8  request, 
was  entitled  to  keep  it  until  the 
duties  were  repaid.     Winks  and 
Another   Assignees  of  White   v. 
HassaU,  E.  10  G.  4.  S72 

8.  Where,  by  a  contract  of  sale,  the 
vendor  agreed  to  deliver  250 
bushels  of  wheat  within  a  specific 
time,  and  delivered  part,  but  not 
the  residue  :  Held,  that  he  might, 
afler  the  time  mentioned  in  the 
contract   had   expired,   recover 


froip  the  purchaser  the  value  of 
the  wheat  delivered  to  and  re- 
tained by  him.  Oxendale  v. 
Wetkerell,  E.  10  G.  4.  P^e  986 
9l  A.  being  the  owner  of  trees 
growing  on  his  land,  verbally 
agreed  with  J?.,  while  they  were 
standing,  to  sell  him  the  timber 
at  so  much  per  foot.  B,  after- 
wards offered  to  sell  the  butts  of 
the  trees  to  a  third  person,  and 
said  he  would  convert  the  tops 
into  building  stuff.  A.  after- 
wards, by  letter,  required  B,  to 
pay  for  the  timber  which  he  (B.) 
had  bought  of  him.  B.  wrote  a 
letter  in  answer,  stating  that  he 
had  bought  the  timber,  but  tha^ 
he  had  bought  it  to  be  sound 
and  good,  and  that  it  was  not 
so:  Held,  first,  that  the  con- 
tract was  not  a  contract  for  the 
sale  of  lands,  tenements,  or  here^ 
ditamepts,  or  any  interest  in 
or  concerning  the  same,  within 
the  meaning  of  the  4th  section  of 
the  statute  of  frauds ;  but  that  it 
was  a  contract  for  the  sale  of 
goods,  wares,  and  merchandise^ 
within  the  17th  section. 

Secondly,  that  as  the  pur- 
chaser did  not,  in  his  letter,  re^ 
cognise  the  ^absolute  contract 
described  in  the  vendor's  letter 
but  stated  a  conditional  one  as 
to  quality,  there  was  no  note  in 
writing  of  tbe  bargain  to  satisfy 
the  statute  of  frau&. 

Thirdly,  that  there  had  been 
no  part  acceptance  or  actual 
receipt  of  the  goods  to  satisfy 
the  statute,  inasmuch  as  there 
was  nothing  to  shew  that  the 
purchaser  had  divested  himself 
of  his  right  to  object  to  the 
quality  of  the  gobds,  or  that  the' 
seller  had  lost  his  lien  fot  th« 
price.  Smith  v.  Surmany  T.  10 
G.  4.  561 

The  assignees  of  A.  proposed  to  sell 
to  B*  a  piece  or  land  with  all 

faults 
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faults  and  defects.  Before  any 
conveyance  was  executed,  the 
latter  asked  the  assignees  whe- 
ther any  rent  had  ever  been 
paid  for  the  land  ?  The  former 
replied,  none  had  been  paid 
by  the  bankrupt,  or  by  any  per- 
son under  whom  he  claimed :  in 
fact,  rent  had  been  paid  by  the 
person  who  had  sold  the  land 
to  the  bankrupt.  That  person 
having  recovered  possession  of 
the  land,  it  was  hela  in  an  action 
brought  against  the  assignees  to 
recover  back  the  purchase-mo- 
ney, that  it  was  properly  left  to 
the  jury  to  say,  whether  the  as- 
signees, at  the  time  when  they 
represented  that  no  rent  had  been 

Said,  bona  fide  believed  that  to 
e  true;  and  the  jury  hayine 
found  that  they  did,  it  was  held, 
that  the  plaintiff  was  not  entitled 
to  recover  back  the  purchase- 
money.  Earfy  V.  Oarret  and 
Another,  T.  10  G.  4.    Page  928 


VESTRY. 

See  Mandamus,  2. 

WARDMOTE. 

See  CORFOKATION,  1. 

WARRANTY. 
See  Vendor  and  Vendke,  6. 

WARRANT  OF  COMMIT. 
MENT. 

See  Bankrupt,  3. 

WAY,  RIGHT  OF. 
See  Trespass,  4fi. 

WITNESS. 
See  Evidence,  12,  IS.  21. 

WORK  AND  LABpUR. 
See  Assumpsit,  2. 

WRIT  DE  CONTUMACE 
CAPIENDO. 

See  Practice,  1. 
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